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SUPPLEMENT 


LATEST DECISIONS 
OPERATION OF HINDU LAW 

Ref Vol I, Ch. II, Sec. 29.— Jesepb v. George, 1979 Ker. L. T. 128.-Ordiaarily od 
conversion to Christianity, a Hindu would cease to be a member of the caste to which be 
belonged, but this is not an invariable rule It would depend on the structure of the caste and 
its rules and regulations There are same castes where this consequence does not follow on 
conversion since such castes comprise both Hindus and Christians 

If a person who has embraced another religion can be reconverted to Hinduism there is 
no reason why he should not be able to come back to his caste if the other members of the 
caste are prepared to readmit him as a member 

Once a person ceases to be a Hindu and becomes a Christian, the social and economic 
disabilities arising because of Hindu religion cease and for this reason he is deemed not to 
belong to a scheduled caste But when he is reconverted to Hinduism the social and economic 
disabilities revive as these are disabilities inflicted by Hinduism 

MARRIAGE 

Vol. I, Ch. Ill, Sec. 42 Bikash Kumar Mukherjee v. Nanda Rani Mnkherjee, 
A. I. R. 1979 Cal. 358.— 1 Where a man and a woman were living together for a long time, 
the man acknowledged the woman’s children as his own and treated the woman as his wife, 
they were recognised by all persons concerned as man and wife and were so described in docu- 
ments such as ration card, voters’ list and school registers, there is a strong presumption that 
the woman was the wife of the man and the children his legitimate children 

2 Where the factum of celebration of some form of marriage is established, the Coutr 
can, in the circumstances of the case, raise the legal presumption of lawful marriage arising 
out of long cohabitation and repute 

Ibid Sec 50 Bikash Kumar Mukherjee v. Nanda Rani Mukherjee, AIR 1979 Cal 
358 — A marriage between a Brahmin and a non-Brahmin, where it was performed after 
1949 and before the enactment of the Hindu Marriage Act of 1955 was valid by virtue of the 
provisions of the Hindu Marriages Validity Act, 1949. 

SONSHIP AND ILLEGITIMACY 

Vol I, Ch. IV, Sec 69 : Shyam Sunder Prasad Singh w. State of Bihar, AIR 1981 
S. C. 178.— The practice of appointing a daughter as a putnka to beget a son who would 
become the putnka putra had become obsolete several centunes ago. The daughter’s son was 
promoted in rank next only to his maternal grandfather and his mother whose interest in the 
estate was a limited one. Viewed from this situation, the reason for abandoning the practiee 
of appointing a daughter as putnka and treating her son as putnka putra becomes clear, when 
a person had two or more daughters, the appointment of one of them would give 
her primacy over the wife and the other daughters (not so appointed) and her 
son (appointed daughter’s son) would succeed to the exclusion of the wife 
and other daughters and their sons and also to the exclusion of his own uterine 
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brothers i e , the other sons of the appointed daughter Whereas in the case of plura- 
lity of sons, all sons would succeed equally, in the case of appointment of a daughter, other 
daughters and their sons along with the wife would get excluded It is probably to prevent this 
kind of inequality which would arise among the daughters and daughters’ sons, the practice of 
appointing a single daughter as a putrika to raise an issue must have been abandoned, when 
people fell that that their religious feelings were satisfied by the statement of Manu 
that all soni ot diughters waether appointed or not had the right to offer oblations and their 
filial yearnings were saMslicd by the promotion of the daughters’ sons in the order of succes- 
sion next only to the son as the wife and daughters had been interposed only as limited holders 

ADOPTION 

Vol 1 Ch V, Sec 143 at P 147 TaraBaiv Babgonda, A I R 1981 Bom 13 1980 Mab 

L J 566 — When a married man is given in adoption, his son at the date of adoption does not 
lose his place in the original family nor lose the gotra or right of inheritance in the family of 
the father before adoption The adopted person’s wite however passes into the new family as 
also a son already conceived at the time of the adoption Such son will be entitled to the 
father’s property m the adoptive family as his heir 

MINORITY AND GUARDIANSHIP 

Vol I, Ch VI Sec 202 Sri Aurobindo Society v Ramadoss Naida, (1980) 1 M. L. J. 
118 —A (le fui lo guardian is not one who acts for the nonce He is a factual guardian who 
acts in regular course over a period of time He lacks as compared with a de jure guardian 
the legal authority to act for the minor 

yld /inc guardians are neither ffeyiire nor de facto guardians They are sell 7 ppointed 
guardians for the minors just for the occasionas It comes along. Transactions by these are 
void and nan est No question of ratification arises and even if the minor affirims the trans- 
action nothing could flow from such affirmance 

MAINTENANCE 

Vol I, Cb VII, Sec 21 — Sampoornammal v Rajendran, (1980) 2 M L J 35 : 
AIR 1980 Mad 239 — The moral obligation of the coparceners lo give a share in the pro- 
perly to a daughter has now become transformed into a legal obligation No rationale of 
logic or acceptable leason can be tound for drawing a hard line between the case of a 
daughter and that ol a sister for holding that only the daughter is entitled to get a small share 
of the joint family property as gilt from her father, but a sister is not entitled to get such a 
benefit from her undivided brother 

When the moral obligation to make provision for maintenance of a daughter can be 
extended to the case ol a niece i e , brother’s daughter, there is no reason why the obliga- 
tion cannot cover the case ol a helpless sister as well 

Ibid Sec. 223 •— Appala Lakshmi Narasimba v. Sundaramma, (1981) 1 An. W. R 71 
(F B.). — The legal liability upon a Hindu heir to provide maintenance to a daughter-in-law 
exists irrespective ol the fact whether the heir takes the property by intestacy or under a will 
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Of A gilt All the texts of Hindu Law point out that there is a moral obligation on the father- 
in-law to maintain the dJughter-m-law and that the heirs who inherit the property arc liable 
to maintain his dspendants it is the duty of the Hindu heirs to provide for the bodily and 
mental or spiritual needs of their immediate and nearer ancestors to relieve them from bodily 
and mental disconfort and to protect their souls from the consequences of sin They should 
maintain the dependants of the persons to whose property they succeed Merely because the 
property is transferable by gift or by will in favour of the heirs the obligation is not extinct 
When there is property in the hands of the heirs belonging to the deceased who had a moral 
duty to provide maintenance, it becomes a legal duly on (he heirs Cf , Ram Sarup v Patto, 
A. I. R. 1981 P & H 68 

Lakshmi Narasamma v. Sundaranima, A I. R 1981 A. P. 88. It makes no 'hlTcrencc 
whether the property is received either by way of succession or by way of gift or will, the 
principle being common in either case 

The status of a widowed daughier-in-law is equivalent to that of a widow, who has in- 
disputably a right to maintenance out of the property transferred as gratuitous, and the right of 
the daughter-in-law should be treated as equal to the right ol a widow on the principle enunci- 
ated in section 39 of the Transfer of Property Act The status of a widowed daughter-in-law 
IS equal to that of a widow for the purpose of receiving maintenance and her moral right 
alters into a legal right on the demise of her tather-m-law The claim to maintenance originat- 
ing from the status acquired by marriage becomes a legal right independintly of the father-m- 
law's volition and comes into existence at the same moment as the dispositions m favour of a 
volunteer become operative. 


JOINT FAMILY 

Vol I, Ch VIH, Sec 234 Kalyani v Narayanan, A I R 1980 S C 1173 —There is 
no concept known to Hindu law that there could be a branch of family wife-wise Thus if a 
Hindu father has two wives and he has three male children by the first wife and two by the 
second, each wife constituting a branch with her children is a concept loreign to Hindu 

Law. 

Ibid , Sec 249 • Raj Kishorc Misra v Bikhari Misra, AIR 1981 Orissa 48 — 
The real test as to blending is to see whether the acquirer intended to throw it into the 
common stock and not to claim separate title to the property 

Ibid Sec 250 : Ram Kali v. Dilip Kumar, A. I R. 1980 P & H. 345 — According to the- 
Mitakshara law a gift of affection by a father to his son does not constitute ipso facto ance 
stral property m the hands of the donee and a sale of such land by the latter could not be 
challenged by his own son 

Ibid Sec 263 * Chander Sah V. Mt. Godhani, A I. R 1981 Pat 43 —There is no 
presumption that a family because it is joint possesses joint property or any property When in 
a suit for partition a party claims that a property or item of property belongsdo the joint family 
the burden of proving that u is so rests on the party asserting the same Where the karta 
had no sufficient means out of which the property acquired by a member by a sale deed from 
a stranger during the lifetime of the karta could have been acquired, the property would be 
deemed to be the self-acquired property of the acquirer (See also Shibrara Missir v Tularani 
Mlssir, A r R 1980 Pat. 237) 
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Govindarajan v Sadasiram Cbettiar (1980), 2 M L.J. 435 —There is no presumption that 
property, standing in the name of the karta or member of the joint family is joint family pro- 
perty nor IS there any presumption that any repurchase by a member of a joint family pro- 
perty which had been conveyed to a stranger enures only for the benefit of the family 

Dcbaraj Pradhan v. Ghanshyam, A. 1. R. 1979 Orissa 162. — Where acquisitions stand in 
the names of all individual members of a joint family there is no presumption of their being 
joint family property He who claims such acquisitions as joint family property must prove 
availability of sufficient nucleus Failure to discharge the burden gives rise to the presump- 
tion ot equality of interest under Section 45, Tranfer of Property Act 

Muthuswamy Gounder v Rangammal If a person claiming to be a member of a Hindu 
Undivided family pleads that he is entitled to a share m certain properties which according to 
him arc joint lamily properties, it is for him to prove such character of the properties . likewise 
in regard to property standing in the name of a female member 

Sita Ram v. Gown Shankar, (1979) 5 A. L R 481 —The necessary joint family nucleus 
being found, the acquisition of the house of which the room m suit formed part by a person in 
the name of his son when his own father was still alive and looking after the affairs of the 
joint iamily and managing them would not be sufficient to hold that the house was the self- 
acquired property of the acquirer and not property of the joint family 

Nasirabad Urban Co-operative Bank Ltd v. Gyan Chand, A. I R 1980 Raj’ 73 —A 

contractor’s business does not become a new business merely because after the execution of an 
earlier job a new job is undertaken for execution Similarly if such a business comes to a 
standstill after the death of the father who died leaving surviving him infant sons and a widow. 
It does not become a new business if the widow or one of the sons, on attaining majority 
revives the same business 

Shibram Missir v Tularain Missir, A. I R. 1980 Pat. 237. — Offerings or charity received 
by the hereditary panda for services done to the client would be the income of such person , 
It would belong to the family where such services are rendered by the members jointly or m 
the exercise ot the family right Such moneys after distribution among the members become 
self-acquisition of the individual member 

Ibid, Sec. 272 and Scc.273 Durai v Devarayulu, (1980) 1 M L. J. 507 —According to 
Mitakshara law as applied in all the States, no coparcener can dispose of his undivided interest 
m coparcenary property by gitt He may however validly make a gift of his interest with the 
consent of the other coparceners 

A gift of his interest by a coparcener being void altogether, there is no estoppel or other 
kinds ot personal bar precluding the donor from asserting his rights to recover the transferred 
property 

An individual coparcener can make over his interest in joint family property in favour 
of the entire coparcenary as such In such a case it would be in the nature of a renunciation 

Where properties arc transferred by two major coparceners to the only other coparcener 
who at the relevant time was a minor, there is no question of the gift becoming invalid merely 
because the consent of the minor had not or could not be taken 
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The case of a mmor coparcener as beneficiary under a settlement executed by the major 
coparceners can be taken as an exception to the general principle that a transaction of gift of 
joint family property would be void in toto and would not bind even the donor Nor can the 
principle that there can be no gift of joint family property except within reasonable limits 
apply where it is m the nature of a release or rcnunti nion Though the minor alone is the 
beneficiary he represents the rest of the family 

Ibid . Sec. 275 : Nasirabad Urban Co-operative Bank Ltd v GyanChand, A. I. R. 1980 
Raj 73.— A Hindu widow notwithstanding her interest in the coparcenary and her right to 
demand partition is not a coparcener and cannot become the manager of the coparcenary 
consisting of herself and her sons 

Ibid , Sec. 283 * Govindarajan V Sadasivam Chettiar, (1980) 2 M. L J. 435— The 

manager of a Hindu joint family has no absolute power of disposal over joint family property 
for a charitable purpose and the extent of the property gifted, whether it was reasonable or out 
of proportion could not therefore arise for consideration 

Sri Sai Baba v Haaamantha Raa, (1983) 2 M L J 518 —Though the first plaintiff * 
was a minor at the date ot the impugned alienation, his father the first defendant could, in the 
instant case, have challenged the alienation by filing a auit within 12 years from the date of 
the sale to have it set aide Limitation having begun to run from that date as against the first 
defendant It will also run against the first plaintiff his son and the second plaintiff who was 
his grandson 

Ibid , Sec. 302 . Ourai v. Devarajula Naidu, (1980) 1 M. L. J. 507. — A Hindu father 
Or other managing member has no power to make a gift of ancestral property except within 
reasonable limits and that too only for pious purposes 

DEBTS AND ALIENATIONS 

Vol. I, Ch. IX, Sec. 301 : Biprocharan Sabato v. Baari Sabato, (1979) 47 Cut L. T- 

553 — The fundamental rule is that a Hindu son is not liable for an avyavaharika debt con- 
tracted by his father The facts, circumstances and the conduct of the father are to be looked 
into to ascertain the nature and character of the debt in each case. 

Prasanjit Mahtha v. United Commercial Bank Ltd , A 1. R. 1979 Pat. 151. — A surety 
bond executed by a father to pay the debt of a company creates a personal liability falling 
within “vyavahanka”, that is, lawful, usual and customary, and the joint family estate m the 
hands of the son is bound by such debt The son is liable in view of his pious obligation 

Shyam Sander Bhartia v. Gowri Shankar Bbartia, A. I. R. 1980 Cal. 230. — Pay 
ment by a purchaser of joint family property on an overdraft account to the father’s bank is 
not an avyavaharika debt and a sale by a father cannot be challenged by the son by reason, 
of pious obligation 

Laikonnissa v. Hari Prasad, (1979) 5 A. L. R. 431 —A decree debt for the recovery of 
rent due from the father is not avyavaharika aijd the son cannot disclaim liability 
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PARTITION 

Vol I, Ch X, Sec. 329 • Krishnabai v Appasaheb, A. I. R. 1979 S. C. 1880. — In a 

joint Hindu family governed by the Mitakshara law, unity of ownership of the family property 
and commensality of its enjoyment are the essential features Cesser of this unity and com- 
mensality means cesser or severance of joint family status or partition under Hindu law 
irrespective of whether it is accompanied or followed by a division of properties by metes and 
bounds 

The division of joint status may be brought about by any adult member of the joint 
family by intimating indicating or representing to the other members in clear and unambiguous 
terms, his intention to separate and enjoy his share in the family property m severalty Such 
intimation, indication or representation may take diverse forms, such as an explicit declaration, 
oral or written, or the conduct of the family members in dealing separately with the former 
family properties, or service of notice, or separate possession against the other coparceners 

Kalyani v Narayanan, 1980 S C 1173.— To constitute a partition all that is necessary 
is a definite and unequivocal indication of intention by a member of a joint family to separate 
I himself from the family What form such intimation, indication or representation of such 
interest should take would depend upon the circumstances of each case A further requirement is 
that this unequivocal indication of intention to separate must be to the knowledge of the persons 
affected by such declaration A review of the decisions show that this intention to separate 
may be manifested in diverse ways It may be by notice or by filing a suit Undoubtedly, 
tl c indication or intimation must be to members of the joint family likely to be affected by 
such a declaration Partition is a word of technical import in Hindu Law Partition in one 
sense is a severance of joint status and coparcener of a coparcenary is entitled to claim it as 
a matter of his individual volition In this narrow sence all that is necessary to constitute 
partition is a definite and unequivocal indication of his intention by a member of a joint family 
to separate himself from the family and enjoy his share in severalty Such an unequivocaj 
intention to separate brings about a disruption of joint family status at any rate, in respect of 
the separating member or members and thereby puts an end to the coparcenary with right of 
survivorship and such separated member holds from the time of disruption of the joint 
family as a tcnant-m-common Such partition has an impact on devolution of share of the such 
member It goes to his heirs displacing survivorship Such partition irrespective of whether 
,t IS accompanied or followed by division of properties by metes and bounds covers both a 
division of right and division of property A disruption of joint family status by a definite and 
unequivocal indication to separate implies separation in interest and m right, although not 
immediately followed by a d.'/acro actual division of the subject-matter This may at any time, 
be claimed by virtue of the separate right A physical and actual division of property by metes 
and bounds follows from disruption of status and would be termed partition m a broader sense 

Commissioner of Gift-Tax v. Veerappa Chettlar, (1980) 1 I T J 417 — Partition as a 
severance of joint status is a matter of individual volition All that is necessary is a definite 
and unequivocal indication of the intention by a member of the joint family to separate him- 
self from the family and enjoy his share in severalty In what form the intimation or indica- 
tion should take place would depend on the circumstances of each case 

The declaration of intention should however be to the knowledge of the person affected , 
for a mere uncommunicated declaration may amount to no more than harbouring an intention 
tp separate, The as ent of the other member is not necessary 
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Where the karta of a Hindu undivided family had declared before the Authorised Officer 
under the Land Ceiling Act that there was a partition between him and his son and subse- 
quently he executed a settlement deed m favour of his son and married daughter it was held 
that the declaration or admission was the best evidence of separation especially when it was 
made before a public authority affecting the status ' the person concerned, it being immaterial 
whether the authority aceepteJ the declaration or not, as the status of a. person in a matter 
jike this IS governed by his intention and not by the acceptance of some one els<* 

Ibid., Sec. 331 : Kulyani V Narayanan, A I R. 1980 S C 1173— A Hindu father. 
Joint with his sons and governed by Mistakshara Law, m contradistinction to other manager 
of a Hindu undivided family or an ordinary coparcener, enjoys the larger power to impose a 
partition on his sons with himself as well as amongst his sons inter se, without the.' consent 
and that larger power to divide the property by metes and bounds and to allocate the shares 
to each of his sons and to himself would certainly comprehend witbiu Us sweep, the initial step 
vi: , to disrupt the joint family status which must either precede or be simultaneously taken 
with the partition of property by metes and bounds But he has no right to make a partition 
by will of joint family property amongst various members of the family except of course if it 
could be made with their consent 

Ibid , Sec 334 Nasirabad Urban Co-operative Bank Ltd v Cyan Chand, AIR 1980 
Raj 73 — The institution of a suit by a coparcener for partition and allotment of shares-effects 
a severance of joint status so as to constitute a division in status 

Ibid , Sec 336 . Sita Ram Prasad v Mabadeo Rat, AIR 1980 Pat 254— An oral 
partition is not prohibited and when a partition is established the presumption is that it is a 
complete partition of the family properties among the members of the famil> 

Ibid Sec 360 : Sri Sai Baba v Hanumantha Rao, (1980) 2 M L J 518— Where 
family properties have been alienated by the managing member and they are m the possession 
of third parties, the person seeking (lartition of family properties has to canvass the sales to 
bird parties and seek a prayer for setting them aside In the absence of specific pleadings the 
plaintiff’s claim in relation to the alienated items must fail 

Ibid , Sec 364 : Smt Saghrani v Han Shankar, (1979) 2 S C C 463 — A minor can 
reopen a partition alleged to be unfair and prejudicial to his interest even when there was 
no fraud or misrepresentation and the interest of the minor was represented by bis father as 
guardian 

Ibid , Sec 365 : Kalyani v Narayanan, 1980 S C 1173 — Once disruption of joint family 
status takes place, it covers both a division of right and division of property If a document 
clearly shows the division of rights and status its legal construction and effect cannot be altered 
by evidence of subsequent conduct of parties 

Where one of five sons is separated, unless a reunion u pleaded, the other foursons cannot 
constitute a corporate body like a coparcenary, by agreement or even by subsequent conduct of 
remaining together enjoying the property together 

Where a document brings about a specification of shares, once such shares were defined 
by the father who had the power to define, and vest the same, there is a disruption of the 
joint family A division of rights and division of property by allotment of shares takes place 
The mode of enjoyment immediately changes and members of such family cease to be coparcc- 
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ncrs holding as joint tenants, but they hold as tenants-in-common Subsequent conduct of 
Some of them to stay together, in the absence of any evidence of reunion, as understood in law. 
Is of no consequence In any event when one of the sons of the second wife sought and obtain- 
ed physical partition of the properties allotted to him and left the family, there being no evid- 
ence whether others agreed to remain united except the so-called evidence of subsequent conduct 
which IS irrelevant or of no consequence, disruption of status was complete. 

Merani Rupi Vinza v Malibai Keshav, (1980) 21 G L R 615 — The principle that the 
moment the shares are declared by a preliminary decree in favour of coparceners and other 
persons entitled to a share under the law that would constitute his or her right to share, as of 
right, in the property cannot be projected to and applied in a case where there is a partition by 
agreement between the coparceners in which a person entitled to share has not been declared to 
be a sharer or to whom no property has been allotted 

GIFTS AND WILLS 

Vol 1, Ch XI, Sec 378 . Durai v Devarajulu, (1980) 1 M. L J. 507 —A Hindu father 
or other managing member has no power to make a gift, except within reasonable limits of 
ancestral property and that too only for pious purposes 

Ibid , Sec 401 : Banwari Lai v Trilok Chand, AIR 1980 S C 419 (1980) 1 

S C.*C 349 -—A joint family consisted of two brothers G and J The latter died in 1940 
eaving his widow C who succeeded to his interest Both G and C executed wills on the same 
day devising property to B described as G’s adopted son Under G’s will his estate was to go 
to C as life-tenant and thereafter to B his adopted son The widow C’s will bequeathed the 
entire property to B adopted son of G G died in 1952 and C in 1955 As a matter of con- 
struction of the wills, It was held that the will executed by G in favour of B was valid and 
operative though the adoption was not void B would take because the relationship was merely 
a description of the devisee as understood by the testator not because of the relationship 
brought about by the adoption but by reason of feelings of affection which the devisee had 
earned by his association It was further held that the will executed by C would be operative 
in favour of B to the extent of the properties taken by her from G because she did nothing 
more than carrying out the behests of her own testator which bequest was good in law and 
would have been effective even if she had made no will in favour of B But to the extent she 
overstepped her rights in devising her husband J’s property the will would be inoperative and 
her reversioners and not the devisee would succeed to J's share in the family properties 

Ibid , Sec 404 ■ Vanitaben r Divaliben, AIR 1979 Gaj 116 — There is no presump- 
tion that the amounts deposited by a husband in the bank accounts in the joint names of him- 
self and his wife exclusively belong to her The presumption on the other hand would be 
that the amounts belong to the husband The English law rule that a gift to the wife will be 
presumed where money belonging to the husband is deposited in a bank in the name of the 
Wife or in the joint names of husband and wife has not been admitted in Indian law 
THE LAW OF INHERITANCE 

Vol I, Ch XII, Sec 425 ; Krishna Singh v Mathura Ahir, AIR 1980 S C 707 — 
For a person to be regarded as a sanyasi, it must be shown that he has actually relinquished 
and abandoned all worldly possetsions and all desire for them or that such ceremonies are 
performed indicating the severance from his natural family and his secular life. 
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(2) In the case of orthodox sanyasis, it must be proved that necessary ceremonies like 
pindadana or birajahama or prajapathyeshhi have been performed, without which the renuncia- 
tion will not be complete or effective 

(3) Among Dasnamis, the birajahoma is considered essential The recitation of the 
presha mantrara or the renunciation formula is inuibpensable 

(4) The question whether a person has become a sanyasi has to be determined not accord- 
ing to the orthodox view but according to the usage or custom of the particular sector or 
fraternity A religious denouination o'’ fraternity enjoys complete autonomy in the matter of 
laying down the rites and ceremonies which arc essential 

(5) According to the Sastras, in the strict legal view Sudras cannot become sanyasis 
Though the orthodox view does not sanction or tolerate ascetic lile of the Sudras, the existing 
practice all over India is quite contrary to such orthodox views 

(6) At the present time there is no distinction or barrier A Hindu of any caste may 
adopt the life and emblems of the order of sanyasi or dandi 

(7) In cases where according to usage a Sudra can enter into a religious order in the 
same way as in the case ot the twice-born castes such usage will be given effect to 

(8) Asceticism in India, perhaps more than m any other country has been under the 
delinite and strong influence of religion In its origin probably remote from Brahmanism and 
conveying the ordinary idea that bodily pain was profitable for the purification and advance- 
ment of the spirit, the ascetic life m association with the Hindu religion and under the 
prescriptive sanction of Hindu law itself has become a refuge from the burden of caste rules 
and ostracisms 

Ibid Sec 430 Periasami r Pcriathambi, (1979) 2 M L J 147— An undivided son's 
right over the self-acquired property of his father is as sapratibandha daya or obstructed 
heritage Such property is taken by the undivided sons as tenants-m-common not as 
coparceners with rights of survivorship mlet se 

A divided son IS excluded in rcgirJ to thes'nrmnn s'lih propirtv by the undivided 

sons 


WOMEN’S ESTATE 

Vol I Ch XIV, Sec 528 Nasirabad U ban Co operative Bank Ltd r Cyan Chand, 
AIR 1980 Raj 73 —Where a mortgage executed by the widow was a transaction which any 
prudent owner would have entered into in the ordinary course of management in order to benefit 
the estate and make it possible for the family business of contractors, the only source of liveli. 
hood for the family to be revived, the alienation is one for legal necessity and is valid 

Ibid, Sec 545 Lalji Maitra v Sh)am Behan Mchra, AIR 1979 All 379— A sur- 
render by a widow to be effective must be of her entire interest in the whole of the property 
in which she had a widow’s estate 

Surrender is not an act of alienation by the widow, nor does the reversioner occupy the 
position of a grantee or transferee , nor docs he derive his title from her He derives his title 
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from the last male holder and the rightt of succemon are opened by the widow’s act of self 
effacement which operates in the same manner as his physical death 

THE LAW OF RELIGIOUS AND CHARITABLE ENDOWMENTS 

Vol I Ch XV, Sec 566 ProfuIIa Choran Requitte v Satya Choran Requitte, 
AIR 1979 S C 1682 • (1979) 3 S C C. 409 — There is a distinction between a public and 
private debutter In a public debutter or endowment, the dedication is for the use or benefit 
of the public But in a private endowment, when property is set apart for the worship of a 
family idol, the public are not interested The distinction is important, because the results 
logically following therefrom have been given cflect to by Courts, diflerently According to 
English Law, the beneficiaries lO a private trust, if sui juris and of one mind, have the power 
or authority to put an end to the trust or use the trust fund for any purpose and divert it from 
its original object Whether this principle applies to a private endowment or debutter created 
under Hindu Law, is a question on which the authorities are not agreed 

Ibid, Sec 567 Hanumantha Rao v Sri Sai Baba, (1980) 2 M L J 507 : 93 L W 
328 —The fact that the trustee under a private trust is not accountable to others in adminis- 
lering the trust will not make the trust illusory 

Ibid, Sec 568 Pham Bhusan v Kenaram Bhuniya, A I R 1980 Cal 255— Where 
the evidence showed that only a portion of the income of the property was spent for the 
seva puja of the deity it was only a partial dedication and it was not non-debutter The 
property was therefore alienable by the shebait The transferee will take the property subject 
to the charge 

Ibid, Sec 570 : Hanumantha Rao v Sri Sai Baba (1985) 2 M L J 507 • 93 L W 
328 — The worship of gurus who have been held in reverence by thcirdisciplesand of warrior^ 
who were held in esteem was not unknown among the Hindus Therefore the mere fact that 
the idol was in a human form cannot make it (sic) any the less a deity if it is worshipped as 
personifying the Supreme Being It is also well-known that the Hindu religion recognises or 
tolerates the worship of certain deities personal to them, that is, Ttsa Devatha’ As a matter 
of fact Hindu religion preaches the worship of personal God and such personal God may take 
the shape of the guru or sage who has exhibited certain extraordinary spiritual power 

Normally the images worshipped by the Hindus are visible symbols representing some 
form of the threefold attributes of God based on the Hindu idea of Trinity, namely, creator, 
preserver and destroyer The object of worship is not the image but the God believed to be 
manliest in the image for the benefit of the worshippers who cannot conceive or think of the 
deity without the aid of perceptible form on which they may fix their minds and concentrate 
attention for the pupose of meditation According to the Hindu notions the image itself is no* 
the God but it is the visible personified deity manifesting itself to the devotees by means of 
the image Where a Hindu dedicates property for the worship of a God by means of an 
,magc the property is, by a legal fiction, deemed to be vested in a juristic or juridical person, 
and ihe God which is believed to be manifest in the image is to be deemed the fictional person 
holding property Material image is merely a means of worship of Ood and the consecrated 
mage IS the body of which the invisible spirit is the soul. 
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Ibid Sec. 582 : Idol of Shri Radhaji r State of M. P , 1979 M P. L J 80 —Though 
a Hindu idol is a juristic entity with power of suing and being sued the juridical person in the 
dol 18 not the material image It is not correct to say that the unage itself develops into a 
legal person as soon as it is consecrated and vivified by the pranpratishtUe ceremony , nor is 
it correct to say that the Supreme Being of which i.c idol is the symbol or image is the 
recipient and owner of the dedicated property The idol as representing and embodying the 
^piritual purpose of the donor is the juristic person recognised by law and in this juristic 
person the dedicated property vests 

Ibid Sec 587 Profulla Choran Requittee v Satya Choran Requittee, AIR. 1979 
S C 1682 (1979) 3 S C C 409 — Property dedicated to an idol vests in it in an ideal sente 
only , ex necessiate, the possession and management has to be entrusted to some human agent 
such an agent of the idol is known as Shebmt in Northern India The legal character of a 
Shebait cannot be defined with precision and exactitude Broadly described, he the human 
mmistrant and custodian of the idol is its earthly spokesman, its aulhoiised representative 
entitled to deal with all its temporal affairs and to manage its property As regards the 
administration of the debutter, his position is analogous to that of a trustee , yet he is not 
precisely in the position of a trustee, m the English sense because under Hindu Law 
property absolutely dedicated to an idol, vests in the idol and not in the Shebait. 
Although the debutter never vests in the Shebait, yet peculiarly enough, 
almost in every case, the Shebait has a right to a part of the usufruct, the mode 
of enjoyment and the amount of the usufruct depending again on usage and custom, 
if not devised by the founder As regards the service of the temple and the duties that 
appertain to it, he is rather in the position of the holder of an office , out even so, it wilj 
will mot be quite correct to describe Shebaitship as a mere office ‘Office and property are 
both blended in the conception of Shebaitship’ Apart from the obligation and duties resting 
on him in connection with the endowment the Shebait has a personal interest in the endowed 
property He has, to some extent, the rights of a limited owner Shebaitship being property. 
It devolves like any other species of heritable property It follows that where the founder does 
not dispose of the shebait rights in the endowment created by him, the Shebaitship devolves 
on the heirs of the founder according to Hindu Law if no usage or custom of a different 
nature is shown to exist 

Durga Prosad Mullick v. S S Rameswar Jew Siba Thakur, AIR 1981 Cal 92 — 

Mere execution of a deed of arpannamadedica ing property by a limited owner (widow) will not 
be sufficient Prescribing the rule of primogeniture as the mode of devolution of shebait- 
ship IS against the provisions of Hindu Law 

Ibid Sec 588 Krishna Singh v Mathura Ahir, AIR 1980 S C 707 — A math is an 
institutional sanctum presided over by a superior, who combines in himself the dual office of 
being the religious or spiritual head of the particular cult or religious fraternity, and of the 
manager of the secular propetnes of the institution of the math 

The property belonging to a math is, m fact, attached to the office of the mahant, and 
passes by inheritance to no one who does not fill the office The head of a math, as such, 
18 not a trustee in the sense in which that term is generally understood, but, in legal con- 
templation, he has an estate for life m its permanent endowments and an absolute property m 
the income derived from the offerings of his followers, subject only to the burden of maintain* 
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,ng the institution Ho is bound to spend a large part of the income derived trom the offer- 
ings of his followers on charitable or religious objects The words ‘the burden of maintaining 
the institution’ must be understood to include the maintenance of the math, the support of its 
head and his disciples and the performance of religious and other chanties in connection with 
It, in accordance with usage AIR 1922 P C 123 and (1910) I L R 33 Mad. 265, relied 
on 


Ibid Sec 589 Swami Harbansachari Ji v State of Madhya Pradesh, 
AIR 1981 M P 82— Maths were for the first time established by Shankar 

Math IS clearly distinct from the other religious trust known as debutter, the 

essential element of which is a deity or an idol The presiding element in a 

Math IS an ascetic or religious teacher With his disciples and co-disciples, he forms 
a spiritual family Both these institutions owe their existence to grants of property made 
by pious benefactors In the case of debutter, the grantee is an idol In the case of 
Math the beneficiary or fraternity of religious men headed by a superior or Mahant represent 
the entire institution The primary object of debutter is to perpetuate the worship of a deity 
Since the preceptors of this monastic institution (Math) combined high standard of 
spiritual knowledge with moial purity, large grants of land were made in their favour by 
princes and noblemen The worship of God was not excluded if it was essential as a part of 
the religious teachings of a particular Math It cannot, however, be said that there cannot be 
a Math without an idol In the case of a temple or a shrine, property vests in the idol as a 
juristic person In the case of a math property does not vest in the Mahant, 

Ibid Sec 589 Radhamohan Deb v Nabakishore Naik, (1979) 48 Cut, L T. 178— A 
icheme can be framed even in the case of a private debutter. 

Ibid Sec 600 • Pham Bhusan v Kenaram Bhuniya, AIR 1980 Cal 255— In the case 
of a partial debutter it is not necessary to prove legal necessity or to show that the sale was 
made for the benefit of the estate 

Surendra Nath Pram amck V State of West Benjal, 83 Cal W N 525 —The transfer of 
a portion of debutter property by a shebait m the absence of legal necessity is not void bu^ 
enures for the lifetime of the transferor shebait 

Ibid Sec 608 : Santhanam Iyer v Sondarathammal, (1981) 2 M L J 8 — Where a 
trustee in the context of a particular case is only a dharmakartha the law regarding succession 
to the office is clear There arc two ways of devolution of the office of dharmakartha or 
trustee It is possible for a donor to prescribe any mode of devolution of trusteeship untram- 
melled by rny other lestiiciicns as rtfaids ihc nature cl the estate But when he dees not do 
so, devolution is governed by ordinary rules of Hindu law, statutory or otherwise The right of 
succession to the office cannot hang in the air It has to be governed cither by the arrange- 
ment made by the founder or by the general law 

Ibid Sec 608 Satya Deo v Beharji Maharaj, A. I R 1980 All 220 —A Sarbarkar or 
manager of an endowment cannot change the line of succession or nature or object of an 
endowment by making it a pre-condition for making a gift to the endowment. 

A Sarbarkar is in the capacity of a manager of an endowment He can always accept a 
gift of property to the endowment If there arc no conditions attached, he may or may 
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not accept the gift. If he accepted the gift with the conditions he will be bound by them But 
when he himself is the donor of the gift it is not permissible to him to make a gift with a con- 
dition and accept the condition so as to bind the endowment 

Ibid Sec 614 Krishna Singh v Mathora Ahii, A I R 1980 S C 707 — Succession to 
mahantship is regulated by the custom or usage of thi, particular institution, except where a 
rule of succession is laid down by the founder himself who created the endowment 

Even where the mahant has the power to appoint his successor, it is the custom of the 
various maths that such appointments should be confirmed or recognised by the members of 
the religious fraternity to which the deceased mahant belonged 

In some maths, the mahantship descends from guru to chela , the existing mahant alon^ 
jjppomts his successor, but the general rule is that the maths’ of the same sect in a district Oj 
maths having a common origin arc associated together, the mahants of those acknowledging 
One of their members as the head, who is for some reason pre-eminent, and on the occasion of 
the death of one the others assemble to elect a successor out of the chelas or disciples of 
the deceased, if possible, if there be nane of them qualified then from the chelas of, another 
mahant 

Rakminibhai Guru Rajdharhuwa Mahanuhhav Sokenke v Nanabuwa Gurn Umabai 
Mahanubhav Sukenkar 1979 Mah L. J 186 — (1) Once a math is established succession to 
headship takes place within the spiritual family according to the usages that grow up in a 
particular institution (2) In a math it is the custom or practice of a particular institution 
which determines as to how the successor is to be appointed (3) If the grant had laid down any 
rule of succession that is to be given effect to In the absence ol any grant, the usage of the 
particular institution is to be followed (4) In various institutions, the custom is that m order 
to entitle the chela to succeed he must be appointed or nominated by the reigning mahant 
during his lifetime or shortly before death (5) When a mahant has a pght to appoint his 
successor he may exercise the right by act inter vivos or by will (6) It is possible for the 
mahant of a math to make over the endowment during his lifetime to his chela whom he 
appoints as his successor (7) Ceremonies for installing a successor-in-office of a mahant cannot 
be deemed to be essential (8) In a suit laying claim to partition of properly of a mahanubhav 
math, if neither m the plaint nor in the written statement there is any reference to any custom 
or usage governing succession, the suit is liable to be dismissed (91 Unless the plaintiff proves 
the usage under which he succeeds, the fact that the defendant is a trespasser will not help 

Ibid Swami Harbansachari Ji v State of Madbya Pradesh, AIR 1981 M P 82 — 

Since the head of a math should be a celibate and devote himself to religion, a nomination of 
successor may be void if the person chosen suffers from bodily infirmity or disease or leads an 
immoral life Marriage per se is not a disqualification but the initiation of a married man 
must be by the entire and permanent separation by him from his wife and by giving up all 
worldly ties 

Ibid Sec 615 Amar Prakash v Prakasba Nand, AIR 1979 S C 845 — A person 
who IS not a chela but accepted as one can be validly appointed as successor to a mahant 

Ibid Sec 618 Anath Bandhu v Krishna Lai Das, AIR 1979 Cal 168 — A line of 
succession to shebaitship contrary to Hindu law is not valid, such as in tail male 
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VOL Il-HINDU SVJCESSION ACT 

yol. II Hindu Succession Act 

Sec 3 Nanasaheb v Parwatibai, 1980 Mah L. J 586 —The phrase "relatt-d by blood 
m Section 3 (1) (a) cannot be equated with ‘related by birth’ and includes the relation that 
comes because of marriajc 

A brother’s wile is an ’agnate’ withm Section 3 (1) (j) and entitled to succeedas such 

Sec 6. Scope Mulchand Thirani & Sons v C I T , (1980) 121 I T R 976 The sec- 
tion uses the word “Mitakshara coparcenary property” and not the words “joint family pro- 
perty” The Mitakshara rule of survivorship comes into play only when there are at least two 
coparceners and one ot the dies leaving the other coparcener So sec 6 cannot apply where a 
Hindu dies without leaving a coparcener It has no application to property received by a 
member of a joint family on partition 

Commissioner of Agricultural Income-tax v Parameswara Bhat, 1980 Ker L T 276 — 
Sec 6 docs not operate to bring about an automatic disruption of a Hindu undivided family on 
the death of any of its members occurring subsequent to the commencement of the Act The 
carving out of the share of the deceased as per the proviso will not affect the continuance of 
the joint family or bring about its disruption so far as the surviving members are concerned 
and they will continue to constitute a joint Hindu family with the seniormoit male member 
functioning as karta 

Ramalingam V ManickaGoundar, (1980) 2 M L J 350 — Section 6 as well as its proviso 
apply only to cases where a male Hindu dies possessed of an undivided inieiest in Mitakshara 
coparcenary property and not when he dies possessed of absolute property Where the property 
concerned was to be regarded as the absolute property of the deceased under the customary 
law of Pondicherry the section has no application The concerned property did not undergo 
any transformation as to its character by reason of the introduction of the H indu Succession 
Act to that territory 

Ibid , Proviso • Mabarani Raj Laxmi Kumari Deviv Controller of Estate Duty, (1980) 
1 I T J 390 — The proviso to section 6 creates a fiction only for the purpose of the section 
The fiction is only for the purpose of fixing the persons who are entitled to s ucceed to the 
property of the deceased coparcener It does not effect a disruption of the coparcenary 
during the lifetime of the coparcener 

Baidyanath Prasad Misra v State of Bihar, AIR 1981 Pat 24 Notional 
partition or partition by fiction could come into play only when there was no evidence of 
actual partition by agreement or of any family anangement 

Where on the death of a Hindu coparcener there was a partition and 26 out of 111 
bighas were allotted to the widow of the deceased and separate returns were filed by the widow 
and the other coparcener under the Ceiling Act, the Ceiling Authorities could not by reference 
to the notional partition hold that the widow was having a half share in tbeland in Is the face 
of the aotuadartxtion already effected. 



16 


HINDU LAW 


Mulchand Thirani & Sons v C I T , (1980) 121 I T R 976— Where the proviso to the 
mam sec 6 is applicable, the interest of a male Hindu dying intestate in coparcenary property 
must devolve bv intestate succession under sec 8 and not by surv worship 

Sec 8 Scope Mulchand Thirani & Sons v C I T , (1980) 121 1 T R 976 —The 
proviso to main S 6 and S 8 read with the schedule and S 19 of the Act shows that the 
1 ature and character ol an ancestral properly under the Mitakshara law have been completely 
abrogated where the provisions of the Act are applicable An ancestral property inherited be 
a son on the intestate death of his father under the provisions of the Act cannot, therefore, be 
a coparcenary property at all in his hands 

Section 8 provides that the “property of a male Hindu dying intestate shall devolve accord, 
ing to the provisions of this Chapter” It uses the words “the property of a male Hindu’ - 
No word of limitation is attached to this expression. Therefore, this expression includes all 
properties, whatever their nature and character may be, except the interest of a male Hindu in 
a Mitakshara coparcenary pi operty which has been taken out of the purview, of this section 
by S 6 where it applies 

Smt Manshan V lej Ram, A I R 1980 S C 558 — The custom in Punjab preventing 
daughters from inheriting the father’s property is superseded by section 8 and hence the heirs 
of a collateral are no longer entitled to succeed to the property of a male Hindu dying in- 
testate either not having made a will or having made an invalid one 

Sec. 14 Scope Keshar Bai v State of Maharashtra AIR 1981 Bom 115 (F B) — 
The nature of the property in the hands o f the limited owner has no particular relevance in 
construing sec 14 (1) 

Kesharbai v State of Maharashtra, 1981 Mab L J 1 AIR 1981 Bom 115 (F B)— 
The full ownership conferred upon a Hindu female would have all the attributes of full owner- 
ship as IS understood normally in law The first consequence is that there is no question of 
reversion after the death of the Hindu female , she would constitute a fresh stock. Succession 
to this property will be governed by the provisions of the Hindu Succession Act and not by 
the Shastne Hindu Law Being full owner she is entitled to dispose of the property by 
transfer inter vivoS or by will This property of the Hindu female can well be compared with 
the self-acquired property of a Hindu male The effect of vesting of the full title in the Hindu 
female by the provisions of Sec 14 (1) is to substantially change the nature of the property and 
the status of the adopted son 

LaljiMaitrav Shyam Behari, A I R 1979 All 379 —If an instrument, decree, order 
or award gives recognition or effect to an antecedent right possessed by a Hindu fenale, the 
case would fall under section 14 (1) , if however such right is created for the first time m 
consequence of such instrument the case would be covered by sec 14 (2) 

A family arrangement extinguishing and obliterating all antecedent rights of the execu- 
tants and conferring life-estate on a widow falls to be governed by sec 14 (1) 

Adinarayana Patra v. Ramabari Patra, AIR 1980 Orissa 95 —Where there was a 
pre-existing right, an award giving property to a widow though restricting her power of 
alienation, it would be covered by sec 14 (1} 
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Ibid , Possc<ision Kamalabai v Annaparnabai, 1980 Mah L. J 250 [Cf , Ram Sarop 
V Patto, AIR 1981 P & H 68] — Possession constructive, possession lymbohcal and 
possession act Jil are all situations covered by the word “possessed in sec 14 (1) 

Where a widowed mother was allotted propertv giving her the right to recover and enjoy 
the rent tor her maintenance and the widow was actually recovering the rent and so enjoying 
and maintaining herself the case falls under sec 14 (1) 

Ibid Maintenance grants Rajaramal v Lakshmi, (1980) 1 M L J 450 — Awidowmust 
have acquired some kind of tftle, however restricted it may be and whatever its nature may be 
In the absence of acquisition of any such interest in the property, the mere residence by a pre- 
1937 widow in the family residential house as a member of the family cannot enable her to 
claim that she had acquired a right with reference to the residential house which would enable 
her to claim the bcnelit of an enlargement of that interest by the operation of sec 14 (1) of 
the Act 


In the absence of a right in favour of the widow in the property and the recognition of 
such a right and the allotment of the property in lieu thereof, the mere possession of the first 
defendant in the instant case, cannot be equated to her having acquired any ‘limited interest’ in 
respect of the suit property The factual finding of the two lower Courts is to the effect that 
the first defendant was merely residing in the family house a'' a member of the joint family 
after the death o' her husband and continued to live so even after his death ana therefore mere 
residence cannot be equated to acquisition by the first defendant of the ‘limited interest’ in 
the house which could get enlarged into an absolute estate and could be bequeathed by the 
first detendant m favour of the second defendant In this view, it must be held that the 
provision, of sec 14 (1) would not assist the appellant to claim benefit of the bequest under the 
will of her mother the deceased first defendant 

Janki V Gorinda Shenoi AIR 1980 Ker 218 —A testator’s giving right to a widow 
to reside in a family house and also to receive some money and paddy does not create any 
Interest in favour or in lieu of maintenance so as to attract either sec 14 (H or sec 14 (2). 

Bai Vajia v Thakorbhai Cbalebhai, AIR 1979 S C 993 al'io Baby v Pr#- 
bhavathi, 1979 Ker L T 903] —The widow’s right to maintenance though notan indefeasible 
right to property is undoubtedly a pre-existing right It is true that a widow’s claim to 
maintenance does not ripen into a full-fledged right to property, but nevertheless it is un- 
doubtedly a right which in certain cases can amount to a right to property when it is charged 
It cannot be said that where a property is given to a widow m lieu of maintenance, it is given 
to her for the first time and not in lieu of a pre-existing right The claim to maintenance as 
also the right to claim property in order to maintain herself is an inherent right conferred by 
the Hindu law, and therefore, any property given to her in lieu of maintenance is merely in 
recognition of the claim or right which the widow possessed from before It cannot be said 
that such a right has been conferred on her for the first time by virtue of the document con- 
cerned and that before the existence of the document the widow bad no vestige of a claim Of 
right at all 


H L— 3 
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Sec. 14 (2) does not operate to take the property acquired by a Hindu female m lieu 
maintenance or arrears oi maintenance out ot the purview of Sec 14 (1) 

Sec 15 "Sons and daughters in sub-Scc (1) (a) — Kasturi Bala Mandal v' Tnbanga 
Mandal, AIR li>80 Cal 334 , Namdeo v State of Maharashtra, 1981 Mab L J 25 — 
The expression “sons and daughters” appearing in Sec 15(1) (ti) can only mean sons and 
daughters of the female Hindu dying intestate and cannot include the sons and daughters of 
the husband of the Hindu female The sons and daughters of the husband by his predeceased 
wife have no claim 

Sec 22 Scope Tarak Das Ghosh v Sunil Kumar Ghosh, AIR 1980 Cal 53 — Thr 
right under Sec 22, the preferential right of a to-heir to purchase the share of another co-heie 
IS a right of pre-emption Therefore an application made beyond the period of limitation 
prescribed by Art 97 of the Limitation Act would be barred 

A decision on an application under Sec 22 of the Hindu Succession Act is not open to 
appeal, the same not being one of the orders specifically made appealable by the Civil Pro- 
cedure Code 

In cases where any statute creates a right without specifying the procedure for enforce, 
raent theieof, resort should be to the procedure mentioned m the Civil Procedure Code 
Accordingly the right conferred by Sec 22, Hindu Succession Act can be cnlorced only by the 
institution of a regular suit 

Sec 23 Scope Mookammal v Chitravadivamnial, (1980) 1 M L J 310 93 L W 

98 — Sec 23 of the Hindu Succession Act, 1956, is intended to respect one of the ancient Hindu 
tenets which treasured the dwelling house of the family as an impartible asset as between a 
female member and a male member In order to perpetuate that memorable tenet of 
Hindu families, Parliament took that auspicious aspect also into consideration while codifying 
the Hindu Law It is only in that perspective that See 23 of the Hindu Succession Act, 1950 
has to be understood 

The section provides a special provision safeguarding dwelling house It 
puts, as It were, a statutory interdict on a female heir to claim partition 

of the dwelling house until the male heirs choose to divide their respective 

■hares therein An equitable provision for a female heir, has however, been 

thought of during the intermission when the abovcsaid interdict would operate During 
that intermission, the female heir shall be entitled to a right of residence The proviso to 
Sec 23 slightly waters down such a right in the case of a female heir who is a daughter Such 
a family heir who is a daughter shall be entitled to a right of residence in the dwelling house 
only if she, is be unmarried or has been deserted by or has separated from her husband or is a 
widow A question would arise in a case where the members of a particular 
family consist one teraalc member, and one male member The statute has made 
a special provision tor that purpose also But if the only male member chooses to 
introduce of a stranger into the dwelling house by parting with his share in the 

property, it will not be satisfying the usual concomitants which are attached to and 
integrated with a dwelling house Once, thf* only male member of the family m the presence 
of other female members chooses to alienate his share in the dwelling house, it would 
ao ba^jer be a d veiling h?ass, as meationeJ in the special provision male under See 23 of 
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tke Hindu Succession Act. Eo instanti the male member as above parts with his one-half 
share in the properly, then the property as a whole should be equated to an ordinary property 
which does not possess the characteristics of a dwelling house In that view of the matter 
therefore, the interdict contemplated in Sec 23 of the ’findn Succession Act would not apply 
to the case where the only male member in the presence of a female member but without her 
consent, sells his share in the quondam dwelling house to a stranger by which there is a 
natural metamorphosis of the dwelling house into an ordinary house 

Janabai Ammal V Palani Mudaliar, (1980) 1 M. L J 492 —Sec. 23 of the Hindu 
Succession Act, 1956 is a special provision dealing with the partition of a dwelling house and 
the rights of the male and the female heirs of the intestate therein There c?n be no doubt 
that a female heir specified in class 1 of the Schedule to the Act inherits a share in a dwell- 
ing house absolutely But Sec 23 postpones the right of such a female heir to claim partition 
of the dwelling house until the male heirs choose to divide their respective shares therein. 
The object behind this scciiou seems to be to prevent fragmentation or disintegration of a 
familv dwelling house at the instance ol a female heir or heirs to the prejudice of the male 
heirs This is based on the principles embodied in Sec 44 of the Transfer of Property Act and 
Sec 4 (U of the Partition Act The provisions of Sec 23 of the, Hindu Succession Act, debar the 
female heir or heirs from claiming partition of the dwelling house except on the happening of 
a contingency when the male heirs come to a division of the same But the right of the female 
heir to claim partition on the happening of the said contingency contemplated under that sec - 
tion does not in any way annihilate or destroley or whitt down her legitimate share m the 
dwelling house The only restriction imposed by Sec 23 is to postpone the right of claiming 
partition of such share during the period of interregnum from the time of the death of the 
intestate till the happening of the contingency contemplated therein The restriction is strictly 
confaned to the right of such female heir to ask for partition of the family dwelling house and 
operates only (1) if the whole family dwelling house is occupied by the members of the 
family of the intestate and (2) until the male heirs choose to divide their shaies *n it The 
real intendment of the section is to defer the right of the female heirs specified in class I of 
the Schedule to demand actual partition of the family dwelling house in occupation of the 
members of the family of the intestate and to keep such light in abeyance until the male heirs 
specified in class I of the Schedule choose to divide their respective shares therein 

Parliament while enacting Sec 23 of the Act, should have felt that the dwelling house of a 
Hindu joint family would be regarded as an impartible asset treasured by ancient Hindu tenets 
and as such the dwelling should be aPowed to be preserved by the family until the male heir or 
male heirs, as the case may be, mentioned m class I of the Schedule opted for dividing the 
same and to that extent Parliament wanted to recognise the traditions and sentiments so cheri- 
shed by ancient Hindu families from time immemorial If the male member chooses to divide 
It among the respective sharers or alienate his share to a stranger, then it would mean that the 
contingency has arisen whereby the male members are no longer capable of preserving the 
dwelling house That is why Parliament has, under the section, allowed the female members to 
claim partition in case the male members choose to divide their respective shares in the house 
Till then the unmarried female members are given a right of residence therein It is but just 
that the family dwelling house should be allowed to be kept by the male members till they 
choose to divide it, and the female members should not be persons responsible for the disin- 
tegration and fragmentation of the dwelling hovse It is significant to note that the proviso 
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to S 23 preserves the right of residence of a female heir who is unmarried or is deserted by 
or has been separated Irom her husband, or is a widow It Parliament had intended that Sec 
23 should not apply to the case of a single male heir, and that the female heirs in such a case 
could seek division of the dwelling house, it would have certainly made a specific provision 
respecting that contingency by at least adding a proviso to that effect to Sec 23. 


There arc certain hard cases where, lor instance, the intestate has left only a big mansion 
in the torm ot a dwelling house and no other property, survived by a single male heir and one 
or more female heirs In such cases, even though the female hens are entitled to a share in the 
property of the intestate under the Act, such right would practically be defeated and frustrated 
since there is no possibility of the single male heir choosing to divide the shares in the pro- 
perty of the intestate, and thus the right of the female coheirs to have a partition of their 
■hares is likely to be successfully obstructed for ever In such cases, the right to demand par- 
tition, vested in the lemale heir, will be permanently postponed and ultimately frustrated 
Such hard contingencies would cause great hardship to the female heirs, but that cannot be 
avoided Sec 23 of the Act deserves modifications so as to avoid difficulties of interpretation 
leading to divergent views and consequent anomaly 


Ibid. '‘Wholly occupied by the members of the family'’ Vamtaben Bhaishanker v 
Divaliben Premji, A I R 1979 Guj 116 — Where a property was not wholly occupied by 
the members ol the family of the deceased and a part was in the occupation of a tenant, even if 
the property is taken as a dwelling house on the ground that a substantial part of it is being 
used tor the purpose, even then, requirement of the occupation of the entire property by the 
members of the family is not satisfied 

Sec 25 Disqualification for murder Mst Biro v Banta Singh, A I, ,R 1980 P & H 
164 — Sec 25 has been enacted as a matter of public policy and an adopted son who murdered 
his adoptive father is not entitled to succeed to the estate 

Sec 30— Testamentary Succession Sonam Topgyal Bhutia v Gompu Bhutia, AIR 
1980 Sikkim 33 —The history of Hindu wills shows that even from long before any legislation 
declaring the competency of the Hindu to make testamentary dispositions, such power was 
very much there, and was established by a course of practice which, in itself, was enough to 
establish an approved usage and was expressly recognised by the Bengal Inheritance Regula- 
tion (1793), and Bengal Wilds and Intestacy Regulation (1799), and also by a senes of judicial 
decisions Thus before the Hindu Wilds Act, 1870, purported to confer on the Hindus the 
power to make wills by making the provisions of the Succession Act, 1865, applicable to 
Hindus, the power of the Hindus to make wills was accepted and recognised by legislation 
and judicial decisions and, therefore, the power of Hindus to make wills in India was not 
created by, and was not to be traced from direct legislation. 


Maharani Raj Luxmi Kuman Devi v Controller of Estate Duty, (1980) 1 I T J. 
390 — All that section 30 does is to lift the bar on testamentary disposition of undivided pro- 
perty of a coparcener in coparcenary property It does not impinge on other rights which a 
coparcener has under Hindu law It does not affect the existence of coparcenary or co- 
parcenary property 
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VOL II HINDU MARRIAGE ACT. 

At page 934, after line 12, add Violation of conditions (i) (iv) and (v) and position 
of spouse Sheela Wati V Ram Nandani, A 1 R 1 '81 All 47 —A marriage though null and 
void for contra\ening any of the conditions prescribed in clauses (/), (iv) and (v) has to be 
regarded as a subsisting fact and cannot be said to be whiolly nnn est in law or a nudity so 
long as It IS not declared to be null and void by a decree of nullity of the District Court, on a 
petition presented by either party thereto against the other party to the marriage No third 
person can treat it as void or have it adjudicated to be null and void in any other suit or pro- 
ceeding unless it has already been declared to be so by a decree of nullity of a District Court 
m accordance with the procedure prescribed by the Act. The only exception is the ca'e where 
the aggrieved spouse of the first marriage on account of whose being alive the second marriage 
s void prosecutes the other spouse for bigamy under the Indian Penai Code read with Sec 17 
of the Act or where the aggrieved spouse prosecutes the guilty spouse for contravention of 
Sec 5 (iv) and (v) under Sec 18 (b) 

Bajirao v Tolanbai, 1979 Mah L J 693 — A woman whose marriage is void as con. 
travening Sec 5 cannot apply for maintenance under Sec 125 of the Criminal Procedure 
Code, 1973 

While construing Sec 125 of the Code it will not be proper to introduce the concept arising 
Out of the provisions of Sec 25 (l)of the Hindu Marriage Act The jurisdiction contemplated 
by the two sections are distinct and specified 

At P 974 add also No Injunction lies Smt Parwati Devi v Harbindra Singh, AIR 
1 980 Raj 249. — There is no provision the Act for granting an injunction against the other 
party restraining him or her from contracting a marriage with another person As there is no 
provision in the Act for filing a suit for permanent injunction restraining th<. other spouse from 
marrying with another person, it is not permissible for any Court to grant any temporary 
injunction also in a suit under the Act AIR 1967 Pat 220, AIR 1968 Mad 387, 
A I R 1974 Delhi 207, A I R 1974 Pat 335, Rel on 

Sec 7 “Customary rites and ceremonies” Bajirao V Tolanbai, 1979 Mab LJ 693 — 
For a valid marriage which alone can confer the status of a wife, not only must the ceremonies 
under the personal law be gone through but the marriage must conform to the statutory 
requereraents of Secs 5 and 1 1 

Rajdei v Lautan, AIR 1980 All 109 — Where evidence showed that “pau-puja” was 
done according to the custom of the caste and there was nothing on record to show that 
‘saptapadi was one of the ceremonies necessary for a valid marriage between the parties in 
accordance, with the customary rites and ceremonies of the parties the evidence that “pau- 
puja” was done would be sufTioiont for bringing about a valid marriage It is not the law that 
it must be proved that ‘saptapadi’ was performed in every case where the factum of the 
marriage is in question The party who affirms that there was no marriage in accordance with 
the customary rites and ceremonies of the parties must also prove that such rites and 
ceremonies mclude saptapadi ” 

Sec. 9 “Restitution available for either spouse” Sukram v Mishri Bai, A. I R 1979 
M P 144 —A marriage m contravention of clause (m) of Sec 5 could neither be declared to 
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be ab mi/i# void or voidable So where s girl who wai married while she was a minor and after 
attaining majority came and lived with her husband condoned, the defect, he cannot be refused 
restitution of conjugal rights on the ground that the marriage was in contravention of 
Sec 5 {III ) 

Sec 10 ‘ Grounds for judicial separation” Kamla Devi v Atma Ram, (1979) 5 A L R 
376 — As a result ol the 1976 amendments, while it was necessary formerly even for claiming 
judicial separation that the cruelty must be such as cause a reasonable apprehension in the 
mind of the petitioner that it will be harmful or injurious for her/him to live with the other 
spouse, now a petitioner is entitled to a decree of divorce if he/she proves simply that the other 
spouse, now a petitioner has after the solemnisation of the marriage treated him/her with 
cruelty 

The distinction between Sec 10 (1) (b) and Sec 13 (1-A) is that cruelty to be a ground of 
divorce had to be persistent and repeated while as a ground for judicial separation it is not 
necessary that it should have been persistent or repeated 

Smt Sniekha Bairagi V Prof Kamala Kanta Bairagi, A I R 1980 Cal 370 — Accord- 
ing to the provisions of Sec 10 (1) (b) of the unamended Act, it was necessary for the petitioner 
to prove that the cruelty was of such a character as to cause a reasonable apprehension in his 
mind that it will be harmful or injurious for him to live with the other party The 
amended Sec 13 (l)(r-a)says that a decree for divorce can be passed, if the other party has, after 
the solemnisation of the marriage, treated the petitioner with cruelty The position of law is 
still the same, even after the amending Act of 1976 has come into force Even after the amend- 
ment, cruelly simpliciter will not suffice The petitioner will have to prove to that cruelty is 
of a nature such as to give rise to a reasonable apprehension in hie mind that it will be 
harmful or injurious for him to live with the other party Ordinarily a single act of 
violence is not sufficient But it is posiible in the particular circumstance even for a single act 
a grossly violent character to constitute, legal cruelty” 

Angrea Kaur v Baidev Singh, AIR 1980 P & H 171 — Where on maltreatment by the 
husband and turning out of the wife, the latter secured an order under Sec 488 of the former 
Criminal Procedure Code and after living in separation for 15 years, the husband petitioned 
for divorce under Sec 13 the husband was held not entitled to the relief as the wife could not 
be held guilty of desertion and that all that could be done was to pass a decree for judicial 
separation envisaged under Sec 13-A without prejudice to the cxecutability of the order passed 
under Sec 488, Criminal Procedure Code 

Sec 11 Scope * Aina Devi V Bachan Singh, A I R 1980 All 174 — Section 1 1 enables 
either party to the marriage to have it declared null and v*id It does not conQnc the right 
to present a petition to the aggrieved party alone 

Kamla Devi V \tma Ram, (1979) 5A L R 376 — Though section 11 gives a right to 
jhc parties to file a petition for declaring the marriage a nullity, the filing of petition is not a 
^oadition precedent for putting an end to the marriage 

Gurucharan Kaur y Ramchand, 1 1979) 81 Punj L R 382 —After the 1976 amendments 
where on a petition for declaring a marriage a nullity had been dismissed and pending appeaj 
the husband died, no decree of nullity can be passed m favour of the wife 
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Sec 12 Impotency Shakatala Kumari v Om Prakash Ghal, AIR 1981 Delhi 53 — 
Where the husband did not plead that there was non-consummation of marriage due to impo- 
tcncy of the wife but pleaded that he had sexual inte' ourse 4 or 5 times after marriage and it 
was incomplete only on certain occasions and medical evidence showed that the wife was 
capable of sexual intercourse no case could be said to have been made out with regard to 
Sec I2(l)(f/) 

Ibid. Unsoundness of mind or mental disorder or insanity or epilepsy Roshanlal v 
Kadembari, 81 Punj L R 232 — Under Sec 12(1) (6) as amended by the Marriage laws 
(Amendment) Act of 1976, if it is proved that the wife had suffered from recurrent attacks of 
epilepsy before her marriage with her husband, he would be entitled to get his marnage annul- 
led by a decree of nullity 

Ibid Fraud Mohinder Kaur r Bikkar Singh, AIR 1979 P «& H 248 — Where a 
marriage had been procured by fraud, a subsequent single act ol cohabitation after discovery 
ol the fraud would be a ground for the dismissal of a petition for nullity, since such act 
amounts to condonation 

Sec 13 “Divorce” Gopalaknshnan Nair v Sarasamma, 1979 Ker L T 810 — The 
right to obtain dissolution under the Hindu Marriage Act does not extend to cases where pro- 
vision has been made for the purpose la special enactments Tnc provisions of the Travancore 
Nair Act concerning the right to obtain dissolution of the marriage are not affected by Sec 13 
of the Hindu Marriage Act 

Dr Srikant Hiiiacharya Adra v Anaradha,A I R 1980 Karn 8 -As a result of the 
1976 amendment cruelty and dj>ertioii apart fcon being grounJi foi judieial separation have 
«lio been made grounds for divorce 

Sulckha Bairagi V Kamala Kanta Bairagi, 84 Cal W N 716 A I R 1980 Cal 370 — 
The husband, respondent No 1 m the appeal filed a petition against his wile the appellant 
for divorce on the ground of the wife’s adultery or m the alternative for ludicial separation 
on the ground of cruelty He alleged that on the Hth September, 1970, at about 10 p m 
at night he had came to his house and when he opened the door of a room which was closed 
but unbolted, he found his wife in a compromising position with the co-respondent At the 
bidding of his wife, the co-respondent hit him on the head with th; bolt of the door as a 
result of which he was grievously injured and had to be hospitalised for 21 days He 
nformed the police after the incident and instituted criminal proceedings against his wife and 
the co-respondent Both were convicted but on appeal by the wife (the co-respondent had 
not preferred any appeal), the wife was acquitted After a delay of about three and a half 
years, the petitioner hied his petition for divorce or in the alternative for judicial separation as 
mentioned before He explained the delay m filing the petition by stating that although he had 
informed the police and instituted criminal proceedings, he was persuaded by his father in-Iaw, 
not to file any petition for divorce in order to give a chance to his wife to mend her ways 
Smec the incident of the night of the 10th September, the petitionc- had been living sepa- 
rately from his wife in a rented house being apprehensive of his safety The trial Judge dis- 
believed the story of adultery and rejected the prayer for divorce but he granted a decree for 
judicial separation on the ground of cruelty The wife preferred an appeal The husband 
also filed a cross-objeettaa oa t’le groujl that after the dunJ Tint of S Jv 13 of the Hindu 
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Marriage Act, 1955 by the Marriage Laws Amendment Act, 1976, he was entitled to a decree 
for divorce on the ground of cruelty It was held (i) The delay in bringing the petition for 
divorce or juJicial separation had been reasonably explained m the circumstances of the case 

(ii) The amendment of Sec 13 by the Marriage Laws Amendment Act, 1976 is retros- 
pective in opeidtion and applied to pending applications 

(m) Cruelty in order to fall within the amended Sec 13 (la) is not cruelty simpliciter but 
must be of such a nature as to give rise to a reasonable apprehension in the mind of the peti- 
tioner that It would be harmful or injurious for him or her to live with the other party 
Ordinarily a single act of cruelty would not be sufficient for the purpose But it is possible m 
the particular circumstances of a case even for a single act of grossly violent character to con- 
stitute legal cruelty 

Ibid Proof of sexual intercourse Dr Saroj Kumari Sen v Dr Kalyan Kanta Ray^ 
AIR 1980 Cal 374. — Divorce being a civil proceeding, analogies of criminal law are not 
applicable and adultery can be proved by preponderance ot probability 

Smt Sulckha Bairagi v Prof Kamaia Kanta Bairagi AIR 1980 Cal 370 — The 
husband’s statement as to adultery cannot be conclusive without corroboration 

Ibid Cruelty Dr Srikant Rangacharya Adya v Anuradha, AIR 1980 Karn 8 — 
Legal cruelty is not confined to causing physical acts of injury by one spouse to the other 
There may be cruelty without an intention to injure Failure to comply with one of the 
essential obligations of the marital life by the husband would amount to subjecting the wife to 
cruelty It is one of the principal obligations on the part of the husband to satisfy the 
sexual urge of his wife which ts a natural instinct Married life without a sexual life will be 
a curse to the wife Thus, failure to or inability to or refusal to effectuate sexual inter- 
course by the husband without any reason on the part of the wife, would amount to subjecting 
the wife to cruelty Although the term ‘cruelty’ is not defined by the Act and to define the 
said expression is to limit its application which is not advisable inasmuch as it is not at all 
possible to comprehend the human conduct and behaviour for all time to come, it may 
safely be stated that any conduct of the husband which causes disgrace to the wife or subjects 
her to a course of annoyance and indignity amounts to legal cruelty False accusation would 
also amount to cruelty as the same will lead to mental torture See also Krishna Rani v 
Chunni Lai Gulati, A I R 1981 P & H 119 

Balbir Kaur v Dhir Dass, AIR 1979 P & H 162 — Cruelty is not confined to 
physical harm Denial of medical treatment to the wife, on the day she arrived at the 
husband’s house, turning her out that very day and later levelling false allegations against her 
father, etc , are circumstances which cumulatively considered show that the husband treated 
the wiic with cruelty 

While determining what acts would cause mental agony as would be cruelty within the 
meaning of Sec 13 (1) (a), the Court has to consider the status of the parties, customs and 
traditions by which they are governed and also public opinion which prevails in the locality 

Gopal Krishna Sanaa v Dr Mithlesb Kumar Sharma, AIR 1979 All 316 — Thg 
husband being a helpless observer and witnessing the conduct of his mother towards his wife 
Cannot amount to cruelty and no decree of divorce can be passed against him on that account. 
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Rajinder Singh Jogin v Smt Tara Wall, AIR, 1980 Delhi 218 —Where a wife in 

Delhi, informed of the serious condition of her husband admitted to the mditary hospital in 
Assam after an accident, docs not care to see him during his eight months’ stay m Assam 
as also during his subsequent stay in the Delhi hospital, her conduct amounts to cruelty in its 
ordinary -meaning and is one of indifference when she had been receivinc allowance from her 
husband’s salary and the Railway would issue free passes in such cases In view of the wife's 
statement in the High Court that she does not want to oppose her husband’s application for 
relief, the High Court granted a decree for divorce, the husband having also paid the sum 
demanded by the wife in lieu of dowry 

Shakuntala Kumari v Om Prakash Ghai, AIR 1981 Delhi 53 —A normal and 
healthy sexual relationship is one of the basic ingredients of a happy and harmonious marriage 
If this is not possible due to ill-hcalth on the part of one ot the spouses, it may or may not 
amount to cruelty depending on the circumstances ol the case But wilful denial of sexual 
relationship by a spouse when the other spouse is anxious for it, would amount to mental 
cruelty, especially when the parties are young and newly married Similarly, h>stencal and 
psychological repulsion to sexual intercourse may notm every case amount to wilful denial of 
,.ex by one spouse to another 

Where the wife refused to continue her treatment for frigidity and refused to discharge 
her matrimonial obligations and also made false complaints to her husband’s superior which 
would have the effect of bringing him down in the eyes of the superior, refusal of wife to 
fulfil her matrimonial obligations coupled with her making of complaints amounted to treating 
the husband with cruelty 

Sulochana V Ram Kumar Chauhan, A I R 1981 All 78 — Where in a suit for 
dissolution of marriage the husband had not put forward cruelty as a ground upon which he 
sought relief against his wife but included it later m the replication he filed after the wife had 
alleged in her written statement that her husband was having adulterous relations with his 
sister-in-law, no relief on the ground of cruelty could be granted when the same was not put 
forward m the petition 

The requirement that the facts on which the claim to relief is founded shall be stated in 
every petition as distinctly as the nature of the case permits contained in section 20 and as 
prescribed by the Rules, is of an overriding nature which clearly rules out the grant of relief on 
the basis of allegations contained in the application 

Ibid Desertion Devi Singh v Sushila Devi, A 1. R 1980 Raj 48 — If one spouse by 
his words or conduct compels the other spouse to leave the matrimonial home, the former 
would be guilty of desertion, though it is the latter who has physically separated from the 
other and has left the marital home 

It IS clear from the Explanation to Sec 13(1) that the burden is on the petitioner to show 
that the respondent has deserted him or her without his or her consent or against his or her 
wish 


Dr Srikant Rangacharya Adya v Anuradha, A. I R 1980 Karn 8 —The Explanation 
to Sec 13 (1) {i-b) makes it clear that the wilful neglect by one of the parties to the marriage of 
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the ®thor wottid imouat to desertion To constitute desertion within Sec 13 (H (<-*) 
It is not necessary that one or the other parties should actually depart from the matrimonial 
home If there is a complete abandonment of all matrimonial duties, desertion can be 
inferred Desertion is not from a place but from a state of things 

Gagan Nath f Krishna Kunan. 82 Pnnj L R 83 —Where the wife had become a 
Brahma Kumari and declined to maintain matrimonial relations with the husband which 
amounted to cruelty and deserted him for more than 2 years immediately preceding the 
presentation of the petition for divorce on the ground of cruelty and desertion, the husband 
IS, entitled to the grant of a decree for divorce 

Balbir Kaucr v Dhir Dass, AIR 1979 P & H 162 — Where the husband did not 
take any steps for maintaming the wife or for making arrangements for her to live with him 
or to undo the effect of cruelty meted out to her he would be deemed to have deserted her and 
the wife would be entitled to a decree of divorce under section 13 (1) (?-fr) Though the 
husband took out a warrant under Section 97 of the Criminal Procedure Code and pursuant to 
that the wife was made to spend one or two nights in the husband’s house that would o®t 
mean condonation oi the earlier desertion by the husband 

Garmet Singb v Smt Ajit Kaar, (1979) Pan] L R 122 — If in fact there has been a 
leparation between the spouses the essential question always is whether that act could be 
attributed to animus dtsercndi 

The offence of desertion commences when the factum of separation and artimut deserenii 
«o-exut although it is not necessary that they should commence at the same time 

Where m a petition by the husband for divorce the wife categorically stated that she was 
prepared to live with the petitioner and the latter stated “I am not prepared to take the 
respondent with me at any cost because she insulted me before my fnends”, it is evident that 
the petitioner’s husband docs not want to rehabilitate her at his house and hence he cannot be 
allowed to take advantage of his own wrong 

Ibid , “Non-resjmption of cohabitation after jndlcial separation or decree for restita* 
tionetc " Santosh Kuman r Mjhii Lai, AIR 1980 P & H 325 —Under section 13 
(1-A) either of the parties including the defaulting party can seek divorce on the ground that 
there has been no n ,umption for one year or more after the passing of a decree for restitu- 
tion of conjugal rights 

Bai Mani V Jayantilal Dabyabbai, A I. R 1979 Guj 209— The effect of the amended 
sub-section (1-A) of Section 13 of the Hindu Marriage Act is that it entitles even a defaulting 
party and not merely an aggrieved party to obtain a dissolution of a marriage by decree of 
divorce on satisfaction of the conditions prescribed therein It also cannot be a bone of 
contention between the parties that either of the spouses is under any obligation to resume co- 
tiabitation after the decree for judicial separation or restitution of conjugal rights is granted 

LadKanwarv Jagdish, A I R 1979 Raj. 197 —Where in a suit by the husband for 
restitution of conjugal rights the wife’s claim for judicial separation was decreed and bai 
become final and later on the husband filed an application for divorce under Sec, 13 (l-A), it 
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could not be resisted on the ground that the earlier decree for judicial separation was pastod 
without jurisdiction. 

Leelawati v Ram Sewak, AIR 1979 All 285 —The period of 1 year prescribed by 
section 13 (1-A) for fibng a suit for dissolution of marriage should be deemed to commence 
from the date on which the decree for rcslitution of conjugal rights was passed and not from 
the date of the knowledge of the decree 

A decree for dissolution of marriage passed in a suit filed on failure of a spouse to comply 
with a decree for restitution of conjugal rights is nor illegal only because !he Couit did not 
make any endeavour to being about a reconeiliation between the spouses 

Sec 15 Scope Jamboo Prasad Iain v Malti Prabha, A. I R 1979 All 269 - Sec l5 
applies only to the case of dissolution of marriage by a decree of divorie It does not apply 
te a decree passed for the annulment of a marriage under section 12 A decree ot divorce 
stands on a different footing from a decree of nullity In the former case it postulates valid 
and effective marriage which by reason of subsequent events had to be dissolved , the latter 
case postulates a voidable marriage which has been declared void 

Sec 15 proviso as amended in 1976 is retrospective and therefore has to be read as 
non-existing. 

Sec 17 Applicability Parameshwan Bai ▼ Muthojirao Sandia, AIR 1981 Karn 
40 —To attract the provisions of Sec 17, the marriage should have been solemnised after the 
commencement of the Act 


Sec. 19, Court to which petition should be made “Every petition under this Act”, 
Damodar? Urmila, A I R 1980 Raj 57 —The words 'every petition under this Act’ occur- 
ring m Sec 19 have reference to the petitions under Secs. 9 to 13 of the Act The Act docs not 
make any provision for the grant of relief to a spouse interested in getting a declaration that he 
or she, has already obtained dissolution of marriage according to custom or usage of the com- 
munity panchayat and that the said dissolution is valid and binding on the two spouses Sinii- 
larly there is no provision m the Act, to enable a spouse, against whom alpctitionjis filed by the 
other spouse, under any of the Ss 9 to 13, to raise a plea in defence that he or she has already 
obtained dissolution of the marriage from the community panchayat or the like according to 
custom governing the parties, and that, therefore, the marriage is no longer, subsisting. It 
must therefore, be held that the Act which deals with certain matrimonial disputes among the 
Hindus docs not make any provision for adjudication of a claim or defence, that the marriage 
between the contending parties already stands dissolved by virtue of the decision of a private 
forum like the panchayat of the tribe, community, group or family, as the case may be Such 
adjudication can be obtained only from the Civil Court and not from the matrimonial Court 
under the Act 


Sec 23 General Dr Srikant Rangacharya Adva v Anuradha, A I resnon- 

The amended Sec 23 is applicable to proceedings pending on ^ desertion and 

dent-wifc can amend her pleading by seeking divorce on ground of cruelty a d 


get the relief on proof of the grounds pleaded. 
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JMwinder Knar V Eulwant Singh, A I R 1980 P «k H 220— The wife’s plea m an 
application for dissolution of marriage by the husband on the ground of non-compliance with 
the decree for restitution of conjugal rights that the husband had refused to let her resume 
cohabitation would be no ground to disentitle the husband to the relief of dissolution of 
marriage 

Ibid [sub section (l-a)] “Taking adrantage of bis own wrong” Santhosb Kumari v 
Mohanlal, AIR 1980 P & H 325— The question who is at fault is not to be gone into by 
the Courts The word “wrong” or disability when read with See 13 (1-A) is a wrong or dis- 
ability other than a mere disinclination to agree to an offer to resume in pursuance of a 
decree for restitution That a decree for restitution can be executed symbolically under 
Order 21, rule 32, Civil Procedure Code, and that a spouse refuses to resume 
cohabitation in spite of an execution application filed by the other spouse, do not mean that 
the decree for restitution stands satisfied and the spouse refusing to resume cohabitation is not 
entitled to file an application for divorce 

Bai Mani v Jayaatilal Dahyabhai, A I R 1979 Guj 209 — The only pertinent 
question which, arises is whether the continuance on the part of the husband in adulterous 
course of life oy staying with his mistress would amount to such a wrong as to disentitle him 
to a decree of divorce under Sec 23 (1) (a) of the Hindu Marriage Act 

In order to constitute a ‘wrong’ within the meaning of See 23 (!) (a), the misconduct must 
be serious enough to justify denial of the relief to which the alleged wrong-doer is otherwise 
entitled Where the respondent-husband had admitted in his evidence before the trial 
Court that he has connection with his mistress and has been residing with her tor more 
than 1 1 '/ears and that he his got three children through her, the matrimonial offence of adultery 
has exhausted itself when the decree for judicial separation was granted to the wife It is pre- 
cisely foi that reason that the wile sought the decree for judicial separation It is no doubt 
true that the husband is continuing to reside with his mistress But can it be said from 
that fact that it is a new fact or circumstance subsequent to the decree of judicial separation 
which amounts to a wrong of such a nature as to disentitle her husband to the relief which he is 
claiming in the present suit It is no doubt true that it is a continuous wrong But, it cannot be 
said that It IS a new fa,t or circumstance amounting to a wrong which will stand as an obstacle 
in tnc wav of the husband to successfully obtain the relief which he claims The only way in 
which Sec 13 (1-Aj and Sec 23 (1) (a) cm be reconciled is that there must be some facts or 
circumstances occurring after the decree for judicial separation, which would amount to such 
substantial wrong tuat in granting a decree for divorce to a defaulting party or a wrong-doer 
would amount m the circumstances to taLing advantage of his own wrong It cannot be said 
that he is taking advantage o*' his own wrong when he makes an application for 
divorce though continuously residing with his mistress after the judicial separation has been 
granted As a matter of fact, he is trying to exercise his right granted under the amended 
provision of the Act 

There must be some facts or circumstances occurring after the decree for judicial separa- 
tion which amounts to substantia! wrong, that in granting a divorce to a defaulting party or a 
wrong-doer, would amount ,-i the circumstances to giving advantage to his own wrong 

The matrimonial olTencc of adultery having exhausted itself when the decree for judicial 
separation was granted to the wife and that being precisely the reason that the wife sought 

the decree for judicial s-nardtion, the husband who is continuing to reside with his mistresSi 

is no doubt, committing a continuous wrong Therefore it cannot be said that it is a *eW 
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factor Of circumstance amounting to a wrong which wiH be an obstacle in the way of the 
husband to successfully obtain the rebel wnich he claims in the divorce proceedings It can - 
not oe said that he is taking advantage ol his own wrong when he makes an application for 
divorce though continuously living with his mistress after the judicial separation has been 
granted 

Soundarammal V Sundara Mahalinga iNadar, (1980) 2 M L J. 121 93 L W 186 — 
The provisions of the Hindu Marriage Act as amended indicate that the amentinicnts effected 
under Central Acts XLIV of 1964 and LXVIII of 1976 resulted in providing further grounds 
for divorce and to reduce the period for securing divorce after a decree is passed for judicial 
separation or for restitution of conjugal rights Even though repeated amendments were 
effected to the Act, Sec 23 (1) (a) of the Act has rema.aed untouched and it wa^ not considered 
necessary to delete or modify that section or even to provide for an exception respect of Sec 13 
(1-A) of the Act ‘Wrong’ under Sec 23 (1) (a) has to be comprehended from the circumstances 
of each case Section 23, as framed, contemplates that it should be applicable onlv if instance 
mentioned therein exist and if the Court is satisfied that such instances exist, then alone relief 
cannot be granted under the other sections of the Act Non-comphance of a decree for restitu- 
tion of conjugal rights or failure to cohabit in the case of a decree for judicial separation, by 
itself will not be a ‘wrong’ within the meaning of See 23 (I) {a} of the Act To construe that 
any ‘wrong’ made out must be the one which is subsequent to the earlier decree will go against 
the purport and scope of Sec 23 (I) (a) which is still retained in spite of amvadments There- 
fore even if the defaulting spouse is not enabled to hie a petition lor divorce, if the wrong is 
of a continuing nature, u cannot be held that, merely because it originated even earlier to th® 
first petition and was pleaded in that petition it cannot be taken note of for finding ou^ 
whether such aconduct of a defaulting spouse is reprehensible enough to constitute a ‘wrong* 
on the date of the presentation of the petition by him for divorce The limited extent to which 
relief can be granted, is to hold that the failure to compiy with the decree for restitution of 
conjugal rights and judicial separation, would not constitute a ‘wrong’, and therefore, such a 
defaulting spouse can also sue for divori e and nothing more If the defdu.ung spouse, as in 
this case, persists in doing the same wrong, which had formed the ground for the earlier 
petition hied against him See 23 ( 1 ) (a) will definitely prevent him from seeking relief for 
divorce If it can be shown that the person seeking relief under Sec 13 (l-\) has committed 
any further wrong apart from what has been pleaded in the earlier petition, or the wrong 
already committed is of a continuing nature, and such conduct is serious enough to justify 
the other party from complying with the decree that has been passed, the amendments effected 
to the Act do not enable such defaulting spouse to secure a decree for divorce 

Ibid [sub-section (1) (d)] Unreasonable delay Pavunambal v Ramaswamy, (1979^ 
2 M L J 273 —Section 23 (I) id) instcrms just did not relcr to delay merely, what is 
cautioned against was “unnecessary” or improper delay The foimei adjective might 
possibly have reference to the circumstances which in given cases might or might not amount 
to extenuating circumstances for the delay The epithet “improper” would indicate that the 
Court has to see if the delay has m any material way rendered it difficult for the Court to 
come to a reasonably satisfactory determination on the issue raised m the proceedings 

Where the marriage was in 1957 and the Court was moved in 1974 to have it declared a 
nullity on the ground of the husband being already married and having a wife, and by then the 
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husband had died and the first wife also had died in 1958 and the lower Court on the evidence 
found the marnag' to be bigamous but that the delay in moving the Court for relict wa* 
fatal to holding the dismissal to be improper the High Court observed that the element of 
delay could not ovcinde other considerations, that in any case the time lag in instituting the 
proceedings could bv no means be over-cmphasiscd but must be considered m the proper 
setting and in the context of various other statutory considerations, the relative importance, 
the cumulative effect of which the Court had to decide for itself in a reasonable and just 
fashion 

Atmaram V Narbada Devi, A I R 1980 Raj 35 — Delay of 6J years after the spouses 
separated in filing application for restitution of conjugal rights is not fatal to the application 
where it was shown that incessant efforts were made lor an amicable settlement all the time 
before filing the petition 

Ibid [sub-section (2)] Duty of Court before proceeding to grant relief Lcclawati v 
Ram Sewak, A I R 1979 All 285 — Section 23 (2) is not absolute A discretion is left to 
the Court notwithstanding the imposing of a duty on the Court to make every endeavour to 
bring about a reconciliation between the parties 

Jaswindcr Kaur v Kulwant Singh, A I R 1980 P & H 220 — In a divorce case it is not 
incumbent on the matrimonial Court to allow the trial to proceed towards finality and make 
efforts tor reconciliation between the parties only at the stage short of pronouncement of judg- 
ment The timing of the effort will have to vary from case to case Having to grant reliefs in 
sensitive fields the matrimonial Court can choose with or without suggestion from counsel or 
parties the time at which reconciliation wherever possible and whenever consistently with the 
nature and circumstances of the case is practical to be attempted 

The Court’s attempt in the instant case where divorce was sought by the husband on the 
ground of non-compliance by the wife of a decree for restitution, to bring about reconciliation 
at the stage prior to tne striking of issues was held not to contravene Sec 23 (2> 

Ram Kumar V Kamala Datta, A I R 1981 J &K 9 ^fhe Court’s duty to try first 
for reconciliation between the parties is not justifiable without directing the respondent to file 
h's objections 

Sec 24 Scope Puran Chand v Kamala Devi, AIR 1981 J & K 5 — Under section 
24 maintenance can be granted during the proceeding in favour of the husband or wife as the 
case may be but nc in favour of a child born out of the wedlock of the parties 

The words “during the proceedings’’ connote the period from the commencement to the 
conclusion ol the proceedings, that is, m the trial Court from the date on which the issues are 
framed ordinarily known as the first hearing till the date of disposal of the case. Therefore 
interim maintenance cannot be granted from the date of filing of the proceeding 

Amnk Singh v Nanndcr Kaur, A. I R 1979 P & H 211 —Order passed on an applied- 
^lon for maintenance and litigation expenses will be valid even if it was passed after the deci- 
sion on the mam petition 

Yogeshwar Prasad v Jyoti Ram, AIR 1981 Delhi 99— The expression ’any proceed- 
ings under this Act’ appearing in Sec 24 covers the proceedings under Sec 25 thereof Section 
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2d contemplates that an order for permanent alimony can be made at the time of the pass- 
ing of any decree under the Act or any time thereafter Now, il a spouse has to make an 
application alter any decree under the Act has been passed and has no sulncient means ot 

his/her own, such spouse has to be provided for prosecuting the application for permanent 
alimony when the other spouse opposes any grant tlu-r f Any other construction Will be 
narrow and will lead to frustration of the provisions Section 25 is a cominualion of the main 
proceedings Placement or numbering oi ih^ .ections or the description of one set of docu- 
ments as petitions and the other set as applications does not alter this position The purpose 
of using the words husband or ‘wife’ js to identify the position occupied by the parties in the 
main proceedings, and not to exclude tx-pouses 

Ibid Court’s approach Gangu Pundlik Waghraare v Pundlik Maroti Waghmare, 
AIR 1979 Bom 264 — To refuse claim of mamt'-nance pendente lite and litigation expenses 
applied for by the wife in divorce proceedings against her on a plea tbet she is guilty of a 
matrimonial offence would amount to pn -judging the mam issue and IS also contrary to the 
object of section 24 

The comma occurring alter the woids the expenses of proceeding” in section 24 is not 
disjunctive and does not denote the Icgisl hive intent that the husband must pay the expenses 
of the proceedings even if he is not possessed of means 

Ji wan Lata V Knshnan Kumar, (1979) 81 Punj L R 426 —A wife found living an 
unchaste life is not entitled to the grant ot maintenance pendente Lie andhtigaiion expenses 

But see Yogeshwar Prasad v Jyoti Ram, AIR 1981 Delhi 99 

Ibid “Independent income” Giirraail Singh v Bhuchari, AIR 1980 P & H 120 — 
The words “independent income” refer to the time when the application for maintenance is 
made and not to the tunc when it is granted 

The fact that a person is working on his father's or any other relation’s fc*rm or any other 
kind of establishment does not mean that he IS not to pay maintenance pendente hte on the 
ground that he has no independent income of his own It emnot be said that such a person is 
having no income of his own within the meaning of section 24 

Joshi V Ganga Devi, A. I R 1980 All 130 —The fact that the wife can go and live 
with her parents is no bar to her claim for maintenance against her husband What is rele- 
vant IS whether she has any income of her own. 

Sec 25 Scope Darshan Singh v Mst Daso, AIR 1980 Raj 102 -The expression 
“passing any decree” in Sec 25 means passing a decree granting relief of the nature stated in 
Secs 9 to 13 So when the husband’s petition for restitution of conjugal rights is dismissed, 
award of maintenance under section 25 will be without jurisdiction 

Section 27, Surinder Kaar v Madan Gopal Singh, A I R 1980 P &H 334 — The princi- 
ples underlying section 27 are (1) The proceeding must be a mafimonial proceeding pend- 
ing under the Act and an application lor the disposal ol property must be made before ths deci- 
sion in the proceeding (2) It is not incumbent on the Court to make provision in the decree 
With regard to tho disposal of property and it le left to judicial discretion (3) The provision 



32 


HlNDt; tAW 


SO made should be just and props' having regard to the adjustments of the parties and con. 
sidering all material circumstances (4) The order should cover only that property which was 
presented at or about the time of marriage i e , presented at the marriage as well as prior to 
or after the time of mai riage in close proximity thereto (5) The property so presented may 
belong to the wiic or the husband or both (6) At the time the Court has to exercise discretion 
the property may belong jointly to both the spouses 

The term ‘belong’ does not affect title to the property in the sense of ownership. It only 
connotes connection with the property 

Section 27 provides for the sharing of the property which the spouses received individually 
or collectively as presents at or about the time of marriage and came to be used by them in 
their day to day living and thus belonging to them for the purpose 

Santosh Anand v Anand Prakash, 1980 A W C 157 — Where in a petition for divorce 
the wife’s case was that the goods in question belonged to her alone and had wrongfully been 
detained by her husband, thecUim for th; return of the goods would be beyond the scope of 
the proceedings under section 13 read with section 27 as an order under section 27 can be 
raide only in respect of property “presented at or about the time of marriage which may 
belong jointly to both husband aad wife 

Section 2S Scope Darshati Singh v Mst. Daso, AIR 1980 Raj 102 —The expression 
‘decree made’ in section 28 means decree granting or refusing relief An appeal by the 
husband against an order dismissing a petition under section 9 is maintainable under section 28 

Rajpal V Dharmavathi, A. I R 1980 All 350 [see also Ram Narayau Pathak v. 
Urraila Devi, AIR 1980 All 344] —An appeal being a creature of statute and there being 
no provision in section 28 in that behalt in respect of an order under section 24, such an 
appeal would be incompetent 

Mobinder Kaur V Bikkar Singh, AIR 1979 P & H 248 —In an appeal by the wife 
Irom a decree of nullity under section 12, a claim by the respondent for a decree of divorce on 
^he ground of the appellant's suffering from venereal disease could not be allowed to be raised 
for the first time 

Ibid Limitation Dabi Bahadan r Kumarjib Bahadur, AIR 1980 Cal 1 (F. B ) — 

The Hw of limitation being a procedural law, whenever amended should be retrospective in 
operation unless there is any strong reason to the contrary In the Marriage Laws (Amend- 
ment) Act, 1976, however, there is an express provision in this behalf m section 39 (1) which 
^mended the Act 

Vol II THE HINDU MINORITY AND GUARDIANSHIP ACT 

Section 6 General Dr Soebalata Matbor v Mabendra Narain,A I R 1980 Raj. 64 — 
In view of section 6 the father as the natural guardian does not require his appointment as 
guardian of his minor child 

Suudaramoorthy r Shanmuga Nadar, (1980) 1 M L J. 486— When the father is alive he 
IS the only person who can deal with the properties of a minor from whichever source the 
minor gets the properties A defacto guardian has no place 
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Ibid. Custody of the perion of u minor Premila Den v. Jayachandran, (1981) I 

M. L J. 497 —The custody of the child which is below the age of 5 may be formally given to 
the mother But if the custody of such child is with the father it will not be illegal 

The custody of the tender child to be with the mother is onl> a prcltrcntial tlaiiii aiui the 
fact that it IS with the father cannot make such custotn Ikg il 

As per law the father is the natural guardian Tcchnicalh the custody has lo be with the 
mother if the child is below 5 years of age In the absence of any extraordinary circumstances 
to warrant resort to Article 226 ol the Constitution the relative merits of the claim to custody 
have to be discussed and decided after hearing the evidence let in by the respective parties 
This can be effectively done before the civil Court constituted under the Hindu Minority and 
Guardianship Act and the Guardians and VVards Act 

Sec 8 Powers of natural guardian Manik Chand i Ramachandra, (1980) 4 

S C C. 22 A. I R 1981 S C 512 — After the passing ol Hindu Minority and Guardianship 
Act, 1956, the guardian of a Hindu minor has power to do all acts which arc necessarv or 
reasonable and proper for the benefit of the minor or for realisation, protection or bene tit ol 
the minor’s estate This provision makes it clear that the guardian is entitled to act so as to 
bind the minor if it is necessary or reasonable and proper for the benefit of the minor The 
power thus conferred by the section is in no way restricted than what was recognised under 
Hindu Law This applies even to a contract for purchase of immovable propertx As it is 
within the competence of the guardian, the contract is entered into effectively on behalt of the 
minor and the liability to pay the money is the liability of the minor under the Transfer ot 
Property Act It cannot be said that by a contract for purchase of propertj, the guardian 
would be binding the minor by his personal covenant Thus the contract entered into by the 
guardian on behalf of the minor is enforceable (1912) 9 All L J 33 (P C ), Not followed 

Ibid Personal Covenant Darbara Singh v Karaiinder Singb, AIR l‘»79 P&H 

215 — Section 8 (1) makes it clear in unqualified terms that no personal covenant of the guar- 
dian shall be binding on the minor Though the interdiction is by way of a proviso at the 
fag end of section 8 (1) a guardian though well within his right to enter into a contract for 
the benefit of a minor the said contract would not be enlor* cable against the minor oxen when 
U was entered into for his benefit and would be voidable at his instance 

Manik Chand v Ramachandra, A. I R. 1981 S C 519 -Payment tor the purcliase is 
not a personal covenant and therefore, not excluded under section 8 (I) — Liability to pay the 
purchase price is a liability of minors under the Transfer of Property Act 1882 The contract 
IS hence enforceable I L R. 18 Mad 415 5 M L J 164 I L R (1949) 1 Mad I4I 

A I R 1948 PC 95 75 I A 115, (1856) 6 Moo 1 A 393 18 W R 81 2 Suth 29 30 
1 A 114 30 Cal 539 and A I R 1956 Andh 33 1955 An W R 818, approved I L R 39 
Cal 232, not followed 

Sanwal Das v Amar Nath Shastri, (1980) 6 A L R 164 — Where a sale deed was exe- 
cuted by a guardian of minor’s property without permission of Court and the minor had 
received the benefit of the consideration and the minor avoided the sale and got the deed can- 
celled, the latter is bound to return the consideration amount 


II L- 5 
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Sec 11 De Jacto guardian Pattayi v Subbaraya, (1980) 2 M L J 299 — While sec- 
tions 6, 9 and 12 take care to exclude the undivided interest of a minor m the joint family pro- 
perties from the scope of the property guardian, viz , the father of the minor, section 1 1 does 
not contain any such restriction, the provision in section 11 will therefore apply equally to both 
kinds of properties, separate as well as undivided 

The management of the adult members of the family referred to in Sec 12 contemplates 
only the case of a male member of the family being in management Recognition of the 
mother as an adult member of the family for the purpose of Sec 12 would not clothe her with 
powers to bind the interest ol a minor by alienating the undivided interest of the minor Any 
such alienation will be hit by section 11, because VIJ-U-V15 the minor’s unoivided interest in 
joint family property she will be in the position of a de facto guardian 

Sec 13. Appointment of guardian Dr Snchlata Mathar v. Mahcndra Naram, 
AIR 1989 Raj 64 —In view of section 13, the consideration that the father is not unfit to 
be the guardian of his minor child may have to be cast aside in a case demanding the formal 
appointment of a guardian for the betterment and welfare of the minor 

The application by a father under section 10 of the Guardians and Wards Act for appoint- 
ment as guardian of his minor child aged 4 years on the ground of the minor’s mother remov- 
ing the child Irom his custody and leaving her with her own parents and going abroad is in 
fact, in the circumstances of the case an application under section 25 of that Act for custody 
of the minor 

Where the contest is between the father and some person other than the mother the posi- 
tion of the father from the point of view ot the minor’s wcltarc, is clearly preferential It is 
open to the challenger however to satisfy the Court that the welfare of the minor lies in 
keeping him away from the custody of the father The onus on such person will be very 
heavy, for the Court will require very strong reasons to interfere with the father’s right to 
custody In the circumstances of the case, the father must be given the enhance in the absence 
of the mother 

VOL II THE HINDU ADOPTIONS AND MAINTENANCE ACT 
Sec 11 Disparity in age between adopter and adoptee Golak Chandra Rath v 
Krntibas Rath, AIR 1979 Orissa 205 —A violation of the condition that there should be 
an age gap of 21 years between the adopter and the adoptee in case the adopter is a female 
and the adoptee a male will render the adoption void 

Adoption by female aged 20 years of a boy of 5 years is invalid 

Sec 12 Fffect of adoption Kharan Singh v Union of India, A I R 1980 Delhi 60 — 
Section 12 postulates that the adopted cbi'd is deemed to be the child of the adoptive father 
lor u// purposes and fl// the ties of the child in the natural family shall be deemed to be 
severed and replaced by those ol the adoptive family The emphatic repetition of the word 
“all ’ in relation to the “purposes” and “ties” is significant The word “ties” is a very wide 
and comprehensive word and would include all types of bonds, social, religious, cultural or 
any other that bound the adoptee in the natural family In view of this the adoptee is to be 
treated from the date of the adoption as if he were born in the adoptive family for all practi. 
cal purposes Therefore on adoption as in the case of a birth, the adoptee acquires the caste of 
his adoptive parents without anything more to be done by him or others The adoptee does 
not require the sanction of the adoptive community for treating him as a member thereof 
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A scheduled caste certificate granted to the adoptee accepting the adoption as the basis u 
proper and cannot be cancelled without giving an opportunity to the adoptee to prove that the 
adoption was valid 

Nalavada V Ananda, A I. R. 1981 Bom 109 — Section 12 consists of two parts The 
second part specifically deals with the ties forged and snapped on adoption and their effect on 
the rights in the property acquired during the subsistence of such ties Both the parts of sec- 
tion 12 are aimed at abolishing the much maligne- doctrine of ‘relation back’ by reference to 
Its retrospective effect on the rights in the property Though, both the parts make adoption 
effective from the date of adoption raising fictions to that effect, mechanism resorted to, to 
achieve the same objective, is different in the one from the other The fiction raised in the 
first part is to be effective ‘for all purposes’ from the date of adoption This prevents the 
adoption in the joint family from having any retrospective effect on Us property Under the 
rule of survivorship, a member gets interest in the property on his birth or adoption The 
section prevents the rule of survivorshin from having any effect betorc the date of adoption 
and prevents the adopted son from reopening the partition effected alter the death of his 
adoptive father and consequently reaching the property in the hands of the divided members 
or their heirs The second part takes notice of the inevitable retrospective effect ot the 
severance and replacement of the ‘ties’ on adoption and consequential divesting ot the adopted 
son and others of the properties inherited as the nearest available heir during the subsistance 
ot the pre-adoption ties, consistent with the fiction of his being born in the adoptive family 
While devolution of the property on the member of the joint family entering therein by birth 
or adoption, under the rule of survivorship becomes effective only on partition the succession 
to the same under rule of inheritance by the nearest available heir becomes eflective imme- 
diately on the death of the holder, when sucoesjion opens Second part however, makes such 
divesting ineffective firstly by eliminating all pervasive’ for all purposes’ fiction of the first 
part from this part, and secondly by making the post-adoption ties effective from the date ol 
adoption , and thirdly, by engrafting an exception to ordinary retrospective effect ot severance 
and replacement of ‘ties’ by enacting clauses (6) and (c) in the proviso and expressly preventing 
the divesting ot the child and other persons of the properties inherited by them as nearest heir 
during the subsistence of the prc-adoption ties Merely making adoption effective from the 
date of adoption could not have had this effect 

Kesharbai v State of Maharashtra, AIR 1981 Bom 115 (F B ) —The adopted child 
is to be deemed to be the child of his or her adoptive father or mother for ' all purposes ’ 
With effect from the date of adoption This declaration is thus conditioned by the tact that its 
operation takes place from the date of the actual adoption and there is no relation back to 
the death of the lather to whom the mother made the adoption Under the traditional Hindu 
Law if the adoptive father has only self-acquired property, the adopted son will not get any 
interest in the property of the father because of the adoption for the same reason that the 
natural son of such a father also had no interest, by virtue of the self-acquired nature of the 
property of his father. The existence o the joint Hindu family property is, therefore, 
qu) no,i for a son to get a right by birth whether he is a natural born son or adopted son 

Ibid No divestiture on adoption Banabai v Wasudeo, AIR 1979 Bom 181 — 
Adoption takes effect only from the date of adoption and docs not relate back to the date ot 
he death of the adoptive father Sec 12 proviso (c) makes it clear that the adopted son short 
of acquiring the right of management and right to property of his adoptive parents acquires 
all other rights and status of natural born son m the family of adoption 
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Sec 13 Scope Banabai i’ VVasudeo, AIR 1979 Bom. 181 — SeclJon 13 speaks 
only of an agreement by which the power of the father can be exercised in a particular manner 
It the property had already vested the right or power is not touched by the adoption and can 
only be subjected to such terms as an agreement can impose 

Wheie an adoption deed executed by a widow in 1959 (her husband having died in 1958) 
stated that the adopted son had all the rights of a natural son, that he should reside with the 
widow and look after her in her old age and that he had acquired the same ownership rights 
like a natural son over all her movable and immovable properties, the recitals did not spell out 
an ante-adoption agreement, they merely recited the position which upon adoption the adoptee 
acquired with reference to the adoptive family, that the adopted son would acquire the rights 
of a natural born son only from the date of adoption, that this was not inconsistent with the 
widow not divesting herself of her rights, that the transfer of her rights could only be bv i 
registered deed of conseyance and not by the adoption deed 

Sec 16 Presumption as to registered documents relating to adoption Colak Chandra 
Rath V Krutibas Rath, A I. R 1979 Orissa 205 —The rule of presumption in section 16 is 
that where there is a duly registered document in support of adoption the Court shall presume 
that the adoption was m accordance with the provisions of the Act unless and until it is dis- 
proved Consequently the propoundcr of the adoption need not prove the same as in the 
ordinaiy way where there is no document satisfying the requirements of section 16 

Indratsati 1 ’ Jagmal, 81 Punj L R 505 —In view of section 30, section 16 cannot be 
resorted to and the onus of proof of adoption made before the coming into force of the Act 
lies on the person alleging the adoption though there was a recital of the adoption m a deed 
executed in 1962 

Set 18 Scope of the section Shanti Saroop v Usba Desi, 1979 K L J 149 — 
The mere fact that the Act docs not contain any provision lor the grant of any interim relief 
during the pendency of proceedings under sections 18 and 20 cannot take away the inherent 
powers of the Court under section 151, Civil Procedure Code It is within the inherent 
jurisdiction of the Court to make an order which tends to promote the ends of justice and m 
the absence of a specific provision in a given statute for interim relief, resort to section 151 
Civil Procedure Code, is pemissible for award of such relief 

Sec 22 Scope of the section Appala Laksbmi Narasamba v Sundaramma, (1981) 1 
An W R 71(1' B ) —Sections 21 and 22 are prospective in operation and the right to main- 
tenance out of the estate of a deceased Hindu vested on his death before the commencement ol 
the Act under the Hindu law m force at the time ot his death is not destroyed or affected in 
any manner whatsoever 

Section 22 (I) states that the heirs of a deceased Hindu arc bound to maintain the depen- 
dants ot the deceased out ol the estate inherited by them from the deceased The word 
'heirs' includes donees and devisees and that is the view taken by several High Courts Who- 
ever gets the estate of the deceased or a part ol it must in proportion get along with it a 
corresponding obligation or burden of maintaining the dependants of the deceased. 

Jag Mohan V. Jiana, 1979 A W C 695 -The widow ol a deceased son cannot be a 
dependant of her husband's brothers who aic only liable to maintain her as the heir of their 
lather to the extent ot the estate inherited by them from him She is only a dependant of her 
f i!hcr-in-Kiw 
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(j27 Creation of impartible estates - An irapTitible e'^tT'c mitrhr ha”( hri ri f ri’ it. d 
b> qrnU, bv custom or by f imiK irt mgemtrit It is how<\rr, i sseritialiy cr' ituri (-1 

cnstoni • The power to cn 'U in im|)“^iiblr <stat< b\ i prant is the prirog ii\f t' c 
SovLiugn and a Hihj' ct has no iiicb power* As rcgirds custom creating imp rtibilits, it 
must be ancr nt and mviiiible md must '>< e-.t ildisln d to I < so bs dear at d u' mibi ' ( u 
cMdeiui'^ \n iinpiitibk tstui migl t also h iv( Ifd us origin m a fiiiiK iir iigt m ut 
followed uji in practicf fot mauv generations whercbv it w is tgreed tl it tl t f mil. p opi it' 

should be Held by i single ptron at i time hit. certain or. er of sm ct sun tin o ii 

mernlii r. being i nt itled onK o > mamtenaiict ^ 1 he onus of proving th<U nitstiti isunpir 

lible i5 ip > 1 the [) tsori j>le'adiiig ’ 

628 IfUpartible estate whether can be joint family property -The ueie f tt 
that a lips inijaaitibh do( s not mike itth< sepiratc or th< spif.acquircd propiitc cf t'c 
holdci It may be hissepariti i>ropcii\*or it mav be th( pronert\ of a joint undisidt d finii’y 
of whuh he’ IS a member ’ II it it is thi Utter, suecession to it will be iegulit<el according 
to till rule of Survivorship, although aicordiri' to ihi custom of impartibi ii\ tic pei«on 

designated \ill hold the raj witfiout the others sharing it * Impartibilitx is tsscntialK i 

' f 1 C I T V Swarafna Prasad, I L R (1970) A 1’ 19/ 

(2) Rajendra ^ R, ,,huhans, ^0 A 470 45 I A 134 20 Bom LR 1075 23 C \V N 101 9LW 570 
1918 M W ^ 831 1918PC 25, An estau can ilso be made impartible by statute as has In cn doiv in Madras 
See Madras Impartible Estates Act nf 1904 

(3) Martand Rap v Madhav Rao, 55 G 403 55 I A 45 jO Bom L R 25 1 54 M L J 397 27 L \V 350 
32 CWN 621 1928 MWN 942 1»28 PC 10 

(4) hao Ki^horev Mst Gahcnaba,, bi I C 630 12 L VV 730 7 A1 J 1077 22 Bom I R SO’’ 24 C \V N 

601 37 M L ) 507 37 M LJ 562 1920 M W N 82 1919 P C 100 

(5) Merangi Zamiiwar v Satrucharla Ramabhadra Razu, 14 M 237 18 I A 45, Sapu.ao v Krishtappa 37 

Bom L R 599 1935 B 380, Maa-al Singh v Ml Stdhan, 68 M L J 448 (PC ), Martand Rao v Madhao Rao snpr 

(6) Periosamt v Penasami 1 M 312 6 I A 61 

(7) Dooroa Persad v Doorga Konwart, 4 C 190 5 I A 149 

(8) Baijnath Prasad V Tej Bah, 43 A 228 48 I.A 195 19 A L J 317 23 Bom IR 654 25 C W N 
564 40 MLJ 387 1921 MWN 300 2 PLT 257 1921 PC 62 
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creatuie ol i Mbtoin In thi c.is» of ordm irv jomt f nnily piop* ri y> tin rrii mb' rs of iIk family 
have (i) the iii'lit of ]> u tttion, fn) ilu in^lit to r< strain ali< nations bv ihc hi ad of i h' family 
e\c< pt for mee'siiy, (in) lh< light of iminienini' aiul (iv) tin iighi of survivoi slop The 
hrstofth. M ii<::his cuinot exist in tin c isi of in iinpaitihh < si iti , lloiigh annsiial, from 
thi V IV nit le o/ thi < si lit I lie si , oiul is in< oinp itibli witliihi i uslom of itnj > iri ibihly 
IS I ml down m '^artaj Kuan v Dtoraj Kuun" mil m VuiKaln Sutyn v Cnur! oj Wards'-" ind so 
also lilt tun 1 as hi Id m Ra)a of Pitta jmr v Hama Rao" 1 In jumoi m< mix rs of i join' fnmlv 
in tlu t isi I'l in inuK nt nu.miiblt tstaU took no right toprop'it\ b\ binh 'tidhiM o right 
to pu linn Till jimioi mtmlKislinl ni ii'-,l't to mitiibit ihi nations iiv tin !i nl of tlx 
f imiK cithei of luiessiiN oi othcmis' 1 lijs was s,ibj<ct to Siition f of (he NI ulras 
ImDHtihlc 1 st lies \ei m tin ■ m of i st ilts govirned by ih< At t 1 hi nghl of tb< 

junior mcmlnrs o' llie fimilv foi iiiamtcn inei w is govimid by lustom and was not due to 
an\ joint nglit or mtinst m tli ,>iopirry '' 1 Iio mconu of 1 1 if impartibli estate was the 

individual income ol ilu Iioldnof the • slit, ml was not the income of th< joint familv ** 
TothisiMiiit the gincrd law oflln Mitakshara has bet n snpcrsided by custom, and the 
impartible ( st iti , though anresti i| is ilitlxtl wiihthe incid< ids of self-acqiiir' d and separatt 
pioperts t” The onh \ist gi of tin incidents of joint f.amih propi rty which still stuck to the 
nnpai tible tst it( was the light of sui Mvorshii> whicl was not inconsistent with the custom of 
impartih'litv Ills right, th' refou , t enaami d and this was what was held m Baijnalh Penhad 

\ Tej Ral’' '* lo 'Iik extent tlx estate st'll retains I's characti t of jomt familv property, and 
itsdivohuion IS go\cined by the gene’’al M t ikshara law is ippiicabh to such property, 
"though till othir rights which a coparcener icquircs bv biith in joint famiK property no longer 
\ist,the birth-r'ght of tlie si i nor member to take b\ snivisor'lnp still remains^® Nor is this 
light, a mere <pes ntcresuonis snail ir to th^t of a re. ver'ioner succeeding on tin death of a Hindu 
Widow to her hush md’s estate It is a light which d capible of being lenounced and siiiren- 
dercd*« 

9| 15 I \ 51 10 A 272 

(lOj 26 lA 83 2'’ M. 383 3 OWN 415 9MLJ (Supp ) I I Bom L R 277 

Ml) 45 lA 148 fl M 778 I6ALJ 833 26 Bom L R 1056 23 C VV N 173 35 MLJ 392 1918 

M VV N 922 1918 PC 81 That the nght to maintenance is, however, not inconsistent with the incident of 

impartibility has bi eri observed in the later case ol Colltdor oJ Gorakhpur v Ram Sundar, 46 A 488 hi I A 286 

andh is been 'Xpresjly decided bv the Madras High Court in Maharojofa of Venkatagin v Rajeswara, 49 L W 717 

But See S 631 

(1 2) Kumara Krishna v Kumara Krishna, 1970 S C 1795, CIT \ Siiarama Prasad, 1970 AP 197 

(13) Ibid 

(14) Ibid 

(15) Ibid 

(16) Ibid 

(17) Ibid 

(18) 48 I A 191 43 A 22H 19 A LJ. 317 23 Bom L,R 654 25 C W.N. 564 40 MLJ 387 1921 

M WN 300 2 PLT 357 1921 P,C 62, also JCr.rfcmixva Raa v R^jah of Pitnpur. 57 M 1 60 I A 336 65 
‘ILJ 479 1932 PC 202, 1933 ALJ 1039 | 933 MWN 1191 38 L W 409 38 C W N 1 35 Bom L.R 

5076 15 PLT 1 

119) Kumara Krtsima m Sarvagtia Kumara Krishna, twpT^, CI.T v. Sivorama Prasad, supra. 

(20) Shii, Prasad Smgkv Ram Prayag Kumari Debt, 3S h W 266 59 C. 1309 59 1 A. 331 1932 PC 216 
34 Bum L.R 1567 36 C WN 1046 1932 M.W.N 9?3; 63 M LJ. 196 1932 A.L.J 919 Chuiutt Lai n Jot Gapal 
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629 Barden of proof of Impartlbility. — ^The following propositions of law were laid 
down by the Privy Council as well settled m Mortand Rao v Malhar Rao,*'^ regarding proof of 
impartlbility 

“(a) When there is a dispute with respect to an estate being impartible or otherwise^ 
the onus lies on the party who alleges the existence of a custom different from the ordmary 
law of inheritance, according to which custom the estate is to be held by a single member, 
and as such not liable to paitition In order to establish that am estate is impartible, 
it must be proved that it is from its natairc impartible and descendible to a single person, 
or that It IS impartible and dcs'cndiblc by virtue of a special custom 

(A) Any such Special Custom modifying the ordinary law of succession must be ancient 
and invai lable and mu't be e'.iabhshcd to be so bv clear and unambiguous evidence To 
use the words of Lord Justice James in the case of Umnthnath Chowdhury v Gowdemath Chowdhufy** 
the custom must be proven by something like what we should call m this country immemorial 
usage It is a thing which cannot be predicated >>1 a simple and single estate, the title to which 
dates fiom compaiatnely a *hort period of time back 

(e) Tf an impartible estate existed as such from before the advent of the British Rule any 
settlement or regrant thereof by the British Government must, m the absence of evidence 
of the contrary, and unless inconsistent with the express terms of the new settlement, be pre- 
sumed to continue the estate with its previous incident' of impartibihty and succession by 
special custom. 

Though It IS possible that a divisible estate may remain undivided for a long time** the 
circumstance that a zarnmdari bad been held entire for a very long period would seem to indicate 
that the ordinary rules of succession haj not been applied to it and gives great countenance to 
the supposition that a custom of indivisibility existed in respect of the estate •• Impartibihty 
being essentially a creature of custom, in modern times it is not open to the members of an 
ordinary Hindu joint family to establish themselves as a joint family with an impartible estate 
descending according to the rule of primogeniture, with rights of maintenance and other pnvu 
leges to the junior members** When impartible estate is acquired by the Government after 
giving compensation to the holder the compensation attracts the mcident of impartibiliiy 
Range Rao v Stale oj Madras,*’’ Gopatakrishna v Sarvagna** 

17 Lab 378 1936 L 55,Sellapp<i y Supan, ILR (1937) M 906 1937 M 496 45 L W 340 (i937) 1 M.L.J. 
422 1937 M WJN. 125 

(21) 55 C 403 55 I A 45 30 Bom LR 251 54MLJ 397. 27 L.W 350 32 CWN 621 1928 

M.W.N 942 1928 P C. 10 

(22) 13 M I A 542 

(23) See abo Ram JVundun Smgh v Jaida Kaer, 29 C 828 29 I A. 178 4 Bom. L.R 664 7 C W.N 57 
(PC) , See viso Marwmha Appa Rao v Naroyya, 2 M. 128- 7 I A 3'ij Hargoemd v OdUctot of Etiah, I L R (1937} 
A. 292 1937 A.LJ. 610 1937 A 377 

(24) Thakvr Dumao y Thakur Dan. I IJi 1, Thakm PiiWi Pal y. Thakur Jat Pal. 19 A. 1 23 I A 147 

(25) Raja Ditdar Hossevi v Rant Z>^h>or, 2 MIA 441, Thakur ■Nutta Pal v Tkakur Jat Pal, tupra. 

(26) Palaot Ammaly MuthuLenkatachala, A& M 25^ 52 I A 83 48 M L J 83 6 P L T 133 21 L W 

439 1925 M.W.N 330 27 Bom L R. 735 21 A L.J. 746 29 C WJ4. 846. 1925 P.C. 49 

(27) 1953 M 183. 

(28) 1955 Andh. 204, 
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630 An impartible estate when separata property of its holder — “When an 
impartible zamindari lias been acquired by the last holder or his branch as a seIf-acquisition> 
the other nndiyidcd members of his family take no interest in it and it descends as the separate 
property of the acquirer That was what happened in Katama Nachiar v Roja oj Shiyagangat ** 
On the otiv r liand, it is also well settled that as regards an impartible estnte vhirb was or 
ha 1 to b' coisidered joint family projjcrty, a member of the joint family might become 
sepaiate with n gird to it 'o as to lo«c his right to succeed to it by survivorship That is wha* 
happened i ^Ptnaiami v Penasamt*’* where a member of the jemt family, believing himself to be 
next m successii-n to the larger Zammdari of Shivaganga , joined in a settlement under which he 
was held to have i enounced all claims to the lesser Zammdari Or, again, an impartible 

Zainmd n might bv cons< nt be 'cttled on a particular bnnch of the familv as their separate 

pniperts asm Ronganayakomma v Ratm^tya"*^ Besides, vvhen the holder of an ancestral 
imt artiblt estate gives it absohitcK to his \ounger son, the son takes it as his separate pro- 
p"r y as icgards liis btotbeis so thit rn t*ic death of th< c'oi ee without Iiavmgmde issue, 
his Widow suc«'<ids to the cstati to the exclusion of his broth<is But if the donee happens 
to be his riil\ son who m anv 'sent wdl get the estai< by mhentanre even if the. father 

hid left lo will, ih( chancier ol the (stale as an aniestral in, partible estate s nottalen 

iway See section 632 But where an incstral impartilile^ estate is purchased bv the 
Crovernment for ai rears of revenue, but is suhsequen'iy restored bv the Covernment to the ( wnei 
of the estate theestitc reverts to it^oiiginal status as a joint am stral estate, impres'.cd with 
II the incidents oi such an estate 

631 Incidents of impartible Estate also under section 628 

(1) Primogeniture — It descends to a single heir and is held by only one personal a 
time, primogcnituic being the rule of succession 

(2) Alienation — As a general rule, tlie impartible estate is avalieablc bv will as well as 
inter otoor But this general rule may be displaced bv pro )f of a custom or a statutory enact- 
inent, asm the Madras Presidency, to the contraiy The onus of ostabluhmg this custom 
rests on the person who allegi s it and such custom is not established by mere pi oof of the 
absence of alienations in the past 

(2c) 9 MI A 

(3C) 1 M 312 j I A 61 

(31) 5CLK 439, Kaimammal V 4nnadaru, 5\ M 189 55 I A 114 1928 P C 63 ^54 MLJ 504 26 

LW 497 1929 MWN 252 30 Horn L R 802 9PLT 347 26 A L J 642 32 G W N 983 this question 
cons dered in Chinnathoyi v Kulasekara, 59 L W 115 

(32 1 Utagalum Ptruma! y StM)alakshm,,44'Lyi \n 71MLJ 1 1936 M 721 Affirmed by the Privy 
Council in 42LW 621 43 C W N 594 66 I A 134 I L.R (1939) M 443 1939 MWN 576 51 Bom L.R 

718 (1939) I MLJ. 812 1939 PC 95 

(33; Hargovindv CoHktor oj Euah, IhK (1937) A 292 1937 A 377 See ntio Chattar \ Rosha„, 1946 
Nag 277 

(34) Ramatakshmi v Stuananiha, I A Supp 1 

(35) Pratnp Chandra V Riya Jagadtsh Chandra, C 955 54 I A. 289 53 M L-J 30 25 A.LJ 628 29 Boin 
LR 1136 31 CWN 943 1927 M W N 5i3 8PLT 623 27 LW 119, 1927 PC \59. Uda,a Adttya v Jadub 

Lat, S C 199 8 I A 248, Ka<t Prosanna v Jvagendra, 44 C W N 873, Shtam Pratab v Bmsni, 1940 A. 353 , 
Bhtmsmgh V Gangaram, I LJl. (1941) Nag 632 1940 Nag 278. Chattmr v. Rosban, 1946 Nag 277 
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Note— I n Snrln} Kunn v Dcjf.y ICuarit*, on mpril from All ili ili ul, lli« <innti|Oii w m at lo ili<- validity of a 
gift lltttr Iteos Ot pan of an imp irtiMr csl ■(< madr l.y llic owner for the tune lieing in favour of hif younger wife* 
The Privy Council held fhvi the Rifl in <)neilion w II valid on llie ground Ih it ih. titl< lo prevent alienation 
celts upon the prr'enl lo-ownei hip of the person who wishis lo iciainii, md tint in the cue of an impartible 
estate such present lo-onnership dois not cxi^t im'iniih ai it is so lonnicied wiili the riRhl lo partition thit 
where that right docs not exist pri sent t o*owni rshi]! (alls with ii T hA i asc wi*» dcculcd in 1888. I he next 
case wis the Pitlnpur ense, Kiita/n Sinn v Court oj min's, n dr, idefl m th< year 1(199, wlien the queilion wag 
whether the Raj was alienihle hv will I hi judgmml of the Hoard decided I wo points (1) that the Sartaj 
Kauri’s raset’ coined by nialoi;\ ihi tav of -iliena'ion bv mil, and (2) th it thi 1 iw laid down thereby applied 
in Madras and w^a not confined to the North-West Provnus in wluch the ca'c aioi' The Boird, thercfoie, 
not only followed tli«ir privioiis doision, hm extended it so is lo imke it apply to ilicnations by mil as well as 
to alienations inter mves s’ 

Matnievarue — Tlie junior m< mbors of 1 hr fimiK m not eiititird to maintcnarcc from 
an impTrtiblc estate unkss su<h a nghi is cstablisl rd t itlicr by custom or relationship or m 
anv otlierway Fven when there is a eustom tinder t'hich a junior mernbt r is entitled to 
claim nnintenance from the holtli r of the estate, the nghl is aptrsoiial one and hence not 
capable of being attached or alienaitd The question whetbei the mere fact that a person 
happens to be a member of tilt jomt family to which m ancestral impirtiblc estate belongs 
entitled him apart frointustom to claim niaititcnmcc oii' of that cstat‘ from its holder, has 
now been answ'Cied m the negativi by ilie Pii\i Council In ChandrakMv*rb<i v Randhir Singh*^ 
it is held that a successor to an mipartibli isi uc tl nngh takes by right of primogeniture 
m respect of an anc' sti i' C't tt s' ^s undci a h gal obligation to n amtam the widow of the 
last liolder ofthat estate irnspoL’ist ofthr question w'hithor the Utter had left his separate 
property to his widow is ] eir 

Note — The Oght of sons <f the presmt and previous holders t'« mainteninct in anccsiral impartible 
os'sie has been so often reiognncd that ii would not be necessary to provi a custom in (\ery case*’ Sons include 
iHegitinntc sons of e\( Insisely kept oncubine of a previous holder from whom tlie presmt bolder bashnhented 
'he estai *» But then is no mvariabl, or certain lustoin tl at ans IjcIow tbi first generation from such holders 

(3 ) 10 A 272 1j I A 61 

(37) 22 M 383 26 I A 83 3 CWN 415 9 M L J (Su|>p ) 1 1 Bom LR 277 

(38) See foot note 3(, 

(39) Pratap Chandra Deo y Jai;ad,sh Chanrm, 5* C 955 54 I A 289 53 M L J 30i25 ALJ 628 29 Bom 
LR 1136 31 CWN 943 1927 MWN 5l3 8 PLT 623 27 L W 119 I927 PC \59, Shtb Prasad Stngk y 
Rant Payog Kumori, 59 C 1399 36 L W 266 59 I A 331 1332 P C 20". 36 C W N 1046 34 Bom L R. l567 
1932 ALJ 919 63 MLJ 196 1932 MWN. 923 

(40) Jbid Rama Rao v Raja of Pttapur, 41 M 778 45 I A 14h 16 A L J 833 20 Bom L R 1056 23 
CWN 173 35 MLJ 392 1918 MWN 922 1918 PC dl , Maharaj Kumar of Vizianagaram, In xe, ^ A 1009 
1034 A L.J 1237 1934 A 818 This position ii howevci, open to question in view of the PC deemon in 
Collictor oJ Gorakhpur v Ram Sandar, 56 A 488 : 61 I A 286, Buts e Kumara Krishna v Sarvngiin Kumara Krishna, 
1970 S.C 1795, CoiB/msjiontf of Income-tax v Sivarama Prasad, 1970 A P 197. 

(41) Rnmechandra v Sukhdeo, 1935 Nag 133 

(42) (1965) Guj 270 

(43) Rama Rao v Raja of Pttapur, supra, Maharaj Kumar of Vtziauagaram, In re, supra, Commtsstontr n) Ineomr- 
tav V ^ammdaro/CArmurfu. 40LW 487 57 M 1023 67 M.LJ 306: 1934 M 608 19 WN 770, Ramckandra 

V Sekharam, 2 B 346, Vimmat v. Ganpat, 12 Bom. H C 94 
(44) Thongaveln v Court of Wards, 59 L W 430 
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can claim maintenance a* ol right.« Nor ii thu right to maintenance claimable by an adult lOn in respect of 
the estate, if the estate is not an ancestral one, because the right to maintehare which the son gf the 
holder of an impartible e-‘ite possesses is only an incident attaching to its character a* joint family property** 
The nght of the junior members of a family to be maintained out of the impartible estate which is family property 
IS claimable only by custom, and thdr illegitimate sons not being sons or brothers of any holder of an 
ancestral impartible estate, they cannot claim the right except under a custom u 

(4) Improvements —\rr\mov&h\e properties m the nature of improvemrn^s on the estate 
form part of the estate and go along with it to the person who is entitled to the estate 

(5) Accretions . — Where the sclf-acquisitions of the holder of an ancestral impartible estate 
Consist of both movable and immovable properties, his power to make them accretions to the 
estate is confined only to his immovable j roperties and does not extend to the movables or 
the income of the estate If he desires to incorporate his self-acquired immovable properties 
with the impartible estate, he can do so by declaring his intention to incorporate them with 
the impartible estate The crucial test in all such cases is intention, and where there is such 
incorporation, even immovable properties so incorporated are inheritable by the rule of pri- 
mogeniture which applies to the mam estate ** But no presumption as to an intention to 
incorporate can be drawn from the blending of the income of the self acquired procerty with 
the income of the impartible estate as m the case of ordinary joint familv estate ard e\en in 
the case of imrnovablc properties acquired by the holder of an impartible estate out of the 
income of the estate the rule is (hat in the absence of proof of intention to incorporate that 
acquisition with the mam estate, 'uch acquisition follows the ordmars rule of succc'Sion and 
not the rule of primogeniture.*® But if the new acquisition is made out o< the funds of the 
estate as distinguished from the income of the estate, such acquisition vsould pnma facie, be 
an accretion to the estate ard not the separate property of the holder of the estate *t In Raja 
oj VKtanagaram v Vishweshwar,^^ the law is summarised as follows “(1) when a claim is made 

(45) T/iangaielv v Court of Wards, 59 L W 430, Maharajah of Jtypore v Vtkrama Deo, 10 L.W 436 52 

IC 433 17 A.LJ 1011. 21 Bom L,R <)30 24CWN 226 37 M L.J 188 1919 M W N 824. 

(46) Subbajyav Marudappa, 44 M LVf 433 1936 M 828 71 MLJ 568 1936 M W N 1034 

(47) Kttmara Knsknanv fiajescuara. J L h (1942) M 419 65 I A 181 55 L W 65 1942 MWN 157 
46C.WN 537 1942 ALJ 194 44 Bom. LR 551 (1942) 1 MLJ 132 1942 PC 3 . See zUo Ccmmissioner of 
Ineome-tax v Krishna K,shart, 54 L W 635 (1942) 2 M L J 972. 

(48) Shib Prasad Singh \ Ram Prayag Kuman, 39 C 1399 36 LW 266 59 I A 33 1 1932 PC 216 3& 

C.WN 1046 34 Bom LR. 1567 1932 ALJ 919 63 MLJ 196 1932 MWN 9Z3 , Someshwan y Maheshwart, 
63 I A 441 16 Pat 1, Batasubramanya v Subbe^, 65 I A. 93 69 MLJ 632, Hargmmd n ColUctor of Etah, 1937 

A 377 ILR (1937) A 292 1937 AL.J 610 

(49) Ibid —Jagadamba V Raratn Singh, 50 LA 1 18 LW 555, 2 P 319 44 M L J 593 4 P L T 319 
25 Bom LR 676 1923 MWN 460 28 aWN 98 1923 PC. 59, Kalyant v Borrea, 49 C W N 810 (Movable 
property does not form an accretion to an ancestral impartible estate), Mahmdera Stngji v tswar Smgjt, 1952 B 
243j Thakur Han Singh v Conwassmtr of Incmne-tax, 1968 Raj 5, Jogider Strgh v Balbhaddar 1918 All 334 

(50) Bai Kesarbai v Shwangji, 56 B. 619 34 Bom L R 1332- 1932 B. 654, Somoshuxen v. Mahaswmi, 10 
P 630 1931 P 4,261 Hargauiad v, CalUftor of Etok, supra Shiam Pratab v Baum, 1940 A. 353. Ji, v. 
.BAgcimKi, 1956 Pat. 457, Reya of Vtisanagarmm y. V,skweswar, 1955 M. 219. 

(51) ZAmmdar of Saltor v. VimUsksImi, 1940 M.W,N. 105 . 8940 M. 814. 

(52) 1955 Mad. 219 67 LW. 388. 
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to a certain pi open y on the ground that it part of ancestral impartible estate, it roust 
be pioved on the evidence adduced m the ease .that it was made part of that (state. There 
IS no initial presumption one wa^ or the other (2) The intention of the acquirer to incor- 
porate his acquisitions with the estate mav be Cither express or impli( d from his conduct or 
sun minding circumstances (i) The intention can on’y b( manifested bv th( folder of the 
estate and not by the guardian or manager of the property for rxamplc by the Court of Wards, 
on his behalf See Kamayya Naybkar v Vtralak'/mu (4) No presumption of any intention to 
incorporate can be diawnfiomtlt Iilei ding of tl < inermcofihc m If-acquircd property with 
the income of the estate for, the inconie c-f the impaitibh esiau is the holdf r’s absolute pro- 
perty This principle laid down in the earlier decisions of the Privv Council was reaffirmed 
in Sfiiba Praad's east ** (5) If the acquisition is made out of tlic estate, pnma Jacie it would 

be tin' propel t\ of the Zamindari, but if the acquisition is made out of the income of the 
ZTinindaii P would /irima ycci« Lc the scpai ate pro; erty ol tlic Zarnmdari unlrs^ by express 
declaration and bvacts and circumstances and I y nccfssarv implication the intention to incor- 
porate ^ha said piopeitv in the Zamii dan is made manifest (6) Where the properties acquired 
were impaitible zamm properties to start with, and the subsequen acquisitions onlv resulted 
m the enlargement of the zamin rights m them, the picsumpiionin the absence of proof tht 
the new lights acquired were kept separate, is that tics passed as part of the Zarnmdari 
Tl is was reaffirmed m the Stvagtri's case 

(6) Debts — The successor to an impartible estate is bound to pav the debts of the Iasi 
holder both secured and unsecured ** The High Courts cf Calcutta’’*’ and Allahabad,** how* 
ever, lake the view that m the ca<c of ancestnl impartib'e estate, owing to tic applicability 
of the rule of survivorship m matters of sucecs' on, the successor is not bound to discharge 
the obligations of liis predecessor unless the latter happens to be tie forn cr‘s father**® 'o as 
to place the successor under the pious duty to discharge them or the obligations ihemselves 
could be justified cither on the ground of benefit or ncce'sitv of the estate*® 

7 Income. — The mcomc from the estate is received by the 1 older on his own account 
and not as tie Karta of the joint farniK and is absolutely his, contiasted with the income 
received by the manager of ajoint family for and on behalf of the famdv 

632 Ancestral impartible estate when ceases to be joint.— In an ancestral, 
impartible estate, though the other rights which a coparcener acquires by birth in joint family 

(53) 1940 Mad 814 

(54) 39 I. A. 331 

(55) 44 Mad. 1. 

(56) Raja oj Kalahash v Achigadu, 30 M. 454- 17 M L J 367, Zommdar oj Karottnagar y Trustee ej Ttni- 
matai, 32 M 429 19MLJ 401 2IC But sec Jdachtappa v, ChtunV/asceami, 29 M 453 16 MLj. 339 

(57) Cur Ptrshad v Dhont M, 38 C 182 • 7 I C 606 15 C.W N. 49 

(58) Inder Sen y. Harpal, 34 A 79; 12 I G 915. 1 A L. J. 1251 

(59) MutteXMm v. Sangli, 6 M. 1 9 I A 128. 

(60) See ajio MeOtappa v Cksnneuam, supra; Afuttaysan y Sungh, supra Under S. 4 of the 
Impartible Estotes Act, 1904, the powers of the proprietor of an iinpartible estate are restricted to those of a 
manager of i joint family. 

(61) Cemmssiener «f hueme-tax v. Knshf KxMe, 54 I,W 635. (1942) 2 M L.J. Vn,Cmmsmim ^tneme- 
•*v. Cyan, ?4 Pat. 159 1945 Pat. 205. 

44A 
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property do not exist, the birth-nght of the senior member to take by survivorthip still remains. 
It IS not a mere iPts sucttssionu but a contingent right of property which is capable of being 
renounced and surrendered or otherwise parted with “It follows that in order to establish 
that a family goveincd by the Mitakshara in which there is an ancestral impartible estate has 
ceased to be joint, it is ncc^-SSTry to prove an intention, express or implied, on the part of the 
jiinio members of the familv to renounce their right ofsuece.sion to the estate It is not sufficient 
to show a separation m rclv in fool in 1 wirship ”*• Since by separation the person separating 
forfeits his chance of inhcntn" the whole of the impartible estate by survivorship, it requires 
strong evidence to establish such reparation •* The fart that the members of the joint family or 
of any branch of the family have exercised their right of partition over their partible prf p^rty 
cannot divest them of then ngh' of succession to the impartible estate over which they 1 ave no 
right of ]iartition nor can the holder of an impirtible Zamindari by giving a registered notice 
to the urn lor members of his intention to become divided in status as regards all the partible 
and impartible properties, put .in end to the rights of junior members over the Zammda’i 
Such a notice cm affect the status only as regards pirtiblc propertv *• What hast' be 
found m a case of I'lcged conversion of an ancestral estate belong ng to a joirt family into the 
separate piop'rtv of the holder I^ the int< otion on the part of ‘he members of the fimih Oihcr 
than the holler of the estate losiiirenJcr or renounce their interest in the impartible estate 
for the purpose of succession Chinnathqyi v Kulas'kara,*'' Gangadhar v Dtndayal,'^^ Kitendra v 
Bag’vati,** S‘‘nthathikalt Pandatav Varagmi But nhen i holder of ananecstrd impart ble 
estate, in the exercise of his absolute right of alienation gives the estate to his junior son tliat 
son takes the estate as hu oun sep.arate properly as against his brother, so that on the death 
of that son without male issue, the successor to the estat i i sb . tertain''d on the footing 


StHappa V Suppan, LL R (193?) M 906 ( M37j \i 496 45 M L W 340 (1937) 1 MLJ 422 

1937 MWN \Lj 

(63) Collector oj Gorakhpur V Ram StmJar Mai 40 L W 217 61 I A 286 56 V 468 38 CWN 1101 

36 B 0111 L.R 867 1934 A LJ 779 67 MLJ 274 1934 M W N 751 15 P L T 531 1934 PC 157 (fc), 

Prasad Singh V Ram PrajiOg Kuman, i9 C 1399 36 L W 266 59 I A 331 1932 PC 216 34 Bom L r’ 

1567 iq32ALj9l9 13PL.T 659 1932 MWN 923 36 C W N 1046 63 M L J \o6,Kunammal v Anr,ada- 

nana Jadaya Gounder, 55 1 A 1 14 54 M Lj 504 27 L W 497 1923 M W N 252 30 Bom L R 802 9 PLT 

347 26 A L.J 642 32 GW N 983 51 M 189 1928 F C 68, Chowdury Chwtamnn Singh v. Mxlakha Runwart, 2 
I A 263 1 C 153 and Chum ^nl v Jaya Gopal, 17 Lah 378 1936 Lab 55, Bhmiya Ramanuj Pratap Deo v Lalu, 
1968 Pat 463 

(64' Collector of Gorakhpur w Ra-n Sunder Mai, supra, Jagadamha v Lorain Singh, 50 I A 1 18 L W 555 
44 MLJ '03 4 PL T 319 25 BjniLR 676 1923 M W N 460 28 C W N. 98 2 P. 319 1923 P C 59, 
Lmgappa v Kadappa, 4’ Bom L R 832 1940 B 345 I L R (1940j B 721 

(65) Konammol v Annandana, supra, Saheb Gouda v. Barangouda, 1931 B 378 

(66) Amadanav Konammal, 17 LW 107 71 I C 533 1923 M W N 15 1923 M 402; Chtnna than v 

Kulasekara, 1952 S C 29 

(67) 1952 SC 29 

(68) 1954 Orissa 142 

(69) 1956 Pat 457 

(70) 1954 M 5. 
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that he held the estate as Ins scparatt property e'eset neljlde to his own heirs and not as a 
member of the joint familv consisting of himself aiul his brother with the result that his widow 
IS entitled to succeed to the estate in pnfmi ci to Ins broth* i Tlicholdtr of an impartible 
estate whicli is ancestral can transfer it by gift or sah to anybody he likes, he h< a member 
of the family or a stranger If h« transh rs the rstat* to hu widow, on her death the estate 
will devolve on her or her hiishaiid's In its iccording the tnnsftr is an ihsolut* or* or for 
a qualified estate as the case maybe Jttendrav lihoi^wnti See also Senthathtkalai Pi nd\a v 
Varaguna ’* But where the heilih r of an ancestral impartible Raj l< avi s his estate uri' er his 
Will to be taken bv his onlv son (in tins rase a sim adopted by him), h' does not bn al thi line 
of succession hut on the confnry gives tin est 'te to tin Vtty pcison who would succeed hm 
under the rule of hntal piimog* nitvir* , ml hence tin will d<M s not chmge tie chafaettr of 
he estate from that of an ancesiial imp n nble R ij to that of a sep mate property in tin bards 
of the donee In TUi iialuin ra le ‘ 1 1 i settlor liiil <1* libcraitK bioken tl ' line of 

succtssion and settle! the (state on s,,n(h<)dy <mtsid( tliat hm , and that is tin ratio d,cidtndi 
in that case 

SUCClbSlON TO IMPARTIBLl ESTATES 

633 Rule of succession — In the ibscnce of spt cial custom rcgu'atii g the su ci vsion 
to an iinparublt estate, the cusiomara law Kgulating it is to be found in ih< gcniral Hi.u'u 
Law pievnlent in th<‘t part of Inin wlun it is situate with sucl qualifications onK i' I'ow 
fiom the impartible natun ol tic subject.’" Corncqui nth, m apphing this law, the m putibk 
e'tati under the Miiakslnra, though in the sole enjoyment of the holder, is to I e ng^ichd 
for thi purposes of succession as the joint proi crt\ of the holder and his family and as passing 
1)\ survivorship, unless it is sljo" 1 to be tht sipaiate j)iop< it\ of the holder or his branch, in 
which case u is descendible according to the ruUsof the Mitakshara as to separate prcperiy ” 
Then arc under the Mitakshan only two pos ibl< lines of devolution aid the only t^st to 
b* applied IS, was tbcic coinmu' ita or wa^ there separation The mere imjsartibi' ty of 

the est it e IS not suffiCK nl to make the succession to it follow tic course in the case tif ep irate 
estate If there is absolutch nothing to guide the mind to ana other conclusion, an impartible 

(71) Vlatalwn ftrumal v Subbalakshmi, 44 M W N 168 I<)36 M 721 71 MLJ 1, aflSmifd by F C in 
49 L\V 621 43 CWN 594, Shtml'ratapv Bats, a, 1940 A 353 

(72) 1956 Pat 457 

73) 1954 M 5 

1 74) Shyam Pratap v Colle, tor of Etawaft. 1946 PC 103 59 L W 483 

(75) 4t MLW 169 19,6 M 72l 71 MLJ 1 aCBrnicd by P C in 49 L W 621 43 C W N 594 

76 1 Katama A'alc/iiar v Rnja ,.f Shwa^a„ga, 9 MIA 539, Par^ati v C/ia„drnfeil, 31 A 457 36 I A 125 
•ipptoy Subramanta V Stvosubramana, 17 M 316 

77) Knammalv Annadana Jadnya Gounder, b\ M. 189 54 M L J 504 27 L W 497 1928 M \ 252 

30 Bom LR 802 9 P L 1 34’ 26 A L J 642 32 C W N 983 55 I A 114 1920 P.C 68, AnatU \ Shankar, 
CWN 94 46 Bom LR 1 19-.3 A LJ 574 56 L W 749 (1943) 2 MLJ 599 1943 PC 196 ILR 
(1944) B 116 70 I A 232 

(78) BaV’ialh^ Ty Bai,, 43 A 228 48 I A 195 19 A L J 317 23 Bom LR 654 25 CWN 564 40 
MLJ 387 1921 M \V N 3l0 2 PLT 257 1921 PC 62 

(79) Venkayamah v Boochta, 13 M I A 333, Chowdhvry CAintomun Singh v Plowlukho Kunwon, 1 C. 153 2 

A 263, Batjnathv Tej Balt, mptA, Konammal y Aiaiotiana Jaiaya Goynder aupra. 
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estate will descend according to the law of primogeniture. «« and a claimant who will be 
entitled to succeed under the rule of lineal prmiogeniture i» under the ordinary Mitakshara law 
entitled to succeed in preference to one who is nearer m degree**. 

634 Ordinary and lineal primogeniture — ^Primogeniture which means “first born” 
may be either general or lineal If it be the former, nearness in blood is the rule of pn rr nee, 
if It be the latter, nearness m line. If an estate is governed by the rule ot gtntral 
primogeniture, a relation who is nearer in degree though m a junior line will be prcfiritd to 
one who is the eldest member of a senior line who will be the preferential heir ^^under t! c rule 
of lineal primogeniture Ordinarily an impartible estate is governed by lineal primogeniture 
rather than the other rule ** In other words, degree prevails m general primogeniture while 
line prevails in lineal primogeniture *• 

635. Operation of the rule of primogeniture among sona. — ^The pnmogcnituic 
means “first boin” and denotes the preferential right efthe senionnost in age to succeed to the 
estate Thus among sons of the same wife or by different wives, the seniormost in age i' 
entitled to succeed to the estate m preference to his younger brothers though born of wives 
senior to his mother.** But a custom displacing the above rule of succession can be estabbslicd 
whereby a 'on of a wife married earlier excludes a son of a wife subsequently mari led ** If, 
ho^vever, the wives ha\e been taken from different classes, some superior and others inferior, 
it IS the eldest 'on of the seniormost wife of the most superior class that should be picferred 
to a son of a wife belonging to an inferior community** So also as between an adoptfd son 
and an aurasa son, the latter excludes the former m spite of the former’s semonts in 
age, the reason being that the adopted son ts a substitute for the aurasa son and 
by the aurasa*son coming into existence, he excludes the substitute *’ The religious factor 
which gives the preference to the aurasa son as against tl e adopted son, and to the son of the 
wife of a superior class as against that of a wife of an inferior class also accounted for the 
exclusion of an illegitimate son by the legitimate 'on, thoi gh when the latter succeeds to an 
impartible estate, his illegitimate brother, if he remains undivided with him, will be entitled 


(80) Ishn Singh V Baldeo Stng, 10 C 772 II I A 135 

(01) B f it Baksh Singh V Chandrabo'i Swgh. 32 A. 599 37 I A 168 7 ALj li22 12 Bom L R 1015 
’4CWN 1010 1910 MWN 643 20 MLJ 917 7 1C 724 

(82) Ihid, Batjnathv Tej Bah, 43 A 228 48 I A 195 19 A L. J 317 23 Bom L R. 654 25 OWN 

■SH 40 MLJ 387 1921 M.WN 300 2 PLT.257 1921 PC. 62; Kacht Kahyana Rtngappa v Kathi Uva 
Rengappa, 28 M 508 32 I.A 261 2 ALJ 745 7B<Kn.LR 907 10 C W N 95* 15 M.L.J 312, Sa/ubgoitda v 
Basangowda, 33 Boin L R 580 1931 B 378 

(03) Moht^h V S,ffughan,29 C 343 29 I A 62 4 Bom LR 372 6 CWN. 459, Hargovind v Collector 
£/aA, 1937 A 377 ILR (1937) A 792 

(84) Ramalakshmt Sicanantha, 14 M I A 570 I. A Supp \ . Jagadtsh Bahadur v Sheo Pertat, 23 A. 369 28 
I \ 100 5 CWN, 602 11 MLJ 178 3 Boro LR 2Q8 

(85) Sundaraltngajwamt V Ramaswamt, 22 M. 515 26 r A. 55 1 Bom L R' 850 

(86) Ramaswamt v Sundaralingaswami, 17 M 422 

(87) Sahtbiouda v Shtdda„gauda, 41 Bom L.R 333, 1939 B 166 I.L.R (1939) B.314 
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to succeed to him on his death without male issue on the principle of survivorship, •• provided 
the estate \>?as the separate estate of the fatlur ff the estate, on the other hand, was an 
ancestral estate to which their father had succeeded on the rule of primogeniture, ontl'c rlcath 
without male issue of his auiasa son who succeeded the father, the estate would go to the 
undivided collateral relatnnx of the father and not to the illegitimate son. But if m il < case 
of an estate governed by the rule of lint al pfim^gcniturc, the estate is taken on the death rf its 
holder, by a member of a junior bianch, and subsequently the widow of the last holder makes 
an adoption the adopted son as the lepresentativc of the senior branch divests the estate in the 
handsofthe luember of the junior branch who had taken it prior to the adoption *• 


636 Whole blood and half blood In a jomt family impartible estate, nearness of 

blood IS not aground of perference, but only seniority in age, and among brothers, some of 
^vhom are of full blood and others of half blood, the seniormost among them though of thi half 
blood will exclude the rest,®** But if the estate is the separate property of the last holler a 
brother of the (nil blood though voungcr will exclude a brother of the half blood •• 


637 Position of females. — If an impartible estate is the property of a joint undivided 
family the person entitled to succeed will be designated by survivorship and no female can 
succeed so long as there is a male member of the joint family qualified to take the estate ** Thus 
where the holder of such an cstan dies without legitimate male issue, the succession under the 
Mitakshaia should go to a collateral male member of the joint family in preference to the 
widow or daughter of <Ue last holder ** A cus'^om modifying tue law in this respect so as 
to let m the widow or iht. dnughtei of the last liolder as a perferential heir as against the male 
members of the joint family should be strictly proved*® But if the estate was held bs one 
who IS the sole surviving coparcener •• or was his separate property, though he himself was a 
member of the joint fan tly ** on his death without male issue, the estate, m the absence of a 
custom excluding femaUs ** passes to the widow,*’ and failing his widow, to a daughter or 


(88) Jogendra \ Mlj/anand, 18 C 151 17 I A 128, Subramoma v Sioaiubramama, 17 M 316, 4MLJ 152 

(89) Lingappa v Kmdappa, 42 Bom L R 832 1940 B 345 

(90) Ramasuiamx v Smdaralmgaswamx, 17 M 422; Subramtmta v Sipasubramanta, supra. 

(91) Bmjnathv Tej Bah 43 A 228 48 I A 195 19ALJ 317 23 Bom LR 654 25 G W.N. 564 40 
MLJ. 387, 1923 M.W N 300 2 P.LT 257 1921 PC 62. RupSmghy Baxsm.l A 1 11 I. A. 149, Onntemun 
V Mowluhho, 1 C 153 2 IJt 263, Xach, Kahyana v /TaeAi, 28 M. 508 32 I A 261 2 A.L J 845- 7 Bom L.R. 
^7 lOCWN 95 15 M.lt 312 

(92) Chtntamun v J^owlukho, supra 

(93) Ibtd: Bup Stngh V Baiwi, supra, Hannath v Ram Haraym.^ L R. 274 17 WR316 

(94) Amarendra v, Banamah, 10 P. 1 1930 P 147 
(93) Venkata V Venkama. 13M.IA 113 

(96) Ram Nmdun Stngh v Jonh Koer, 29 C 828 : 29 I.A 178; 4 Bom. L R. 664 > 7 C WJi. 37, Ibrahm Alt 
Khai,v Muhammad Ahjon Ullah, 39 I A 85 39 C 71 1 13 I.C. 695 1912 M.W N. 316* l6 C.W N. 625 9 A.L.J. 
390 14 Bom.L.R 270: 22 MLJ 478, Raja Ajat Varma v. Mt Vfjay Krniart, 33 aW.N. 585 (PC), Chatiar r 
Roshan, 1946 N. 278 

(97) Tara K„mn v Chatiubhuj,^ C. 1179 42 I A. 192 13 A L.J. 1034 17BomL.R. i012; 19C.WN 
U19 29M.L.J 371 2 L.W. 843: 1915 MWN 717 19X5 P.G. 30, Katama Hatcharyi. Raja oj Sipotoaga, 9 VLlji 
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daughter*! son following the course of succession which the law prescribes for a scnaratc 
estate •• If a separated holder of an impartible estate dies leaving a widow and an illegjti* 
mate son, the former excludes the tatter in the matter of succession to the estate •• And in 
the absence of such heirs, his estate is taken by thesenjormost member of the seniormost of the 
collateral Imes of equal degree of kinship, even though the taker may be younger t! an the 
representative of a junior branch In a case before the Madras High Court •®* it was 
argued that as it had been hel I by the Privy Council m Vellatappa’s cas4 *®* that an illegitimate 
son by a permanent concubine was a member of the father’s lanuly he must be considered as 
a preferential heir as against the widow of the holder of the estate who was a Sudra, but this 
contention was rejected after elaborate discussion, and the widow wns held entitle lo succeed as 
against the illegitimate son who. however, was held entitled to receive maintenance out of the 
estate which had come to the widow 

638 Succession to a Dayabhaga impanible estate — Smc' an impartible estate 
governed by the Dayabhaga School, partakes of the nature of a separate t'ta'e of its holder 
on his death without male issue, a nearer heir excludes a remoter hnr Hence a brother of 
the full blood, though younger, will exclude a brother of the half blood * ®* If there are n ore 
than one m the same degree of relationship seniority determines the right of succeaeion 


(98) Xaiama Jimtchiarv. R^ja of Stoagmam, 9 M.I A. &39, P^rbati KanwOr v Chnndrafiel, 31 A t57 36 I A 

125 6 ALJ 767 11 Bom L,R 890 13 CWN 1073 I9MLJ 605 4 IG 25. Thckurain Tsta Kuman v 

ChatUfbhuj J^aram A2 C 1179 42 I A 192 13 AX.J 1034; 17 Baa>.l>R 1012 19CWN lli9 29 M.LJ 371 
2LW 843 1915 MWN 717 1915 PC Mu,t»wmdag,Hallu, 71^ v Per.asom,. \9 M 451 23 I A. 155 6- 

MLJ 149 

(99) Kamalammalv Vtswmathswami 24 M L J 270 18 I C 1008 1913 MWN \9l , 7 hangaielu \ Coirt oj 
Wards, 59 LW 430 

(100) Garuswami v PandiaChinna Thimbiar, 44 M 1, but sec Mutru Vaduganatha v Durastngha, 3M 290, 
Sef a.h(> Stvasubramamav Knshnommal ,Y1 M 316 

(101) Thanqavelu v. Court of Wards, supra 

(102) VtUaiyappaw Matorajan, ^5 Ml 58 I A 402 1931 P.C ?94 34 L,W 587 61 M.LJ. 522 35 

C W N 278 

(103) HulKtsto^ Beer Chunder, 12 M LA 523. 
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(igj9 Constitution of a Malabar Tarwad — M-ilabai, poimlarK associated viih 
maijMC and didcrs in its law ol joint tamily and succession <rom iht rest of I dn 

having a Codt of morals compariblc to that of a mpanK'natt marriages m the western world 
Ml lu 'akkattavam and the ^hyasant ina are the two kindred ss stems ffinhfruance obiaimng 
then, m which descent is traced m the female line, both the words meaning inhcntarre 
to the Ulster’s son Another pccuhai institution common to these systems is that of the tarwad 
which consists of a group nf persons forming a joint lamilv with communtt) of property, such 
I grouo being descended in the female l.nc from a common ancesticss The essential features ol a 
tanviiaic (t) The impartibility of the joint estate except by t lie conjoint will of ail it 
coisntuent membeis, (i«) Nor-rcco-jiiitii n ol m,-rriagc as a legal instituticn, (tit) D, scent 
bem'f tiaeed througii lem.des, ( tij The management being vested in the seniorniost member 
tht others having only the right to m. mtenance, and fr) Exclusion from membership of the 
I'sue of the male membeis of the taiwad Tuus lU the case < ( a woman belonging to a tarwad 
all her daughters and sons and all the deccndantc, whether male or female, of such 
daughters in the female Ime, will belong to that i. rwad buttle descendants, whethei irui'coi 
fema t, whether in the male or m the female line, of her sons c..nnot claim to be members of 
the taiwad.^ Hence the daughter’s daughters and daughter*! soi s of a lady are withm the fold 
of her tarwad, her son’s sons or son's daughters cannot claim to be its members but 
belong to the tarwad of their mother namelj, tlie son’s wih In other words, a trrwad 

cofsists of females, their female descendants m ihc female In e, the sons of such females 
and of Such female descendants, and the sons of the deceased female meml ers ol the taiwad 
A tarwad may consist of several tavazhis A tavazhi means the group of persons consisting 
of a female, her children and all her cescendants in .he hmalc lire* Thus <^ome of 
the female members of a tarwad ma\ each have a tavazhi of her own Thus when a 
tarwad consists of a brother and his sisters, ore of the sisters with her children and all her 
descendantsm the female line constiti tes her lavazl i as di'tinct frern thetav<zhi ol another 
sister, consisting ol herself, her children, and all her descendants in the female lire. Thus 


(1) Pakaran v Patktim^a, 1930 M 922 

(2) MoUhiyanv Puthiapurajytl, 26 LW 491 at 493 51 M 574 1928 M.W.N 331.55 ML.J 208- 1928 
M 870 
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in One staasc a tarwad is a larecr tavazbi, because even a tarwad conMsts of members 
who trace their descent thiougli the female line from a common ancestress But there js one 
essential distinction between a tarwad and a tavazhi and this is while possession of properly is 
not a necessary condition of a tavizhi, the esastence of community of property is an essential 
incident of tai wad relationship Tarwad m other words is a distmcf social unit having a 
corporate existence dealing as such with the outs'de world, but a tavazhi is only a run or 
member of that unit has mg no recognised status apart from thatumt m respect of the common 
property of the tarwad But a tavazhi may have its own separate property as distinct from 
the property of the tarwad and hold and enjoy it to the exclusion of the other members of the 
tarwad who do not belong to that tavazhi • In other words, a tavazhi when it has separate 
property of us own, is m the position of a tarwad withm the tarwad in the same way as there 
can be a coparcenary Within a coparcenary under the Mitakshara school Like the Hindu 
coparcenary the tarwad or the tavazhi is a cicature of law and cannot be created by ac of 
pirtics * There cannot be a tavazhi consisting of a woman and only some of her children 
and such a corporate unit being unknown to Hmdu Law, it is not open to a per on to 
create such a corporate unit * Even mauiage does not transplant a woman from tne tarwad 
of her mother into the tarwad of licr husband. A woman m spite of her marriage reman s a 
member of the tarwad of her birth with the rights of residence and maintenance tl erein 
unaffected The only means by whicli strangers can be made members of a tarwad is by 
adoption, but this can be resorted to only when the tarwad is threatened with extinction 
and ilie consent of al) the members is obtained • 

In the following sections only the incidents of the Marumakkattayam system are con- 
sidered, the Aliyasantana system differing from it in only some very miner particulars, these 
being 

(i) while under the Marumkkattavam law, the eldest male is the karnavan or 
manager of the tarwad, under the Ahyasantona law, the eldest member of the tarwad, whether 
male or female, is entitled to be the manager, 

(tl) while under the former system, the separate property of a male member is on 
his death taken by his tarward* under the latter system it goes to his nearest heirs’ 

(ill) while under the former system the females generally r«side m their own 
farwads in the latter they usually reside m the tarwads of their husbands 

(ir) while inter-caste marriages in the former system are common and not 
disapproved, such marriages in the latter system invite an amount of disapprobation and 
censure as being mere illicit relationships though not mvolving degradatbn or ex-oommumca- 
tion, and 

(o) while Marumakkattayam system is followed by all castes the Aliyasantana system 
IS not followed by the Brahmms (P R Sundara Iyer's M^abar and Aliyasantana Law 1922 
Edn p. 247). 

(3) Amhu Mtdr v. Vtk^ Amma, 1937 Kf WJ4. 1254, 1938 M. 202. 

^ (4) MmthyoH v. 28 LiW 491 »t 493: 51 M. 574: 1928 M. 870: 1928 a.W.N. 331: 55 M.UJ. 

(5) TlmthtnumK^y. iCr,iA*i, 38 L.W. 370, 57 M. 725, 67 KLLJ 511: 1934 M 286; VasuAtvanv. 
StcrtKity rfStatf, ll M. 167. Amci Mmtn v. Rtmoi AUmtn, 24 KL 7S: 27 IJi. 231 : 4 aWJf. 3l0: 10 M.LJ. 245. 

(6) GftMAin V. AmkarM. 32 M. 351 : 2 LC 183 19 KLLJ. 350 (RB.). 

(7) Af t V. KtPtrt, 7 M. 575. 
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6^. Managemea* of tbe tarwad —The management of the tarwad vefts in the eldest 
■male member of the tarwad except that the eldest female member may be sncb manager 
when there u a custom to that effect* or there is no male member of the tarwad. 8uCh a 
manager, when a male, is known as the Kamavan, and when a female as a Kamavathi. A 
Karnavan may administer the estate for the benefit of the family accordmg to his own 
discretion Large as the powers ot the Karnavan appear to be, those powers are essentially 
powers of management His position is* fiduciary m respect of the junior members who are 
known as Anandravans and he has no larger right of ownership that any such member • The 
Tight of junior members is confined to maintenance, to preventing the karnavan from wastmg 
ot improperly alienating the tarwad property and to suing for his removal for incompetence or 
T^ad management 

54I Position of the Karnavan — ^Lake the manager of a Mitakskara jomt family, 
the Karnavan is the represntativc of the tarwad, the protector of us mtcrest,*i and the 
guardian of its mmor members 1* The Karnavan not only manages the affairs of the tarwad 
but also symbolises the unity and solidarity of the members who constitute it. In so 
far as outsiders are concerned, the Karnavan represents the entire tarwad, its assets 
and Its members and he is competent to give a vahd discharge on behalf of the 
tarwad.** He is in a fiduciary position to the junior members, must maintain them 
consistent with the tarward means, and represent thcir corporate interests in suits and 
transactions for and on behalf of the tarwad. Thus a compromise decree obtamed against 
a Karnavan who in substance can be considered to have sued or have been sued as 
Tcpresentating the tarwad is binding upon the tarwad ** He has larger powers of disposal 
m respect of movable than m the case of immovable property and in the absence of proof of 
fraud or collusion, an assignment for consideration of a hypothecation debt which should be 
treated as movable property is bmdmg on the junior members even m the absence of tarwad 
necessity “ Buf as regards immovable property, his powers of disposal arc very much 
restricted and could be validly exercised only when justified by tarwad necessity or benefit. 
But if he incurs debts for tarwad necessity or benefit, the creditor can proceed in execution of 
the decree obtained thereon to realise his dues from the tarwad properties.** In the absence 
■of any proof of his having abused his position or fraudulently alienated family properties or 
misappropriated family funds or bemg a bad manager, he is not accountable to the other 
members*’ A Karnavan can delegate his power of management orally or in vmting.** The 

(8) Oatltv Chambaban. 1930 M 418, 1929 M.WN 873 

(9) Gopalaknshnan v St/(rin4TOiutthant I LR. (1969) 2 Ker 223 

(10) ManoBtdany. 5fi*ri, 25 L.W. 284 SOM. 431 *1927 M 422 52 M.L.J. 277. 

Vll) Kenath v. Kail, mi, 18 LW 203 at 205: 1923 M. 700 45 M L.J 258 1923 MWN 807; Auatm v. 

L,V/ 803 1938 MWN 1136 

(12) UkkanJam t Utnkunttran, M.LJ 139 

(13) Saftkara Filial y Kesavan, 1974 Ker L,T 491. 

(14) JUfforappa v Katnaran, 8L.W. 154t45 IC 489:35 ML J 51. 

(15) Gceinda v. Katihvx0>an,. 34LW 365 1931 M. 726 61 M.LJ 35. 

(16) Paramal v tiart^aam, 35 L.W. 452- 1932 M. 701, Jfarr^nan v Smda,am, 43 L.W. 584 1936 M.W. 

N 279: 1936 m. 463 (Karnavan starting a Kuri to discharge debts) ; Pmibiappm v QuifiU^Po, 1840 M 165: 
1939M.W.N. 1229. 

(17) Maaflaaia a v Sndaoi, supia. 

(18) G t ^ a k ttdmm v. Sartadmathm, mpra. 
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status of Karnavan being however conferred on a person by law owing to hiS seniority in 
age, any delegauon by him of his powers to one who is not his next senior m age amongst th^ 
male members of the tarwad is invahd and such delegate cannot be allowed to function 
as such. Delegation is only a kind of temporary renunciation, and as it is well known that 
by a renunciation of Karnavanship none except the seniormost Anandravan can step into the 
position of the Karnavan, it seems undesu-able in the intcicsts of peace and smooth-working of 
the tarwad that a Karnavan should be permitted to overlook the claims of the seniormost 
Anandravan bv delegating his powers 'o anybody else When a Karnavan is guilty of fraud, 
misappropriation or mismanagement or becomes incompetent to manage the property by age or 
disease, a suit lies to remove him from the Karnavanship at the instance of the lunior members.*®* 

642. Karar and restriction of Kamavan’s right — Karnavanship is a very valued right 
among members of a Marumakkattayam tarwad and the onlv means by which this right of 
Karnavanship can be lost to the senior most member are • (I) removal by decree of Court, 

(2) renunciation by act of party, and (3) by death. But it is a matter of frequent occurrence m 
Malabar that members of a tarwad agree by means ofKarars to have the rights of thcsxisting 
Karnavan restricted m certain particulars either by compelling him to associate some other 
junior members with him m the management of the tarwad property Or by putting other 
restrictions on his powers. The effect of such Karars is only to limit the powers of the par- 
ticuar Karnavan concerned, and that persons who wore only junior members at the time would 
not be bound by such rest nctions when they become, m tueir tnm, Karnavans of the tarwad 
unless by themselves be'ng parties to the Karar they have exptes<ed themselves to be bound by 
^uch provisions even when they become Karnavans The same principles would apply to 
cases where restrictions were imposed by decree of Court on a person who was the de jure 
Karnavan on the date of the decree Such restrictions would pnma jucu cease to have 
operation on the death of the particular Karnavan concerned, unless there be something specific 
in, Or necessarily implied by, the decree to the contrary.** The adult members of a tarwad 
have It m their power with the consent of the Karnvan to vary the terms of such a 

Karar by a majority vote taken m a familv council •* Where the adult members of a tarwad 
enter into a family arrangement, all the minors who have been represented by their guardians 
would be bound by that arrangement even though claims doubtful in thcir nature h^ave been 
admitted thereunder,** except when the arrangement was in fraud of their rights®* 

643 Rights of Anandravans — Lvery junior member of the tarwad is entitled (i) to 
reasonable maintenance fiom the tarwad income, (ti) to rest i am the Karnavan from impro- 
perly deahng with the tarwad property, and (lu^ to succeed to the Karnavanship in case of 
death, renunciation or removal of a Karnavan if there is no other Anandravan senior to him 

n9) Raman V Buoi, 1929 M 266 1928 MWN 713, Kruhnan v Ammulu,^^ L W 379 (1942) 2 MLJ 
472 1941 MWN 849 1942 M 90 (Where tbcieis a Karnavan capable of acting and he is not shown to have 

renounced liii powers, he alone and none el e can bind the family) 

(20) Kunhanw .fanAarn, 14 M 78, C htndan Rambiar v Kunht flimon, 7 L W 543 41 M 577 45 I.C. 26 34- 
MLJ 400 iglSMWN 203 (FB.), Rmannav LccAmii. 43 M 319 ULW 49 37 M L J 539 1920 MWN. 
117 

(21) SnnAunaiv TTmAim. 27 L W 93 51 M 329 1928 M 465 54 MLJ. 682 

(22) Cher, a V Unnalachan, 5LW 392 38 I C 5J3 1917 M W.N 185 32 MLJ 323 

(23) PafMal* t v Koram, 1912 MWN 532* 14 I C 295. 

(24) CAirw*Pi V ir.to/i/ian, 31 M.L.J 879 34 I 0818 1917 M W.N. 106. 
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m age Thus though there is no doubt that as a general rule the tarwad is represented 
by Its Kamavan mall transactions with stranger', yet when the Karnavan does :in>thing not 
in the interest ofthe tarwad but to its pijudice, the Anandravans are entitled tf< i.ike neces- 
sarv steps for the protection of the common interests and to reimburse themselves from tic 
ta^w^d funds the expenses properly incurred by them in respect of such steps*® 

64? Maintenance. — As an incident of a junior member’s co-proprietorship in the 
property of the taruad, there is m him or her, the right to be maintained out of the tarwad 
income and this right is not founded on any moral or quasi-legal obligations or inability to 
maintnin himself or herself.** This right to maintenance of the junior member cannot be 
denied by the Karnavan either on the ground of that member’s misbehaviour or on the ground 
of his possession of separate property** The members of a tarwad are entitled to receive main- 
tenance out of the tarwad house when there is no room for them in that house and if 
the Karnavan makes an insufficient allowance, the Anandravans are entitled to apply to the 
Court to determine what allowance is sufficient having regard to the circumstances of the family 
The circumstances of the family s— iich may be taken into consideration on such discussion 
befort the Court are dealt with in the case of Thayu v Skungunnt The general principle 
IS this Prtma Jacie, the junior members liv>tig out of the tarwad house should be treated 
equally, but the circumstauce of each particular one can be taken into consideration and it 
IS for the Kamavan to judge how much each particular one should get He may take into con 
sidcrauon, no doubt things like the health of a particulai child or the education of a particularly 
intelligent child or a child with small intelligence, he can take into account the earning caj acity 
of a junior memlier, apparently it has been laid down that he can also take into account the 
fact that a particular person has hiniself made a nch marriage; and there arc many other 
things which the Karnavan, in exercising his discretion as, so to speak, the father of this family, 
can take into consideration If a junior member is aggrieved he can come to the Court and 
apply for maintenance and ask the Court to say what allowance is sufficient But on 
any such application to the Court very great weight should be given to the decision of the 
Karnavan which ought not to be lightly interfered with •» But the legal claim of maintenance 
is not confined to the actual rice and condiments necessary for the members What is called 
“Mencheiavu” is abo properly allowable when the tarwad income is large enough to warrant 
the same Such mencheiavu would no doubt differ with the status ofthe family and the usage 
obtaining m the locality A prudent Karnavan ought to make, out of the income of the tarwad 
properties provision for extraordinary expenses that may have to be incurred on auspicious oi 
inauspicious bccasions jn the family Hence the junior members are not entitled to claim that 
the whole of the income should be distributed ambngst the members for their maintenance 
But it will not be proper for the Karnavan to deduct from a particular year s income the whole 
of the extraordinary expenses incurred thaUyear and to allot maintenance to tiic memiicrs 
only out of the balance There is no definite ratio m relation to which the income has to bf* 
apportioned among the members for their maintenance Thus a Karnavan, though entitled t^ 

(25) Raja xf Arakkal v Kunht Ka„nan,29 lAL-J 632 31 I C 482 (2). 

(26) Ammamv Padmanabha.4\ M 1075 48 10 IO 4 35 M LJ 509, the discussion of Hi c nature of 
this right in Govindan v. Kunnappu, 71 MLJ 514: 1936 MWN 1102 44 L W 612 1936 M 917 

(27) Tiyon V Regha^an, 4 M, 17l 

(28) 5 M, 71 

1 29) Kanhaltkuity V. KuH/umajnn. \7 L.Vf. 44M.L.J.212 1923 M.W.N. 247 46 M 567 1923 M 280. 
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something more than other members to keep up his position as the head of the tarwad, it 
not entitled to appropriate for himself any definte portion of the income, just as 50 per cent, 
nor IS there a hard and fast rule that all minor members, whatever be their age and whatever 
be the amount of the maintenance allowed, should only get half of what is allowed to an adult. 
Neither is the possession of separate properties by a junior member by itself an impediment to 
that member claiming mamtenance from the tarwad properties , it is only when tjj^g income 
from thf tarwad properties is not sufficient for the maintenance of all the tarwad’*inembers, 
the ciicumstance tlia» a junior member possesses separate property would become m any way 
relevant If tlie tarwad gets an income which is more than sufficient to pay maintenance to 
all Its members, possession of separate property by a member thereof is immaterial m consider- 
ing the amount of maintenance payable to him or her from the tarwad income 

6^5 Separate maintenance — ^Though the general rule is that a junior member is 
not entitled to separate maintenance, the rule is subject to exceptions.® ^ Thus a junior member 
of the tarwad living away from the tarwad house for a good and proper cause is entitled to 
claim separate maintenance out of the tarwad estate, but the onus of proving such cause 
IS on that member The female members of a tarwad livmg away from the tarwad house 
with their husbands employed elsewhere are entitled to claim such separate maintenance for 
themselves and their children living with them, since their hvmg away is one for proper cause. 
So also a junior member leaving the tarwad house to live elsewhere to practise a profession 
for which he has qualified himself should be taken to live outside the tarwad house for a 
proper cause and it does not matter whether such a member practises his profession m a 
place near the tarwad house or far away from it. To hold otherwise would be to out a pre- 
mium on idleness and to destroy the incentive to members of a tarwad to enter a profession 
for the purpose of getting on in the world and earning their own livelihood Where there is 
substantial inconvenience m living m the family house and the Kamavan’s conduct affords a 
vihd excuse for a member to live away, separate maintenance n ay be awarded to the junior 
mcmbei •* But if that member himself is responsible for the discomfort or disharmony which 
he puts forward as ground for living away from the rest, he is not entitled to claim separate 
maintenance In addition to the above there may be other groimds which on social or 
economical reasons may be considered proper Thus a male member of the tarwad going to 
live with his wife for managing her affairs*® or living away from the tarwad house for pro- 
secuting his studies at a distzmt college or university or for helping his father in his old age, 
will be entitled to separate maintenatice, though m no c^se can he claim jt in a measure to 
which he will not be entitled if he lesides in the tarwad house itself 

646 Maintenance arrangement subject to modification —Maintenance arrange- 
ments, arc subjer t to modification il there is an appieciablc or material change m the circum- 
stances of the family But a Kamavan is not entitled to set aside an existing arrangement 

(30) Amma/u JCuttt V Ramtmnt A/#fwn, 40 LW 35 67 M.LJ 470 1934 M 508, S'jje the discussion tt 

■^r.happaw Dtvaraja, 49 M 407 1926 M 723 24L.W.269 50 M.I,J 434 1926 M VV N 413. 

(31) Peru V Ayyappan, 2 M 282 

(32) Ammalu Kuttt v Pamunm Af;n<Mi,supr3; Pmi v Ajgnpan, supra. 

( 33 ) Kwuht V 4minK, 36 M 591 24 MLJ 559 16 I a 178 1912 M W.N. 1233 

(34) Marajtn v Pamakka, 36 M 203 22 M L.J 309. 14 1 G 383 1912 K1.W N M)9 

(35) 35 ML.J 565 
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unless he makes some other suitable arrangement In a suit to enforc#V^^i«u'ntcnance claim 
having the effect ofddturbmg a maintenance arrangement, the whole tarwad has to be properly 
represented and all the persons interested must be made parties •* 


647 Acquisitions and presumption. — ^Acquisitions may b*- by individuals or group? 
and may be by purchase or gift. The acquisitions of a woman, in the absence of evidence 
to the contrary are to be presumed to have been made out of funds supplied bv her husband 
for the benefit of his wife and children, such presumption being rebuttable •* Property pur- 
chased by the Kamavan either m his own namcV or in the name of a junior member may be 
presumed to be the tarwad property, but il it is purchased by a junior member in his own 
name, this presumption docs not apply But even m the latter case, if the jur lor member 
acquiring the jiropcrty is the head of a tavazhi withm the tarwad and is m possession of pro- 
peny belonging separately to that tavazhi, the presumption will be that the property 
acquiixd is really the property of the whole tavazhi But these are only presumptions and 
in an\' particular case it is Open to the persons interested to show that the acqui- 
sition by the Karnavan or the junior member is or is not out of the tarwad assets 
which m certain stated circumstarccs were left m his hands ** In the same way, a 
gift m favour of a Kamavan, or the head of a tavazhi,** may be presumed to enure 
for the benefit of the whole tarwad or tavazhi, though by express words contained in the 
instrument of gift the operation of this presumption may be avoided But if the gift is only 
to a paiticular individual by name who docs not happen to b^ the Kamavan of the tarwad 
or the head of a tava7hi, the presumpt on isthat the property is taken b\ the dot ee as his 
or her absolute propert\. If the property is given by a person to his wife** or to the wife 


(36) Xmhfia V RatvKkelh, 1936 M 598, Kuttuan v Kunhamma, bl L'Vi 161 1944 MWN 162 (1944) 

1 MLJ 218 1944 M 334. 

(37) Sara v KunkamUd. 23 L.W 584 1926 M 810, Makkan v Kwtkt, 1938 M 289 

(38) Jamimmo Ptlla, v JS,au cj Ktrcla, 1974 Kw LT 750 (FB). 

(39) Ahmad V Manha, 1926 M 643 23 L W 575, Xunkannav Tmmaju, 27 M L. J 60 24 1 C. 246. 

Cheihu V Stkharan, 1925 M 420, JvllanVnmv KockurmJhR (1944) M 515 1944 MWN 260 57 L W 224 
(1944) 1 MLJ 272 1944 M 378 (Where there arc properties attached to a stanom, ibe stance has the right to 
utilise the income for hi« ewn purports, and the membert of the tarwad are not enutled to claim maintenance 
out of 'uch mcoire. The properties acquired by a stance out of the mcome of the stanom propeities become on 
lus death the propeities of tl e Kovihgam m which he was born unless he has shown an itnention to attach them 
totlestancm) Sie also Afo«rt/i Xvnht Raman v. VmgxUrt, (1939) 2 M L. J 757 50 LW 676 1940 M. 579 

(There is no presumption of the atqui'ition being lanuly property ,n the abwncc ol sufficient family nucleus) 

(40) Ahmad V 2Mflii/<i. 1926 M 643 23 LW 575. v. GbwniiiJi. 26 Tr LR 190 (FB), Snbra- 

manta v Xruhnan, 12 lVV 361 60 I C 77 39 MLJ 590. .Sit* contra Dhaiim v Dejamma, 5LW 259 38 I C 

292 1917 MWN 535, Isuiarcn v FiiAnu. 33 L.W. 61 1 1931 M. 634f 60 M.LJ. 467, 

(41) Satiku V Pttitamma, 14 M 289, Thmmaktv Akk», S4M. 481-7IC. 153 1910 MWN 293, haiamt 
V Vishnu, lupia AmnktOi v Mamad, 1939 M 295 1939 MWN 4 tl939) 1 ML.J. 308 

(42) Xashi V. Xanffona^ 22 Tr. L.R. 239 

(43) Kallumty Gsmiwfa, 35 M 648 (1911) 2 M W.N. 487 - 22 MX.J 23- 12 I C 492; Aalto v Raghaaa, 

38 M, 79 18 I C 1 But see dtarasimmay Bi//e K*sv, 25 M.LJ. 637:3l I.G 543 and Paru v Ittthm, 32 I C. 

459, but It ihc vtfr has oo children at the time cf tbe gilt, the presumption is that she takes the property 
•b nil teiy ' Xall,cnt v Xar'/.tjajaut, 1927 M 299 52 M LJ 17. See bowes’or Stita v. Xtishnm, 1955 Ker 70 RJ* 
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and her children** or to all the children after the wife’s death, or if a gift js made by a 
person to his daughter** or to all the issue of his sister after the death of that sister** the gift 
enures to the benefit of the whole tavazhi of the donee or donees. But if the gift is made only 
to some of the members Qf a tavazhi, as for mstance, a gift by a husband to his mfc and 
his children by her excluding her children by a former husband, the donees take the property 
as tenants-in-common as they do not exhaust the whole tavazhi in which case alone the 
presumption in favour of the whole tavazhi will operate *’ It is only m cases where the 
gift or acquisition made in favour of a marumakkathayee woman and all her childien or m 
the names of all the children who by themselves constitute a tavazhi (the mother being 
dead) that a presumption would arise that the acquisition is for the benefit of the tavazhi 
There is no scope for raising any such presumption m cases where the gift, bequest or acquisi- 
tion IS in favour of the wife alone, or the wife and some of her children alone leaving out the 
others The underlying principle is that the presumption would be attracted only m cases 
where the transaction is in favour of all the members of a group who constitute a natural 
tavazhi capable of acquiring and holding property «* Where a trade has been started and 
carried on by the Kamavan or another member of the tarwad even with the monevs of the 
tarwad, that trade or acquisitions from its profits cannot be presumed to belong to the 
tarwad, though there may be an accountability to the family in respect of the family 
moneys utilised in the busmess as loans made by the family to 'he mcmbc" carrying on the 
trade *• 

648 Debts and alienations — In the management of a tarwad, the Karnavan will 
often be faced with circumstances necessitating his pledging the credit of the tarwad for running 
the family Maintenance of the Anandravans,*® their education®^ and marriage,*® other 
auspicious and inauspicious ceremonies in the family** the protection of the property and the 
necessary litigation, payment of binding debts and the interest thereon, defence of the members 
m criminal proceedings,®* arrears of revenue, medical charges,®* residential provisions for the 
junior members, these and a hundred other things may require the Karnavan to incur debts 
on behalf of the family, and such debts, being necessary for the tarwad, will be bmdmg on 
the tarwad, so that the creditor who has advanced them is entitled to proceed against the 
tarwad assets for realising hiS dues after obtainmg a decree against the Karnavan who has 

(44) XiinAacAdv Xuia Afummai, 16 M. 201 2 MLJ. 226 (F.B};CAaMarav iftoiAi, 39 M 317 30 l.G 
755- 29 M L.J 481 1915 M W N 740 , Jfanonuna PiUm v. Suot nfKtrala, 1974 Ker L.T. 750 (F B.) 

(45) Kunhamnudv OUm. 1924 M 787 20 LW 41 1924 MW.N 480 47 M L.J 679 

(46) LPA No XIX of 1986 

(47) Motthvmy. Puttyw/nranl, 28 L.W. 491 51 Kf 574: 1928 M 870 1928 MVVN 331 55 M L.J. 

1108, Set alto Kuthum v Kwih, 1942 M. 295 

(48) Sieta v ATruAno, I L R (1975; Ker 1 1975 Ker, 70 (F.B) 

(49) Atsankutk v Mammad, 1930 M.WN.4: (1939) 1 MX-J 308: 1939 M. 295. 

<50) Stthappa v Dmmraj,, 49 M. 407. 24 L.W 269, 1926 M. 723 50 M.L J. 434 1926 M WJ4. 413. 

(51) Meetaktnta v AiMmAafMinpwia, l9 M.L.J 590.4 I.C. 724; Knshiim v. Goot,^, 8 M L.J. 294. 

(52) immalu v Rarnmm, 40 L.W. 35 1934 M. 508 67 M L.J 470. 

(53) Subbu V Krtsknanuthao*. 21 MJL.J. 159 11 I«C (2) 

(54) ilaBiiwn T. TAonfaroii. 42 M 789; 37 WLLJ 157 10 L.W. 142 1919 KLN.W. 571: 52 I.C. 9l8- 

Kth V. Vmak, 17 I C 704: 23 M,UJ. 517 ' 
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incurred them or his successor in management. But there is no presumption that a debt 
incurred by the Kamavan has been incurred on behalf and for the bCTcfit or necessity of the 
family,*® and the burden is on the creditor to show either that there was a real necessity 
for the loan or that he made reasonable and bona Jtdg enquiries and satisfied himself that 
such necessity existed before making the loan If the creditor is able to show that such a necessity 
m fact existed or that he made reasonable enquiries which made him believe that the loan 
was necessary under the circumstances, his interests would be protected and the debt would 
be binding on the whole taruad. The same principles apply even in the case of alienations 
of tarwad property by the Kartiavan •• There arc a number of cases takmg the view — and 
this IS given statutory recognition by the Marmakkattayam Act of 1933 — that m the case of 
permanent alienations by the Karnavan, they would be valid and binding on the tarwad 
only if all the adult Anandravans consented to the alienation But there arc also cases 
taking the view, vvhich, it is submitted, is the more reasonable view to take, that the con- 
sent of the Anandravans is neces'-arv only for the purposes of strengthening the evidence 
and probablising the case of necessity and is not really a condition precedent to 
the validity of the alienation if otherwise it is justified and supported by legal 
necessity The powers of the Karnavan having been declared by the decisions to be at 
least as large as those of the manager of aMitakshara joint family®* it is but proper that the 
conditions of validity laid down bv the Privy Council m respect of an alienation by the 
manager of a Hindu Mitakshara family should not be added to Even assummg that the view 
that for a permanent alienation like a sale or permanent lease the Anandravans must consent 
to the alienation is correct, cases have laid down that the consent need not be m writmg®* and 
a capricious or factious dissent of particular members to an alienation othervuse justified must 
be disregarded*^ But where by the terms of the Karar, the Karnavan has divested himsclj 
of the powers of alienation or raising debts, he has no power to bind the tarwad by a loan 
rai'cd subsequently.** But an unauthorised alienation by a Karnavan is not absolutely void 
but only voidable ** As regards movables, a Karnavan has absolute power to sell and con" 
vert them into money, such movables including decrees and debts and the alienee need not 
see to the application of the money nor need he enquire into the existence of necessity** A 
junior member of the tarward cannot pledge the tarwad creditor raise a loan or make an 

(55) Romav 1926 M 398 23 L W 186, v laibAmt, 48 L W 803- 1938 M W N 1136; 

1939 M, 137 (The concurrence of the temormost Anandravan raises a pnma Jacu presumption of necessity.) 

(56) Kamanv Kmhi KoUitdan, 2 LW 941, SI IC 184 1915 ?4.W N 793 

(57) Raman V Ann«i, 27 I A 231 24 M 73 4 &W N. 310 lOMLJ 245, Farans*#/ v Faranah,;. 2 M. 

328 

(58) Wn V aanda, 3 M H C R 204, T*dv Kunbamod, 3 M. 174, Kruhnen v Gotmdm, 14 L.W 539, 
1921 M 677i41 MLJ 381 1921 MWN715 

(59) ir„iart V. jraWiaw, 18 L.W 203 1923 M. 780 45 M.L J 258. 1923 M.W N B07; ChatkukutH v. 

Komappan.35 MLJ 380 1918 M.WN 144 44 I.C 572, KunRomodv. KuUuh. 3 M. 169, Tad v. JCiaiiAafiwi, supra J 
-Aexaaanv La*s^i, supra alst> daanfa v. Padmmabha, 1938 M.WN. 51. (1938) 1 M.L.J. 79 47 I,W. 679; 
1938 M 468, where the test of prudential and honest caercise of disaction is laid down. 

(60) Koton V. Oanda^ supra 

(61) Kallutfont JVarajwaan, 9 M. 266 

(62) MaOih V. Komappm, 125 I.C. 65l 1930 M. 820, Aassa v Knshna, sup 

(63) y^ti V. CtnbulM, 1925 Kf. 990: 22 L.W. llS. 

(64) Siinmonio v. Kutkna, 12 L.W. 361: 60 IC 77 - 39 M.LJ. 590. 
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alienation which will normallyr bind the tarwad. The only circumstan* es when a loan raised 
by the Anandravan will bind the tarwad are (i) when the Anandravan was refused maintenance 
by the Karnavan and the Anandravan has to raise the necessary moneys for his maintenance; 
and (u) when the Anandravan has to raise a loan for expenses of litigation for recovering 
the property improperly ahenated by the Karnavan 

649 Preservation of property —Though ordinarily it is the Karra\an that must look 
to the management and conservation of the family property, the Anandarvans by virtue of 
their proprietary interest m the tarwad assets are entitled to see that the tarwad property is 
not wasted or otherwise improperly dealt with Thus if the Karnavan is guilty of fraud,** 
Or misappropriation or is grossly negligent m respect of the tarwad interests or is incompetent 
to manage the property,** by reason of old age*^ or bodily*® or mental®* defect or disease 
the Anandravans arc entitled to institute a suit for his removal, and on his removal the then 
seniormost Anandravan assumes the Karnavanship Any improper alienation of the tarw'ad 
property can be set aside by a suit at the instance of the Anandravans,’® and if the Anand- 
ravans smell collusion or fraud, they can intervene and claim to be impleaded in legal pro- 
ceedings instituted by or against the Karnavan on behalf of the tarwad’® The expenses 
incurred in connection with such proceedmgs can be recovered from the tarwad funds cithci 
by the Anandravans who incurred them or by the creditors who advanced the amounts, 
provided the litigation in which they were incurred proved succcseful ’* Another means of 
exercising a check on an imprudent Karnavan is by imposing restraints upon his powers by 
a family Karar, which will be binding not only upon him but even on those who arc 
transferees from him of the tarwad properties with notice of the Karar ’» As incidental to 
their right of preserving the common property, the Anandravans can maintain a suit for 
injunction to restrain the Karnavan from a contemplated unauthorised ahenat.on or any 
other act prejudical to the interests of the tarwad,’* but a suit for a mandatory injunction 
against the Karnavan is not maintainable ’• Any suit instituted by the Anandravans in 
respect^ of the Kamavan's act whether it be a suit for settmg aside the Karnavan’s 
alienation or for restraining an alienation by him, is a representative suit and must be brought 

(65) ThmmM* v Akku.U M. 481. 7 I C. 153 1910 MWN Kunhanan v Thtm^aju 27 M.LJ 
60-24 1C 246, SWfcara v flama, 50 LW 375 (1939) 2 ML J 506- 1939 M,W N 832 l939M 902 

(66) Varnukotv VcrnakouliA 328 

(67) Kttnhamma v Thtmmaju, supra 

(68) Katman v Katmjan, 12 M 307 

(69) Gopiwimv Aara7a»an, 23 M L.J 706 I7 l.C 473 1913 MWN 79. 

(70) Mohammad V Kunhikutp. 1929 M 451 1928 M.W IS j 67, iSso/i v. Vpputhamma, 33 M 31: 5 l.C 698, 
Motdem V Kruhnaot 10 M 322. 

(71) Anaatan v Sankanm, 14 M 101, Koigu v Ammu, 34 LW 548 1932 M 31 61 ML J 549, Amit v. 
KtUut, 46 L W 375 1937 M.W N 1001 1937 M. 843 where an appeal filed by the Anandravans against a 
decree givrn adverse to the tarwad represented by the Karnavan was held competent. Manaoo^n v. Vmrajyoa, 
1939 MWN. 458/ 1939 M 751 

(72) Alt Raja v Kii„M Kama„, 29 M L J 633 

(73) Kama y. Komtt, 8 M. 381, JTwnit v. LaJkshirt, 5 M COl. 

(74) Pathako v Mahadtaa, 35 M l,J 96 • 47 1.G 778. 

(75) Sar^anan v. Kataymum, 32 M.LJ 489t 39 I.C 46 (2) 1917 KLW N. 222. 
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on behalf of the whole tarwad making all the Anandravans,’* except minors,’’ parties to the 
suit But On the recovery of the property for the tarwad, the management of the recovered 
property reverts to the management of the Karnavan who has alienated,’* unless he has 
been previously removed, from Karnavanship Where there are already decrees against the 
Karnavan, they will be binding on the tarwad if they were obtained against the Karnavan in his 
representative capacity,’* and there has been no fraud or collusion on the part of the Karnavan 
But if the decrees are the result of fraud or collusion or even wilful negligence or breach ofdutv 
of the Karnavan m respect of tarwad interests, the decrees are liable to be set aside b> the 
Anandarvans as not binding on the tarwad,** the onus of proving such invalidating circum 
stances bcmg upon the Anandravans ** 


65O Marriage. — Independently of any le slativc enactment, the law of Malabar 
does not recognise marriage as a legal institution, 'he relation being m tri th not marriage, 
but a state of concubinage >nto which the woman ertter of her own fice choice and is at 
liberty to change it when and as often as she please The offspring of such a connection 

wou'd be entitled to an order for maintenance under ection 488 of the Code of Crmnna' 

Procedure of 1898 only if and when the mother’s tavazhi or tarwad is unable to maintain 
them The forms of such unions usually called sambandlums vary according to the custom 

of the locality or communits, but owing to the general feeling acamst poKandry 

of which they are the modern survivals and considering the expedieacy of enabling 
“persons following the Mammakkattayam or the Alivasantana law of inheritance to 
contrict marriages which shall be recognised b\ Courts of law as legal marriages 
and to provide for the issue of such marriages” the Malabar Marriage Act (Madras Act VI of 
1096) was passed allowing registration of marriages, but so far as the people fol'owing tht 
Marumakkattasam law are concerned, the said Act has been superseded by the provisions of 
tht Madras Marumakkattayam Act, 1933, Sections 4 to 12 of Act XXII of 1933) printed at 
the end of this Cliapter 


THE MALABAR MARRIAGF ACT, 1896 
Act No VI or 1896 

.1) All to provide a Jorm nj marnagejor pirsonsjollowtr^ tht Mo'tin flkkattatdn or tin Alt tiiiiu Lnui 

Freamble 

it It expedient to enable persons JoUowing the Maiumakkatlaiam oi the i/iieitpiilan! 1 1 u oj It to cor' n,i 

rnairumes uktih t/uill be tecogmtid hy Courts oj law as legal maniagrt, audio pro. idt Jor t/ii titu <J inch marriages !t 
i> /iitcin enact d ns Jollows 

176) dyan v Puttarma, 14 M 38 

(77) Kunhan v SaiJeara, 14 M 78. 

(78) Rama v SekhaTa,2\ M L.J 87 6 1 C z68i 1910 MWN 123 

(79) Mathu V. Parameswaran, 30 M 214 17MLJ 127. 

(80) Kunju V Ammu, 1932 M 31 34 L.W 548 61 M 549. 

(81) Itnjuv Chtntmu. 7 M 413, Pfarayonf- v Sanhitmt, 1936 M W N. 937 43'LVV 623 71 MLJ 5t5 
193G M 861 

(82) Tayorappay Kanmran, 8 LSV 154 45 J C 489 34 M L J 51 

(83) Raman v Parvafht, 38 LW 587 65 M L. J 629. 1933 MWN 1276 1933 M 794, Bharata fyer 

fire, 1924 M 549/ 19 L.W. 275. 46 M.L J. 324 1924 M W.N. 305; C/iam6on v MoIAu. 39 M 957 (I9l6> 1 
M.WN 111 32 IC 144, Tfttllamma\.Sankunnt,52 I.C. 893: 10 L.W 229 1919 MWN 632 37 MLJ 361 
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Title and application 

1 This Act may be called the Aialnbac Ainnia^e Act, 1U96, and it shall be applicable to all Hindus domiciled in the 
Prestd, II r oj Madras following tne Manmakkattayam or the Ahyasantana Law oj Inheritance 

Definition* 

2 III this Act, unless there is something repugnan' in the subject or context , — 

‘ Sambandham”. 

'Samhandham' means an alliance bi tween a man and a woman by reason oJ which they m accordance with the eusinm nj the 
community to which th'y belong or cilket oJ them belongs eohobtt or intend to cohabit as husband and wtje 

“Children” 

‘'Children" means sons and daughters oJ parents whose Sambandham has been registered as a marriage unde' this Act whe- 
ther born bejore or ajtrr such registration, but shall not include, step-sons or estp-daughters In the case oJ any one whose 
person I law permits adoption ‘‘children" shall include adopted sons and daughters, 

“Marriage** 

‘‘Marriage" with its grammatical larintions and cognate expressions, means, except in section 3, clause (^), the last word of 
section 3, clause (c), section 15, clause (a) and the last word of section 15 clause (t) a Sambandham registered under the provisions 
of this Act, 

Tarwad**. 

"Taruad" means and includis all the mcmbirs of a joint family with community of properly governed by the MaruakI allay -m 
or the Ahjasanlana Law of Inhciilance 

Condition* subject to 'which a Sambandham may be registered as a marriag* 

3 A Sambantham between Hindus both or either of whom foUew the Marumokhottayom Or the Ahyasanthana Law of Inhiulance 
may be considered inder this Act as Hereinafter procidcd subject to the following conditions — 

(a ) netlker party must be subj ct to a pa tonal law of marriage according to which he or she, as the case may be, cannot validly 
contract a marriage with the other party, 

^b) the relation of the parties must not be such in rcTpect of consanguinity or ajintlj that a Sambandham between 
them !s prohibited by any cuttom or utage applicable to th- community to which they belong or either of them belongs, 

fc) neitfuT party must at the date of the notice under section 5 have a husband or wife living whose Sambar>dham 
with her or him has been teg stered under this Act and which marriage is Jfl null and void under section 15 or with 
whom she or he is' otherwise legally married, 

(H) th- partus must not belong to difirent communities between the rnimbeis of which, according to the custom 
or usage applicable to either community cohabitation ts ptohibtled , 

(«) the Sambandham must have been foimed m accoidaney with the customary ceiemonus, if any proviamg in 
the community to which they belong or eith r of them belongs, 

(\) a patty to a Sambandham wnv is a minor must have obtained the consent of hs or her legal guardian to the 
regturalion of the Sambandham as a marriage 

Appointment oi Marriage Registrars 

4 The Local Governm-nl may appoint one or more R gtsltars under this Act, ether by name or as holding any 
nffi'e for the time being, for any portion of the territory subject to its admimsiration The officer so appointed ihall be 
, ailed ‘‘R^gistrai of M images unde’s th Mi'abar M image A-t, 1893,” and is hereinafter referred to as “the Regislrat" 
The portion of Urr toy for wHich any such officer ts appointed shall be deemed his district 

REGISTRATION 

Notice of intentions to register a Sambandham to be gives to the Registrar. 

5 When it is intmd-’d to register a Sambandham as a marriage under this Act, both Or either of the partise 
shall give notice tn th form [A) to th'S A t am-x’d to th" R g'strar w thin whose total junsdichon either of the parties resided 
at th’ tim" whrn th’ Sambandham was form d or within whose local jurisdiction it it intended to form it 
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Registrar to file snch notices sad to mslatsin the “Msrrisge Notice Book” 

6 The Registmf shall file ell such notices and keep them with the tecords oj his efixce and shall also Jorthwith 
eider a lute copy oJ all such notices Jairly into a book to be for that purpose supplud to him by the Local Gooernment 
and to be called “ The Marriage police Book" Such book shall be open at all reasonable times without Jee to all 
sons desirous oJ inspecting the same 

Copies of notice to be served on interested parties 

7. (1) Boery Registrar shall, on receiving any such notice, Jorthwith cause a copy thereoj to be afiixed to a notice 

board in some conspicuous place in hts ojjice , and shall then serve or cause to be served at the expense oJ the party giving 
such notice a copy thereoj on the other party to the Sambandham, tj both parties have not jotnea in giving such notice, 
on the guardians, tJ any, oJ the patties thereto, and on the managing \tnembets oJ the Tarwads or Jamilies to which th^ 
respectively belong. 

Withdrs'wal of notice 

(2) ]J at any time bejore registration is ejected the party by whom notice was given under section 5 signifies in 
wn*ng to the Registrar that the withdraws such notice the Registrar shall, thereupon, at the expense oJ the party utth~ 

drawing the same, communicate the J act oJ withdraural to the persons mentioned in sub-section (1) 

Persons entitled to object to registration of a Sambandham 

8 (1) Any person entitled to receive a notice under sub-section (1) oJ section 7, any member oJ the Tamaii or 
Jamtly oJ either party, of any p.^s son having any expectancy oJ succession to the property, tJ any ej suih Tar wad or family 

oJ either party may, unthtn one month Jrom the date oJ such servtu oJ notice, object to such registration on the around 
that such Sambandham or registration is in contravention oJ the conditions prescribed in section 3 

Procedure of Registrar if objection is tahen 

(2) Such objection shall be in writing signed by the person objecting and shall be presented by the objector or 

hts duly authorised agent to the Registrar who shall file the some in hts ojftee A copy oJ such objections shal 

at the expense oJ the objector be served on the party by whom notice was given under section 5 

(3) On receipt oJ a notice oJ objection made under sub-section (1) the Registrar shall not proceed to tegisUr th* 
Sambandham as a marriage until the expiry oJ Jour months Jrom the receipt oJ such notice unless such notice is t" the 
meantime withdrdtvn 

Procednre if no objection is taken 

(4) Ij no such objection be made under this section and tJ neither party withdraws the notice under section 7 sub- 
section (2) such Sambandham may at any time, not being less than one month and nor more than six months Jrom the service 
oJ the notice under section 7, be regxstrered as a marriage 

Person ol^ectiag may file a suit in edvil Court. 

9 Any person objecting to the intended registration oJ a Sambandham may, ajter complying with the projisions oJ 
section 8, Jtle a suit in a competent civil Court Jor declaratory decree declaring that such registration would contravene one 
or more oJ the conditions prescribed in section 3 

Registration to be delayed pending final disposal of snitt If certificate of institution is lodged with 
Registrar. 

10 The Judge bejore whom such suit is instituted shall thereupon give the person institiding the same a certificate 
to the eject that such suit has been filed IJ such certificate be lodged with the Registrar within Jour months Jrom th e 
receipt of notice of objection, the Sambandham shall not be registered as a marriage under this Act till the decision oJ 
siith Court has been given and the period allowed by law Jor appeals Jrom such decision has elapsed, or, tJ there be 
appeal Jrom such decision, till the decision oJ the Appellate Court has been given or such suit or appeal has been with 
drawn or dismissed Jor default 

Ij such certficate be not lodged within the period presertbed in the last pruceding paragraph, or xf the suit by the 
objector be finally dismissed or wUhdr awn, the Sambandham m<yi he re^stered as a marriage 
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OcclaratJoa to be signed before registration. 

II Bejort a Sambandham ts tegiitered as a marnage, the partus thtretoand three wttnesses shall, tn the preseiua 
oj the Registrar, sign a deelaratum tn the Joint (B) to' this Act annexed ij either party is a minor, the declaratioH 
shall also be signed by hts or her legal guardian, and in every ease U shall be ccuntersigned by the Registrar 

Registrar to enter certificate of marriage in tbe Marriage Certificate Booh 

12. When such a declaration has been made, the Registrar shall enter a eertijicate oJ marriage, tn a book to be 
Jor that purpose supplud to him by the Local Goiernnunt ard to be celled "The Marriage Cert]ficate Book” in the Jorm 
(C) to this Act annexed, and such certificate shall be signed by the Registrar and countersigned by the parties, three wit- 
nesses and ij either party is a minor, by hts or her guatatan also 

Registration at a private residence. 

1 3 Subjeet to such rules as may be prescr.bed in that bchalj by the Local Government, the Registrar may attend at th‘ 
private residence oJ the parties or oj the guardian oj a party who is a minor Jor the purpose of such declaration ard n arrtage 
certijictae book being signed by them tn his presence 

Fees payable to Registrar. 

14 The Local Government shall prescribe the Jees payable Jor the duties to be discharged by the Registrar unde 
this Act 

The Registrar may demana payment oJ any such Jee bejore the registration oJ the Sambandham or perjormance oJ any 
other duty in respect oJ which, it is payable 

The said marriage certificate book shall, at all reasonable times be open Jor inspection The Registrar shall furnish 
certified extracts Jrom the marriage ceiuflcate book upon paymert oJ the Jec prescribed by the Local Government iherejor, and such 
extracts shall be admissible as evidence oJ the due regiitratun as marriage oJ the Sambondhrtn therein mentioned 

Marriage when nBll and void. 

15 (1) A marriage shall be null and lotd only — 

(a) tj either parly is subject to persona! law oJ marriage according to which he or she as the case may be, cannot 
validly contract a marrwge with the other, 

(b) tJ a relationship can be traced between the parties tlrorigh some comtron ancestor, who stands to each efthem in 
a neater relationship than that oJ gicat-grcat-giandjatkfi cr gnat-great grandmother, and by reason of such relationship a 
Sambandham betuiecn them is prohibited by any (ujtcm or usage appltcalJ* to th* community to whsch they belong or 
either ef them beloiigt, 

(c) tJ ett'ur party has a husband or xitje living whose Sambandham with such party has been registrered as a 
marriage under this Act ard strh marnage is rot null ard toid urdet claus-s (a), and (b) oJ sub-section ( 1) or with whom sL or 
he has been otherwise legal!) married 

(2) A marriage shall rot b. inialid on the ground that the Sambardham or regisltnlrcn ccritioiencs any uj 
the grounas menhonea in section 3 other h an thes specifud in elrists t I'l, {i) ar a (r'' r t si I Setliei' {{' 

Marriage not Invalid by reason of irregaiarity in procedure 

16 (1) Ao uiarriage under this Act shall be held intalid by reason oJ any irregularity tn the giving of notiei 

uriHir srelwti 5 or oJ J allure to give notice under section 7 to ci y person ci titled to icceite i' or by -eascti of ary trrcgulrntv yn the 
ptdliohor or scnicr oj the copy oJ such notice or in complying with the prcitsicns oJ ifC(!onj5>l\ and 12 

(21 But when any person entitled to be served with oopy oJ notice under section 7 has not been so served, 
il 'I 'I! be romple’t lo hin to irstilule a suit within three months Jrom the dole oJ registratron oJ the Sambandham Jor 
CO’ c, nation oJ siiek rigisiraltor, an all or any oJ the grounds mentioned tn sect.on 3 

MAINTENANCE 

Maintenance oi wife and children 

'< ^11 Th U’J and childrer shall be crtiUd to be maintained by the husband or Jalher, as the case may 
be In a ci t! sv I bi lb' uij. cr chtidt.r fer natUrarce it shall be ejer to th, husband or father to pliad all defenees 
st r s^,h a suit tc< a Hindu gc,crnfd by the oidinary Hindu Law 
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(2) MoOang herein coQtained shall ttffeti the nght ojths w\}e and children to he maintatned tha Tarwad. 
GUARDIANSHIP 

Gn ardlanahip of minor wife and chQdrcn 

18 When a man's vbije and children ate minors maintained by him or his Tarwad, he shall, subject to the pro- 
vision cj the Guardians and Wards Act, 1890, be the guardian oj his wife when she is over Jouiteen years of age and 
oj hts children Provided that such guardianship shall net extend to the tight and interest oJ his w\)e or eJuldten in the 
property fj the Tarwad to whrh hts w{Je and children belong 

DIVORCE 

Petition for disaolotion of marriage. 

19 4 husband and wije or either oJ them may present a petition Jar dissolution oJ the marriage in the Court gf the 
District MunsiJ within the local limits oj whose jurisdiction either the husband or wiJe, or in eases in which one oj them 
clone IS petitioner, the respondent has a permanent dwelling or actually and voluntarily resides or carries [on business or 
personally works jor gain at the time when the petition is presented 

Explanation — For the purposes oj this section the Madras City Ctuil Court shall be deemed to be the Court aj the 
District Munsij in respect oj the area within the local limits jor the time being oj the ordinary orgtnal cml jurisdiction of 
‘he High Court oj Madras 

Notice to be given to other party if petition la not Joint. 

20 A copy oj such application when made by one party alone shall be served on the other parly to the mamage 
at the expenses oj the petitioner 

Court to declare marriage dlMolved on motion made within a apoclfied period. 

2 1 Six months ajter the presentation oj a petition by both parties, or in eases where the appheation is made by 
one parly alone six months ajter the service oj notue under section 20, the Court shall, on the motion oj the applseoMts 
or applicant declare in writing the marriage dissohed 

Provided that such motion is made within seven days ajter the expiration oj the six months or, tj the Court is 
closed then that such motion is made on the day on which the Court is re-opened. Upon such declaration the mamage 
shall be deemed dissolved jrom the date oj such declaration, and no declaration made under this section shall be held 
invalid by reasons oj any irregularity in complying With the promtions oj sections 19, 20 and 21 Ij no such motion 
is made within the time heretnbrjore prescribed, the Court shall dismiss the petition 

Mainienance when claimable by divorced wife 

22 Where a marriage has been dissolved without the consent oj the wije, she shall notwithstanding such dissolution 
be entitled to claim maintenance jrom the husband so long as she remains a Hindu, continues chaste, and does not jorm a 
Sambandham or contract a marriage 

Providea that she was not guilty oj adultery uncondoned bejoie such dissolution 

nccesalon to aeparate property of a married man dying inteatate. 

23 Where a man foUow,ng the Mirumakkattayam ar the Ahyasantana Law of Inheritance dies in eStaU m resP'Ct of 
IS Self acquired or separate property or any po'tion thererf, one half of such propsrty Or in the event if on member of his TarWad 

surviving him the whole of sUch property shall devolve on hts widow if hi leaoes on children, or on his children in equal shares 
If he leaves no widow, or on his widow a„d children in equal shares if ht leaves bdth widow and children 

Sncceasion to aeparate property oi a mtrtled wiman dying Inteatate 

24 Where a woman following the Marumahhattayam or the Allyasantana Law of Inheritance dus irdestate tn respect 
of ha separate or self acquired property or any trorliOn thereof, one-half of such pTc^rty shall devolve m equal shares upon her 
children and, in the event of nO member of the Tarwad surviving her, tk> wohU of sitch property shall devotee On her 

’’usbond 

Service of notice under thia Act. 

25 Copies of notices under Sub-section (1) <i/ section 7, ticdict of withdrawal under sub-seetton (2) of section 1, 
cties of objection under sub-section (2) of section 8 shall be served through such officer or Court as the Loejl Gooemment 
nay direct m this behalf and the law m force foe the time bemg for the service of summons an a defendant m a avil suit 

shall appii to Such servict 
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FORM A 
(Stetson 5) 

To 

None* o» MA*M\oe 

• Registrar ol Marriage' under Act 

the Dutrici of 

I hereby giie you notice that I intend registering as a marriage under Act 

the Sambanc^m between me and the other party hrrein named and described — 


Names of 






The place 

Tarwad 

Names of 





in which 

and of the 

the Legal 

Rank or 




the Sam* 

Name managing 

guardians 

profession 

Resi. 

Age 

Caste 

bandham 

member 

(if any) 

or catling 

dence 



was formed 

thereof 






or IS intend- 







ed to be. 


AB 


CD. 


Wiine s my hand, this day of 189 

FORM B 
(Stchon 11) 

Declaration to bb Made Separately by The Brideoroom and by The Bridb 
I, A B . hereby declare as follows — 

(1) I am a Hindu governed by the Jaw of Inheritance. 

(2) I am years of age 

(3) The registration of my Sambandham with will not contraveie 

any of the conditions prescribed in section 3 of Act 

(4) I con*ent to the registration as a mariiage of the Sambandham between me and C D, (or, i/ the- 

party makm/ the declaration, is a mtnor (4) My legal guardian consents to the registration as a marriage of the 

Sambandbam between me and C D ) 

(5) 1 am aware that, if any statement in this dcc’aration is fabe and if in making such statement I either 

know or believe it to be false or do not believe it to be true. I am liable to imprisonment and fine 

(Sd) AB (the Bridegroom or Bride) 

(Signed) G.H 1 (A B ) E.F (Guardian, if any ) 

,, I J ^ Three witnesses (Gountersnr. ed) M N 

,, K L. J Fegsstrar of Marrsr g s under Act for 

the District of 

FORM C 

IStctwn 12) 

Marriage Cebtipicvte 

I, E.F,, lertify that, on the of 189 , appeared 

before me A.B , and C D , etch of whom in my presence and in the presence of three witnesses, whose names 
are signed hereunder, made the declarations required bv Act 

and ihat ilie Sambandbam between them was rrgistcied as a marriage under the said Act in my presence. 


(Signed) CHI 

I J >■ Three witnesses 
. KL J 

Diled ilie day i 


(Signed) E F , 

Registrar of Mnrriag s under Act 
for the Dionet of 
(Signed) A B 

.. CD. 

» M.N (Guardian) 

>89 . of ,f any 
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65 l< Adoptioa, — Adoption is very rare occurrence m Malabar and is purely a secular 
act without any religious iignificance, undertaken to perpetuate a tarwad which has approached 
the brink of extinction Usually the adoption is made of a girl, for the adoption of a boy 
does not serve this purpose as his descendants cannot become members of a tarwad for pur- 
poses of perpetuating it But there IS no objection to the adoption of a male** nor to the 
number of piersons adopted •* or to the age of the adoptee** or adoptees But an adoption 
can never be made to a member or branch of a tarwad but to the tarviad as a whole,** and 
though it IS made by the Kamavan of the tarwad it can be made only after consulting all 
the members of the tarwad Where the adoption is made only of a member or some of 
the members of another tarwad, the adoptees lose their rights m the tarwad of their birth, 
but if all the members of a tarwad are adopted, the adoptees do not lose the properties of that 
tarwad but continue to hold them as their separate properties distmct from the properties of 
the adoptive tarwad ** 


652 Partition — The presumption is that all joint property, is partible** but except 
when all the members of the tarwad consent there can be no partition of its properties 
The consent of all the adult members of the tarwad is necessary, the respective seniormost 
members of the different tavazhis of the tarwad, by themselves, cannot effect a division among 
the tavazhis If there arc minors in the tarwad they have to be properly represented b\ 
other adult members and their interests protected Otherwise on their attaining majorits 
the partition is liable to be reopened •* When a partition does take place with the con- 
current wiU of all the tarwad members, the question of what share is to be allotted to a par- 
ticular branch or individual member of the tarwad can hardly arise because unless all the 
persons agree to the partition which means unless they agree not only to the property 
bemg divided but also in what shares it is to be divided, there cannot be a binding partition. 
Partition being opposed to the genius and spirit of the Malabar law anv arrangement by wav 
of partition is in the nature of a famdy arrangement or Karar and hence is subject to all the 
legal incidents of such a transaction But it may be safely premised that every member of the 
tarwad being equally interested m the property** any part.tion errangement should not be 


(84) Subfamorya v, Pararntnuareir, i I M 1 16 

(85) Moore’s Malabar Law, page 33, S A. No 19 of 1874, Kunjao A^yappan, 9 Tr L R 100 

(86) Valhappu v. Pom, 9 M L. J 1'6 

(87) Raman Mnumv Ramaa M,non, 24 M. 73 27 I A 231 lOMLJ 245 4 C W.N. 310, eWu v 
Suhhj, 13 M 209 

(88) Vefajudhan v. Ramaswamt, 7 Tr L Rt 664, Set al,o Machtngol Stetha v. Machtngal Ktlu, 49 L W 58 1 
(1939) 2 MLJ 697 1939 M. 564, for a diKussion of iba question 

(89) Knshnonv AamenalAa, (1939)12 M LJ 718 1939 MWN IO87 50LW5U 1940 M 67 

(90) Veluthokkal V Kttlappan,i\ MLJ 789 34 I C 818.1917 M.W N 106 
(9|) Koehukesavan y Ramon Padmenab/ian, 1976 Ker. 105 

(92) Supra, J^arayant v. Achutkan,*2 M 292 51 I C 10: 36 M L.J 529 

(93) Pangay. VnmkuMt, 24 M 275. 
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on the tUrptlal but on the ^ capita basts.** Thus jf a tanvad consists of a brother and two 
sisters and the issue of the sisters, and one sister has 9 children and the other sister has 14, 
the property is to be divided into 26 shares, one share being allotted to the brother, ten 
shares to the tavazhi of the sister having nne children and fifteen shares to the tavazhj 
of the sister having fourteen children ** Now under the Madras Marumakkattayam Act 
of 1933, which however applies only to persons governed by the Marumakkattatayam Law^ 
It IS not necessary that all members of the tarwad should consent for a valid partition, 
any tavazhi represented by the majoiity of its major members may claim to take its share of 
all the properties of the tarwad and separate from it provided that if there is an ancestress 
common to that tavazhi and any other tavazhi of the tarwad her consent is obtamted for such 
separation (Section 38 Madras Act XXII of 1933) and the share allotted to the tavazhi shall 
be on the Per capita basis (Section 40 of Madras Act XXII of 1933) But conversion of a 
member of a tarwad to another religion entitles him to claim and the other members to compel 
him to take his or her share of the the tarwad properties and separate from the tarwad 
(Section 39 of Act XXII of 1933) 

653 Inheritance — Religious eflicacy not being a ground of preference in succession 
among the people governed by the Marumakkatayam Law, the only test that ought to 
be applied to determine the preferential heir must be the test of propinquity or nearness 
of blood But group succession being the rule among these people, the question arises whether 
when a person having separate property dies, his property should be taken by the tarwad of 
which he was a member or by the tavazb< to which he belonged Applying the test of pro 
pinquitv, It IS the tavazhi that must suci-eed and not the whole tarwtid** But the Madras 
High Court has not been quite logical in its conclusions on this question and while it holds 
that the separate property of a female member would go to her tavazhi,** it says that of a 
male member would be taken by the tarwad** subject to the exception that if the property of 
the member has been acquired with the help of the tavazhi property, that property would be 
taken by the tavazhi *• When there are several tavazhis, they having separated from one 
another, on the extinction of a tavazhi by the death of its last member, the tavazifrom which 
the extinct tavazhi separated last, succeeds to its properties in preference *0 others though 
more nearly connected with it by blood *** This is yet another unwarranted exception to the 
rule of propinquity 

654 Will — Every person goven ed by the Marumakkattayam or the Aliyasantana 
Law of Inheritance, if of sound mind and not a mmor, can dispose of his self-acquired or 
separate property by will under the provisions of the Malabar Wills Act V of 1898 Even 
property which once belonged to a tarwad may become the separate property of a person 
when he or sht happens to be the last curvivor of the tarwad. So also m the case of property 

(94) Sreedtvt v Peruvun't, 40 L W. 455 1935 M. 71 67 ML, J 671; 19S4 M W.N. 1210. 

(95^ But sec palhumria V Raman JV^mttyar. 44 M 891 14 L.W. 257 41 M L.J. 243* 1£2I M W N 594 
1921 M 224 (FB) 

(96) Sakthtv Sakth,. 24 Tr LR 192, Manjappa \ A/of«*w, 39 M 12 30 MO, J 204 32 I.C 165, « case 

under Aliyasintana Law 

(97) Knsknan v Damedaran, 38 M 48 16 I C 769 24 M L.J. J40 

(98) 2?afnan V Afodftaran, 1927 M 244 , Gov, ndon v Sankaran, 32 M 351 2IC 183; 19M.LJ 350 

99 1 /fomu V /ftiaiAa, 10 MLJ 57 

(100) Gopala V Raghava, 21 L W. 215 1925 M 460, Sankunni v. RaTna, l929 M 346 
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belonging exclusively to the tavazhi of a tarwad.the last surviving member of that tavazhi can 
dispose of that property by will, even though he belongs to a tarwad consisting of other 
members 


THE MALABAR WILLS ACT, 1898 
Act No V of 1898. 


An Act to declare th‘ testamentary Povuer of persons gtoertud by the Marumakkatiajram Or the AUyasantarui LaW of InJierl- 
etnet and to pTottde rules for the execution, attedatUm, recreation and reOtOal of the tenlls of each persons 

Preamble 

Whereas doubts haoe arisen regarding the testamentary Poorer of persons governed by the Maromahkattaynm or the Aliya- 
santana La’o cf Inheritance, and whereas it is expedient to retnooe ssch doubts, and to provide rules fcf the execution, attestation, 
revocation and revival of the wills of Such persons, it ts hereby enacted as follows 


PART I 
PkeliMiMaky 

Sbort title 

1 (1) This Act may b' called “the Malabar Will Act, 1898” 

Local eirent 

(2) It extends to th* vuhole oj the Presidency of Madras, and 

Gpmmeacem eot 

(3) It shall cone in'» force on such date as the to al Government by notification shall appoint in this behalf 
Prodded that nothing in this Act shall be deemed to affect the Hindu Wills Act, 1870 
Interpretation clanee 

2 In this Act unless there be something repugnant in the subject Or context — 


(1) ‘ minor” means ary person who shall not have completed the age of etghUen years 

(2) ‘ Will” means any legal declaration of the intentions of the testator with respect to hxs property which he desires to 
he earned into effect after hts death, 

"CodlcU” 

(3) "Codicil” means an instrument made tn relation to a will and explaining, altering or adding to its dispositions 
It is considered as forming an additional part of the will 


PART II 
Op Wills 

Pcrion* to whom tbla Part shall apply 

3 This Part shall apply to persons domiciled in the President of Madras who arc governed by the Marumakkattayam 
or the Alxyasantana Law of Inheritance 

Persons capable of maMng tvills. 

4 Every person oJ sound mud and not a minor may by will dispose oJ piopcily which he could legally alienate 
by gift inter vivos and shall be deemed to have been always competent so to dispose oJ such property 

Explanat on 1 — Persons who ate deaf or dumb or blind are not thereby incapacitated Jot making a will, ij they 
ate able to know what they do by it 

H I — 46 
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Exblamhon ll—One who w ordinarily tnsane may make a will during on wtenrl in which he n oj sound 

mind 

Explanation ill —JVo person can make a will while he is in such a state oJ mind whither ansinti pom drvnkn ~ 
ness or pom illness or Jrom any other cause that he does not know what he is doing 
Will obtained by fraud, coercion or importunity 

5 Will or any part oJ a will, thejnakmg oJ which has been caused by Jraud or coeictvn or by surh irnporlumt), 
as takes away the jree agency oJ the testator, is lotd 

Will may be revoked or altered 

6 A w’ll IS liable to be revoked or altered by the maker oJ it at any time when he i' compehnl to dispose of 
hts property by will 

7 Polhing contained in section 4 shall — 

(t) njgect any right established before the commencement of this Act by a final decree oJ a Court of a competen t 
jwtsdution, 

(b) authorise a testator to deprive any person of any right of maintenance of which, but for section‘d, he could 
not depute them by will, 

(c) afect any law of intestate successwi or authorise any testator to create m property any inleiest which fu 
could not haie createa prior to this Act 


PART 111 

Or THa Exccutio'«, AmsrATioN, Rxvocation, Altehatiom aHd 
Revival op Wills 

Person to whom this part ahall apply 

3 This Part shall apply to persons governed by the Marumakkattayam or Aliyasantana Law of Inhenlanci, whethee 
they are donicited in the Presidency of Maaras or not 

Execution oi Wills and Codicils 

9 All wills and codicils made on or after the date of the commencement of this Act within the Presidency of Madras, 
and all such wills and codicils made outside the said Presidency so far as relate to immovable properly situated 
within the said Piesidencj, must be executed according to the following rules 

First — The testator shall sign or shall affix his mark to the will, or it shall be signed by some other person in 
his presence and by hts direction 

Second — The signature or mark of the testator, or the signature of the person signing for him shall be placed that 

If shall appear that it was intended thereby to give eject to the writing as a will 

Thud— -The will shall be attested by two or more witnesses, each of whom must have seen the testator sign or ajix 
hxs mark to the will, or have seen some other persem sign the will in the presence and by tie direction cf the testator, or 

have received Jrom the testator a personal acknowledgment of his signature or mark, or of the signature of such other 

person , and each oj the witnesses must sign the will in the presence of the testator, but il shall not be necessary that more 

than one witness be piesent at the same time, and no particular form of attestation shall be necessary 

Incorporation o£ papers by reference 

10 If a testatoi in a will or coital duly attested, refers to any other document then actually written as expressing 

any part of his intentions, such documents shall be considered as forming a part of the wilt or codicil in which It ts referred 

Witness not disquaUfied by Interest or by being executor. 

11. No person by reason of interest tn or of has being an executor of a will, is disqualified as a witness to prove 
the execution of the will or to prove the valtdity or tnuabdily thereof 
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Revocation of »ill or codicil. 

Ao will or codicil, nor any pail theteoj, shall he Ttookedolheiwise than by another will or codicil, or hy wme 
writing chela lot ion on intuition to revoke the same and executed in the manner in which a will is hereinbijoic r quued 
to be I \initid, 01 by the burning, tearing or oOurwiie destroying the same by the testator, or by some person in hn pri 
senci and by his dinrtion iii'h the intention oj rending the sane 
Efiect of obliteration, interlineation or alteration in a will 

n \i obliteration interlineation or other alteration made in any will oiler the esecahon thereof ‘hall hen, ary 

rjfct eiiipt so Jar as the words or meaning oJ the will shall have been theieby rendered illegible or vndisan ibtr, nnte”, 
such alteration shah be executed in like manner as hereinbtjore is recjuired Jnr the execution oJ the will, 'ate, hr' the 
util as so altered shall be deemed 'o be exet,iited ij the signature oJ the testator and the subscription oj the witnesies 
be made in the margin or on some other part oJ thi will opposite or near to such alteration, or at the Jool or end of or 
apposite to mimorundum rejc>ting to such alteration, and written at the end ojsome other part oj the will 
Revival of a will or codiicil 

14 Mo will or codicil, nor any part thereoj which shall be tn any manner revoked shall be riiokid otherwise 
than by the rc-cxecution theteoj, or by a codicil executed tn manner herctnbejore re'quired and showing an inieni’or to 
revive the same, and whin ary will or codicil, whuh shall be partly revoked and ajterwards wholly reioked, shall be 
revived, such revival shall no' extend to so much theteoj as shall have been revoked bejore the revocation oJ the whole 
theteoj unless an intention to ihi contrary shall be shown by the wtll or codicil 

Execution and revocation of will or codicil by soldiers or mariners 

15 Ao will or codicil made by a soldier emplojid tn an expedition or engagea in actual warjare or i) a manner, 
at sea and no relocation by such person oJ his will or codicil shall be deemed invalid by leasoii only uj such wilt, 
codicil or relocation not being mide in accordance with the provisions oJ this Part 

THE MADRAS MARUMAKKATTAYAM ACT, 1933 
Act No XXII of 1933 

[Received the assent oJ the Covet nor on 2]sl Mawh 1933 and oJ the Governor-General on the \2th elpril, P33 ] 
An Act to define and amend in lertoin rrsprcl%ph law relating to montage, guardianship, intestate succession, fem'h 
management and hartitior, applicable to persot govsmed by the Marumakkattayam Law oJ /iihttifaiet 

IVhereas tl is expedient^ define and amend in certain respects the law relat.ng to marriage guaidianshp intestrt , 
suwesston, family managemn l and partsmn applicable to persons governed by the MarumakkaUayar^ Law of Inhentanc, , 

and whe-eas the preiious sanction aj the Gonernor-Ceneral has b^en obtameet to the passing cf this Act, 

It IS hereby enact'd as JoUows — 

CHAFTFR I 

Preliminary 

Short title and application 

1 This Act may be called “The Madras Marumakkattayam Act, 1932” 

2 It shall apply — 

(a) to all in the Presidency of Madias who are goverrred by the Marumakkattayam Law of lnh,n. 

(b) to all Hindus outside Ike said Presidency governed by the said taw ,n respect oJ properties within „, are 

(c) to all Hindu males whether governed by the satd Idw or not, who have contracUd or may contract marital 
alliances with Hindu Jemales governed by the satd law 

RcpMl of Modros Act (IV of 1896). 

2 The Malabar Marriage Act, 1896, in so Jar asU u applicable In Hindus following the Marumakkattayam Law 
0/ Inkeuxlmteej U hmhy repealU* 
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Dctinidom. 

3 In this Act, unless these is Mjithint repugnant in the subject or context — 

(a1 'ananaravan' means any member oj a taswad other than the karnason, 

(b) Collertor' means the Collector oJ Malabar or South Kanara, as the case may be, and tneludes any Itenenue 
Jhmstonal Officer who is authorized by the Collector to perjorm his Junetions under this Act, 

(l) 'Karnavan' means the oldest male member oJ torwad, or tofiazhi, as the case may he, in whom the right 
to management oJ its pioperties vests, or in the absence oJ a male member the oldest female member or where by custom 
or family usage the right to such management vests in the oldest female member, such female member, 

(d) 'major' means a person who has attained eighteen ygars of age, 

(e) 'marumakkattoyam' means the syitem of inhentance in which descent is traced in the female line but does not trwlude the 
system of inheritance known as the Ahjasantana, 

(f) 'marumakkattayi' means a person goverttcd by the Marumakkattayam Law of Inheritance, 

(g) 'minor' means a person who has not attained eighteen years of age, 

(h) 'prescribed' means prescribed by rules made under this Act, 

(i) ‘taiwad’ means the group of person forming a joint family with community of propeity governed by the Maru- 
snakkottayom Law of Inheritance, 

(j) 'tavBzhi' used in relation to female means the group of persons consisting of that female, her children add 
all her descendants in the female tine, and 

(k) ‘tavazhi’ used In relation to a mate means the lavazh* of the mother of that male 

CHAPTER II 

Marriage aHd its Dissolution 

Marriages valid under the Act, 

4 M) Save as piovided in section "s, the conjugal union of a Marumakkattoyt female with — 

( 1 ^ a male belonging to the same community as Sufh/emale, Or 

(il' a male, not belonging to such community and whether a marumakkattayi or not, shall be deemed for all 
puipo’es ‘0 be a legal marriage if — 

{^) the parlies to the unionarenot related to each other ui such decree of consanguinity or affinity that conjnagal irtion 
bitween them is prohibited by any custom or usage of the community to whi„h they belong or either of them belongs, 
and 

(b) 'he union — 

Cl) was openly solemnized in accordance with the cutomary ceremonies, if any prevailing in the community ter 

which the paitiei h long or either uf them b longs, before tne date on which this Act comes into force and is subsisting on suchdate or, 

in) n so solemnized in accordance with such ceremonies on or after the dale on which this Act comes into force and 
eh iilhi r or both the parties are minots, with the consent of the guardian or guardians of such minor or minors ,or 

I was registered as a marriage undei the Malabar Marriage Act, 1396 before the date on which this Act comes 

into foice find is subsisting on suchdate 

(21 A conjugal inwn between minors or betw.en a minor andt major which would otherwise be a valid marnage under 
sub-sictioii I 1 j sholl not bt dcim,d to be invalid merely on the ground that th-coisent of the guardians m guardian of such minors 
Or minor was not retained to the unton 

> i, Mo ,t' of every mniringe contracted on or afUi the dale on whvfi 'his Act comes into force shall be given by suck 
Person, to III, h ruin n'y, ,n such form and within suck times as may by brescribed failure to give such notieo 
shall be pu ishabk with fine which mas extena to fifty rupees but such tadure shall not invalidate the marriage or effect the Ugal 
lights of the Paili s to or the issue of suih marriuge 
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Marriage during conrianaac* of prior ntarriage voifL 

5 (1) Dunng the eontwiuince oj a prior mamage whidi ts valid under section 4, any mcmage tontr acted by either of the 

patties thereto on or ajter the date on which this Act comes intojoiee shall be zotd 

(2) On or ajter the said date, any marriage ij contracted by a male with a morumakkattayijemale, during continuend^ 

oJ a prior marriage oJ such male, shall be void, notwithstanding that his personal law permits oJ polygamy 

Note • — In the case of a female governed by the MarumaUcttayam Law as modified by this Act, any 
marriage contracted by her with a Hindu male during the continuance of a prior marriage ol suci male is vOid 
under this section, notwithstanding that his pcrtOit^l law permits of polygamy, and such a maniage cannot be held to 
be valid merely because at the tunc of the marriage the Marumakkattayl female had made a declaration that she 
had renounced her “ personal law 

Disaohitioa of marriage 

6. A marriage vJid under section 4 may be dissolved — 

(a) by a legistered instrument oJ dissolution exeivted by the parties thereto, or 

(b) by an order oJ dissolution as heuinajer provided 

Provided that ij eithei or both the parties ts ot are minors, the marriage shall not be dissoUed until ajter the party has become- 
a major ot both the parties have becossu majors, as the case may be 

Petition for diaeoUttion. 

7 (1) A husband Or wife may present a petition Jor dissolution oJ marriage — 

(t) tj the place where the mamage was contracted or the respondent has a permanent dwelling or acluedly andvolun- 
taril y resides err carries on business or personally works Jor gain at the time, the petition is presented is situated within the local 
limits oJ the jurisdiction oJ the Catft oJ a District Munsij, tn such Court 

(it) IJ such place is not situated within the total limits oJ the junsdietion oJ the Court of any District MunsiJ, tn 
the Court oJ the Subordinate Judge ot tJ there ts no such Court tn the Court oJ the Distnet Judge, within the local limits oJ whose 
Jurisdiction such place ts situated, and 

(ttt) ij such place IS situated within the local limits Jor the time being oJ the ordinary original etiil juitsehc- 
Iton oJ the High Co’irt oJ Madras, in the Maatas City Ctvtl Court 

(2) The petition shall specify the place where and the date on whKh the mamage was con’raclid and tJ the respondent was 
a minor at the time oJ the marriage, the name, and address oJ the guardian, ij any, with whose consent the marriage was contraeteif 

Service of copy of petition on sreepondent. 

8 A copy oJ such petition shall be served at the expense oJ the petitioner on the lespondent 

Order of dissolntion 

9 On the motion oJ the petitioner made mot earliet than six months qfter the service oJ the copy as ajoresaid, ij the petition 
IS not withdrawn xn the meenttme, the Court shall on being satiated ajter such incpaiy as it thinks Jit that a marriage u huh ts valid 
under section 4 was contracted between the parties by order in writing, declare the mamage dissolved The dissolution shall take 
rjectjrom the date oJ such aider 

Application of the Code of Civfl Procedare, 1908 to petitions 

10 The ptovisions in the Code oJ Civil Procedure, 1908, shall so Jar as may be, apply to petitions under this Chapter 

Bar of salt for rootitntion of conjugal rights. 

1 1 JVo Court shall enleitain a suit Jor restitulion oJ eonjugeil rights between the parties to a marriage laltd under section 4 

Chapter not to apply to marrlsges of Nambodri i 

12 JVothing contained tn this Chapter shall ap^ to the mamage oJ any Jfambud't woman Jollowing the MaiLmakkattayam 
Law oJ Inheritance 

(101) VmkeUatamanv Janakt,\9'Lyi (1939) 1 M LJ 520 1939 M W N 262 1939 M 595 
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CHAPTER III 

Maintenance and Guardianship 
Maintenance of sslle and nslnor children. 

13 (1) The wije and mtnat children otiut that matned minor daughters under the guardianship oj their husbands, shall 
be entitled to be maintained by the husband or the Jather, as the case may be 

Proitded that the wije shall not be entitled to maintenance Jr om the husband {/ she rejuses to Ine with hem uithout just cause 
(2) Mothing contained in sub-section (\) shall aject the right oj any person to maintenance Jrom his or her tarwad or tavazht 
proptities 

'31 in awarding maintenance iinaet sitb-secUon fl) the Court shall have due regard to the means and ciicumstances oj the 
prison against and by whom maintinaine is claimed and to the teasoiiable wants oJ the person claiming maintenance 

Guardianship of minor wiie and children 

14 The husband shall be the guardian oJ his minor wife in respect oJ her person and property and subject to the provisions oJ 
section 1 5, the lather shall be guardian oJ hts minor children other than married minor daughters tinder the guardianship oj their 
husbands in icspect oj their person and property 

Piosided that such guardianship shall not extend to the right and interest oj the wije or children in respect oj tarwad or tavazhi 
prop, r'les 

Pro idtd jiiither that nothing contained in this section shall apply to a jemale member oj any oj the laiwads included in the 
schedule or her childr,rt, where such Jemale member, resides in her own tarwad house and not with her husband 

Guardianship of minor children by husband deceased or divorced 

15 The niothir shall be the guardian oj the person ord property oj her minor children ij their jather is dead or the marriage 
oj their parents is dlssoUed 

Savings of the operation of the Guardians and Wards Act, 1890 

It) j\othing lontainid in sections 14 and 15 shall be deemed to aject the operations oj the Guardians and Wards Act, 1890 

CHXPTERIV 

Intestate Succession 

Property as to which a person is considered to have died intestate. 

17 A person ij deemed to die intestate in respect oj all property oj which he has not maoe a testamentary disposition ithuh is 
apable oj taking efeit 

Illustrations 

(i) \ has lejt no will He has died intestate in respect oj ,he whole oj his properly 

til) A has lejt a will whereby he has appointed B his executor but the will contains no other provisions A has died intestate 
ri'espect oj 'he distribution oj his property 

(ill) A has bequeathed his whole property jor an illegal purpose A has died intestate in respect oj the distribution of hts 

Property 

(iv) h bequeathed Rs ] ,000 to h ana Rs 1,000 to the eldest son of C and made no ether biquest and died leaving Rs 2,000 
She died before A withatl ever having had a son A has died intestate tn respect oj the distribution oj Rs, 1,000 

Devolution oi property leit by marumahkattayi male Intestate 

18 On the death intestate oj a marumakkattayt male, his properly which Is selj-acqwted or separate, shall devolve tn the order 
and according to the rules contained in sections 19, 20, 21, 22, 23 and 24 

Where intestate has leit mother, widow, children and lineal descendants, 

19 Where the intestate has lejt surviving him a child or children, or a linedl decendant or deseendanlt in the JtmaU Una 
through d'ceasta aaught'r or aaughttrs, or both, and also hts mother or a widow or wtdoita or both hts nalhst and a wtdew or 
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wiiiouis, the whtU ofth* ProPtr'y *hall b«lo»g to i/urn In tht abune* pf tht mothOr md^, tht vohelt oj flu Prop*'ll ^ 
belong to the Mid Of childten and inch lineal descendant ot deicendants; and in the absence oJ the mother, widow and chid, the whole 
oj the property shall belong to such lineal descendant or Jejeendant* 

\’ote — The wordi “child or children” m this section rcfei only to child or children ol a marriage tecotjnised bv 
section 4 of the Act and not to the oflspiing ol a union which u not a marriage withn the meaning of that section ••• 

Jtnles ol distribntion in caece falliiiK under section 19. 

20 The distribution oj the ptopeiy among the heirs tejerred to in section 19 shall be made in auordance with the 
following rules — 

(i) The widow or, tj there is more than one widow, each of the widows, shall be entitled to a share equal Id thatoj 

a child. 

(li) The mother shall be entitled to a share equal to that oJ a child 
(ill) Eoety child {sen or daughter) shall be entitled to an equal share 
Provided that ij a daughter has predeceased the intestote, the lineal descendants oJ such daughter in the ftmalo Itno, shall be 
ei titled to the share which stub daughter would hate taken had she surtived the intestate 

(iv) Grand-children by a deceased daughter, shall be entitled in equal shares to what their mother would have taken had 
she survived the intestate 

Pro ided that ij a grand-daughter has predeceased the intestate, the lineal descendants oJ such grand^daughter in the Jemal 
line, 'hall be entitled to the share w huh such grard-daughter would have taken had she survived the intestate 

,\) In like manner the property shall go to the surviving lineal descendants of the intestate in the female line where such 
drs'cndanis are in the degree oj great grand-chtldtert ot in a mote remote eUgree 

Exploration I — Tht descendants oj a daughter, daughter's daughter or other Je male descendant in thejemale line, shall not 
be entitled to anv share in such property tJ such daughter, daughter's daughter or other descendant ts alive at the tiene oJ the death 
oj the instestae 

txplanatton II — The descendants of a son who has predeceased the intestate shall not be entitled to any share tn such property 


Illnstraltons 

( 1 ) Z, dies intestate leaitng two widows A and B, kis mother C, a son D, daughter E, a grand-daughter F fy such daughter, the 
the lineal descendants oj a dtceaseud aughter G and the hnecd dt'cendemts of a defeated ton T A, B, C D and E each gets ont-svah 
and the lineal descendants oj G get one 'txih oj the property, Tpe grand-daughter F and the lineal descendants ofT do not 
get any chare 

(2) 7, diet Intestate leaving no widow or mother, but leeutng A ion, B a daughter, E and F a grandson and a gtand-daugfltti bjt 
a deceased daughter G, and a grand-daughter G by a deceased daughter and two greatgrand-daughters H end V by a deceased 
daughter D, A and B will each be ertitUd to one-forertk of Z’s property, E and F will each be entitled to one-eighth, G will b* 
entitled to one-eighth and H andP foch to one-siretoenth 

(3) Z dtt-s intestaio leaving no mother, widow, or child, bid leaving three grarul-tiuldren A, B andC by a daughter X who hat 
predeceased him and two grand-children D and E by a daughter Y who has alto predeceased him A, B and C wM each be entitled 
to one-sixth, and D and E will each be entitled to one-Jourth of Z's property. 

Holes of distribution where intestate hae left no child or lineal descendant b«t only nsotfaer or widow 

or both. 

2 1 Where the intestate has not lejp surviving him arty child or hneal descendant in the Jemale line through a deceased daughUt 
but has lejt his mother and a widow or widows, ene-halj qf the property shall devolve on his mother and the other halj on hts widow 
or widows in equal shares In the absence oj a widow, the whole of property shall belong to the mother 
Rules of distribution where intestate has left only widow or mother’s tavaahi or both. 

22 Where the intestate has not lejt summng him las mother ot ary chid or lineal descendant in thejemale line through a deceased 
daughter but has lejt a widow or widows and his mother’s lavazht,one-ha(fl<tf the pfcpsrty shall devolve om hts widots) sr wtdtsvs sPi 


(lOJ) Janaki v. Paman, 59 L W. 443. 
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the vthef halj on his mother’s tavadn In tfu absence of the mother’s tavazhs, the whole oj the property shall belong to the widow or 
widows and in the absence of a widow the whole of the property shall belong to the mother’s tavazln 

Roles of dietriborioB where inteetote h«s left only father and maternal grandmothcr’a tavazh! 

23 Where the intestate has not left sunttiing him arty of the heirs mentioned in sections 19i 21 and 22 bit has left hts 
father and hts maternal grandmother's tavaiht, tKt'halJ oJ the piopeily shall devolve on his Jather and the other half on hts matnna^ 
grandmother’s tavazht In the absence oJ the maternal grandmother’s tavazhi, the whole oJ the property shall belong to the Jather 
and tn the absence oJ the Jather the whole qf the property shall belong to the maternal grandmothir’s taiazh 

Rules of djstnbation where Intestate has not left any of the heirs mentioned in sections 19, 21, 22 
and 23 

24 Where the intestate has not tell surviving him anj oj the heirs mentioned in sections 19, 21, 22 and 23, the prnberty 
shall devolve on the taiazht oJ his mother’s maternal grandmother or on the taiazhi oj a more remo'e Jemr/e aicendarl in the ftmals 
line the nearer excluding the more remote 

Devolution of property left by mammakkattayl female Intestate 

25 On the death intedate Ota marumakkattayi Jemate her property which is selj-acejuired or separa'e shall devohe rn the 
order and according to the rules comt 0 din sections 2f> 27, 28 and 29 

Rules of distribution where Intestate has left children and lineal descendants 

26 Where the intestate has lejt stnuivtng her, children or lineal descendants in the female line through diet used danghtere 
or both, the whole of the property shall belong to them 

The pTomsions oJ clauses (m), (iv) and (v) of section 20 and of Explanations 1 and 11 to that section shall apph to Int 
distribution of the property among the children ana lineal descendants of the intestate 
Rules of dlstributioo Where intestate has not left any child or lineal discendant. 

27 Where the intestate has not left idrvmng her any child or lineal descendant in thejernale line through a deceased daughter 
the whole of the property shall devolve on her mother's taveaki 

Roles of distnbutlon where intestate has not left any of the heirs mentioned in sections 26 and 27, bat 
has left husband and maternal grandmother’s tavazhi 

28 Where the intestate has not left snrviOtng let any of the heirs mentioned in sections 26 and 27 but has left her husband 
and her maternal grandmother’s taoazhi, one-halj of the property shall devolve on her husband and the other half on her maternal grand- 
mother’s tavazhi In the absence of the maternal grandmother’s tavzahi, the whole of property shall belong to the husband and in the 
absence of the husband, the whole of the property shall belong to the maternal grandmother’s tavazhi 

Rulea of diatributlon where intestate has not left any oi the heirs mentioned in section 26, 27 and 28 

29 Where the intestate has not left suTvtmng her arty of the hfirs mentioned in sections, 2^, 27 and 28, the property that 
deooloe on the taoazhi of her mother’s maternal grandmother or on the tavazhi of a more remote Jamele ascendai t tn thejernale line 
the nearer excluding the more remote 

Devolution of property left by nonmammahkattayi male Intestate. 

30 (1) On the death intestate of a male not being a marumakkattan 
it) who — 

(a) has btfore the date on which this Act comes into force, contracted as marriage wUh a marumakkattayi Jemal 
which > valid under section 4, or 

(b) has contracted on or after such date a marnage with a mar tandkkettifft female whuh is valid under that section, 
(«) who has left survmng him by such marriage or morria^M enc or more of the following relations, namely — 

(a) a widow or widows. 


(b) children. 
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(c) bntal dtJcndarUj in thi/fmalt luu tknmgh dtceastd daufKltrs, iueh rtlalun or rtlaltons shall hi entttUd, tf tkt fatsOaU 
basalstUjt Ttlattons who art Han accariuit to th» personal lam by which he ts gooerned, byono-halj oj hts property, mhieh is separata 
or stlj-at^ted and ^ the Intestate has left no such heirs, to the mholt oJ such properly 

Ptomded that the reasonahle Junerai expenses oJ the intestate shall first be deducted Jtom such teparate or selj-aequtied property. 
(2) Ihe property drootoing on the relatums ttjarred to in sub^elauses (a), (b) ar d (c) oJ clause {»i) oJ sub-section ( M shall 
asstnbrdrd among them in aeeotdanee with the rule seontatned ii clauses (i), (tii), n\) and (v) ^ sections 20 and txplanaUot* I and 
n to that section 

PoaaammUm and management oi property until divMon fa eHected 

31 (1) The sanSar rnajor members among the ehtldtenatul ol.let lineal descendants through deceased daughters oj the 

intettate or in the absence oj any sucn male member the widow, or tj there ts more than one widow, the senior among sued widows, 
shall be entitled to possession and management of the property rejerred to in sectiant W, 21, 22 and 26 until division is efected 
(2) In the cme oj tne property rejerred to in section 30, ij the intestate has lejt relations who are heirs according to the perso - 
nal law by which the intestate u governed, such heirs shall be entitled to possession and maragement oj the property until division u 
efected 

(3) The karnavan oj the taoazhi mentioned in sections 23, 24, 27 28 and 29 shall be entitled to possession and managemr^ 
oj the pTopcity rejerred to therein until dtmston ts ejfeeted. 

CHAPTER V 

TARWAO ANDITJ MANAGCMFNT 

Dnty ol karnavan to keep acconntt. 

32 The karnavan shall keep true and correct accounts oj the tncome and expenditure oj the tarwad The accounts oj cac i year 
shall be available jor inspection at the tarwad house by the major onandraians once in a year throughout the montnoj Kanm 
joUowing such year and any such attandravans may lake copies oj or extracts jrom such accounts 

N*** — T1 11 section, hewever, has not altered the customary law to ihe extent ol permit' mg a suit lor accounts 
being filed against the karravan 

Alienation of immovable property by karnavan 

33 (n Except Jor coruidetation and jortarwad necessity or bentfitand with the written consent oj the majority oj the major 
members oj the tarwad, no karnavan shall sell immovable property oJ the tarlvad or mortgage with possession or lease sveh pro- 
perty jor a period exceeding twelve yeais 

(2) JVo mortgage with possession or lease with premium returnable wholly ot in part, oj any such property executed m o 
karnavan jor a per od not exceeding twelve years, snail be valid unless, such mortgage or tease is Jor consideration and jor tarwad 
necessity or benefit 

C3) Molhmg contained in this section shall be '-emed to restrict the power oj tkt karnavan to grant, in the usual course of 
management, jor a period not exceeding twelve years any mse without premium returnable wholly ot m pail, oi Ihe reneunl oJ an 
existing kanom 

l>ebt contracted by karnavan when bhsding on tarwad 

34 jto debt contracted or rrwrtgage without possession executed by a karnavan snail bind the tarwad unless tne debt i 
contracted ot the mortgage is executed, jar tarwad necessity 

35 Every member oj a tarwad whether living tn the tatwad house or not, snail be entitled to maintenance consistent wi 
Ihe income and the circumstances oj the tatwad. 

ReliMi«il*|imMit of lumavanahlp. 

36 Arty karnaoan may by a registered document give up hts right as karnavan 

(103) ThMtbumv Vrmutppm, SI leVi 614 (1945) 1 M L.J 7 1944 MWN 724 1945 M 93 

46A 



730 


[Chav. ;CWI3 


AppUcktfoa of ohApfmr'to tovoahlo. '' ' 

37 The ptomitom oj this Chapter shall apply tc aatty tOBatha possessing separaie <“}/ “* ' ' ' 

CHAPTER VI 
PARimON 

Right to tavoshl to otolwu 

3R (1) Anny taiiazht uptesented by the majonty, cj Us major members may claim to take Us share ij aft the propertU* 
of the tarwad over which U ha s power qf disposal and separate Jrom the tarwad 

Provided that no tavazhx shall claim to be divided Jrom the tarwad during trie lifetime oj an ancestress commort to sttCji 
tavaehi and to any other tavazhi or lavazhis oJ the tarwad, except with the consent oJ ssuh ancestress, \J the ts « number oj 
the tarwad 

(2) The share obtained by the lavazht shall be token by it untn the incidents oj tarwad property 

Explar ation —far the purposes oj this Chapter, a male members oj a tarwad or a Jemale members therecj witaout any 
hung child or descendant in the Jemale line, shall be deemed to be a taJazht tj he or she hat no living female ascendant who it 
a member oJ the tarwad. 

Note —Tt-is section <onfcr3 m unmistakable teims upon a member who constitutes a tavazhi aright to demand 
paititionand have f is share in the joint estate converted into a separate estate Hence a creditor oi hi* is entitled 
to attach (hat sl,aiet“* and if that member dies after instituting a suit foi partition and during its pendcncv, hiS 
lend representatives in whom his divided interest vests can continue the suit*** 

TartUJon on change of ireligion. 

'^utwithstanding anything contained in section 33, any member oJ a tarwad who has changed his or her r ligion mdy claim Of be 
comcadid by any other member oJ the tarwad, to take hts or her share oJ all the taiwad properties over which U has power oJ disposal 
and lepaiate J nm the taiwad 

Ascertaliunent of aharc* at partitions of tarwads 

40 M} In the case r/Jeired to in section 38, lavaZht shall be entitled to such share ej the tarwad properties as would Jail 
to the tanazhi ij a division “ (jer capita ” were made amo«g all the members oJ the tarwad then living 

(21 In the case rejerred to in section, 39, the member who claims or ts compelled to divide Jrom the taiwad shall 6* entitled to 
such share oJ the tarwad properties as ufould Jail to such members tJ a division, “ per capita ” ibeie made among all the members of 
the tarwad then living 
Application of chapter to tgvazhis 

41. T he provisxoiu oJ this chapter shall apply to every lavazht possessing separate properties as ij it were a tarwad 
CHAPTER VII 

IMPARTIBLE TARWADS ' 


Certain tarwads fo be Impartible unless registered as partible 

42 (1) Every taiwad included in toe ..chedule shall be an impartible tarwad and the provisions oJ Chapter VI shall not apply 

to such tarttad unless and until it is registeied as a partible tarwad 

(2) M t less than two-thuds oJ tne major members oJ a ibrWad Sejirred io so sub-soatse* -( it etey Hfaepresetit peto- 

hoti fo the Cot’ or Jot the registlattori of the t0ru/«d at partible , i , 

(3) .$ ti petition shall be in suen Jotm and contain such partictdins at may be prexttbtd / i 

(‘^) Ijr after giving notice to all thi mijor mimbers oJ the tarwad ana rtdaking suei taguity diiho deernS fit, the Collee- 
ti siihsj'ied that not less than two-thirds oJ the major members oJ the tarwad kdve ttgnedkh* ftMian -mth, tpfiirjsee oorUfSft ,nni 


the legts'ialion oJ the 
fh) On such legist 


id as partible, he rhall register tne tarwad as partible, 

qiriuii • lit I l( 

the provistons^oj Chflpter shdl af^y to suck tarwad 


JnjritdciupniljJJ 


^104) 5iiirama7i>flm V JVamtna (1938) 1 MLJ 710 47 L W 538 1938 M.WN 478 1938 M 553 
(105) Ma^aity SuiramL]amf49t'VbUi,'Ki^i, (fOl) 
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Recis^tion of tarwmds ■• impartible 

1 1 1 / M r-' 1 , 

43 (I) J^ot less than two- thisas oj the major member oj a taruad mny, at any time, f-resent a petition to the O'llrclor 

Jor the registrattoH oj the tarwad as tmpaitible f > i ^ j i i ik 1 

(2) Such petition shall be in sue ijorm dh'ieontein P?e,scrff^, ^ 

' '' lJ*(^lfX\g.V>mt,np^(lt^^^,o^l t,}if mdfpi^mcmbti’i^oj Ine iehitad and makmg stteh tdtpnry ds he dee^S Collm 

j isi HlAffnii tiutf ltssi,^thartjwi^^hiids maj^or membir\ the tatmlid hatre ngded the petition tCUh thetf Jiee,^ i?!‘ 

aeiire the registration oJ the tarwad as impartibie, he ehail register lie tarwod' )asffnpa tibU M '< . ^ ^ > 

' \ii-hh<< Ott, s^^^^regi^tr^tii^nj^ejrfoinswnsoj Chapter VI shall not apph to such tarwad'unless^and rrglstrktiorr n 

cancelled under section “14^ ' ' ‘ \ ' . i ■ rt V » ^ 

'' ■ Nok«H-rlld;r,glH 4 partition i^aMng bc<^ . lr-.ri^<onl/i'.. d ifiV 'A.'I Ari'J reptc'Jct.Oiig . 

' ^‘A^^ll^5'’l^lpnadrft» a,»v(| .liijy iJj^_,jp^^Vrtitijon, tlie taivCad'is fi g{'A(Y»‘d tin Ittlpar^Wn fejyi t|io> t,o)|4,C|t^/ . 
'’¥ii‘8l»ur»ib»'ild^f *i 9 t su|l ii^c^mpcli n(' < vt'rt'' iliOi^li (h« order b» raaidQ W 

n. .or lo the p irtition S''>' »«• Si. wh.-'r. LiV,. .il.->.'rnViil'.'n' »*?i^<iil(btror(libahaooiOl 


[' iW ullWr orihbahaoo lOl ' 

it/oti'c^riterl di'fl-afTiJu- iigliM |Mad*,n|i^9, vflJacbrru ry^ »' 


So aliO when allti a 

ti\T!’hi, 111 ! t irwird is regislmd ts mipariibli’, s' 
h \ en though a l-irwad IS rtgisiercd as imp ‘Hibh under this 't inv lavizhi wiihii) lli it i irssart eati i m ii 

pibpo41t»iplf»n«\ttfi|iiS^Vs‘W« ^ "s '"I’-'a'a/hi >0* “di.t) 

CanceIIaVi\>/i’irf'Anl®Tfdg:^^lol»o '.A ^ni< ' >, . ^ t ^ , i, > i' A ’ ' 

n ( 1 ) Aot less than tuo-thilH^'oj'fhd'iXMJb/ membets oJ,\li '"t tV ‘ 

ftme prennl a pilition (o the CviltcUt Joi\tfif qji 'rcA teei^ttaUoti 

^ ^ s . .1 >W., ^ fj) 

^^jefci S{,^c^^rjtct({a's mov be preset ibed^ ^ s,-,, ,s „ ,ji ) 

v^) U 'l/hr giving notice <» ail the major mrmb is oj t ,e tnriLaa and ma' mg sum iitq^itie^^as^ Ar diems fit,^ the Cnllectu 
IS satisfnd that not It ss t lan hi o-lhirds rj the major members oj the taruad na.r sigrnd the petition uiih I leii Ir^'consCiiHtid i'rsii 
the cancellation oJ the registration, h snail cancel such regis'ialion agnivad 


\idence « 




Oi’ 


Pe^v^er^p^^ Collector to take e - - 

' ' nu'^ctuecu]^\hal^'/ui)}! f jrtnW/iott - 14 a> qt< fres,teKytti psi(;.m(s tbf^f^ad. oJ Cm 


l-’inciihiri. 1908, u/un trying a suti in u sped oJ thejnllouing mall, rs namely 

«»\ mtirt. t^AA^. 4 •/ t 

(a) etijorciri^ the atltndntce oJ a>iy person end examtinug mm oft ei^tn dt ryfOrnrtioh ^ 

(b) contpeUtng the production cj documents^ and 

^c) is%uin^ commiiitons Jot t/ie exarntnc^ion prom ding bijon 

shall be deemed to be a juitnhl ']psbnidlfig /) r u' ilrt b>io M e' 0 r ,\ y , 


till Collette 
ssec] 


Collector's order to be fioal hi awh , ( . 

4(i The order oj the ColUclor registenn. 
section 43 or cancelling such registration unaet s 

Maintenance of register by Collector 


is pariibh undet siction 42 0 


rn 44, shall b. Jit a! and shall noVi>e'^jlhol)VA\if 

Auianun\nO,,oi>.t> , 1 , vl. „ , ,„oA.' lA 

A'llnl tinil-So , ashs n\K 

^ , itions presented to him tr 

by him on such petitions and shall at all rs’asonable ttm^!I^^Jl)iStl'^atth' hlaM’Skuiuiiitigutr i^b4is\ihtl(l 3 
prescribed jee, give a copy, ctilif led under nis hand, oj any entry therein lonini '> n e ss-„ss\ -jA ''.AAuoAlj si 


twad as impartible under 


721 (1940)2MLJ 791 >9^ M W ,„„a.M.A situ, ^ , 

(IO 7 ) AruAnas V JVarayanan, 1938 M W N 330 47 LVN 786 (1938) 1 M L J 715 1938 M 555 

'(lW)*^AmlL*]*wf llii WWl 809 '^l 95 «atMtlLiJ 287 uAiI,M« »(fe(fl 99 

evi L s lOfoi) t6t N j PC 
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HINDU LAW 
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CHAPTER VIII 

MlStEIXANEOUS 

Con*tr«ctloa of bcqocMs, gifts, etc , to tvlfc or tirtfo oimI children. 

43 Wnae a Prrson bequtaths ot mnkei a gjt oj any proptrty I&, or purchases any property tn the name oj, his wtje alone or 
his UMje and one or more oJ Am children by such wtJe together, stub property shall, unless a contrary intention appears jrom the unit 
or aeed of gift or purchase or from the conduct of the parti-s, be taken as tavazhi property by the Wife, her sons and daughtvs by 
such person and the lineal descendants of such daughters in tne female liru 

Provided that in the event of partition of the property taking place under Chapter VI the property shall be dintded or the 
‘stirpitaP principle, the wife being entitled to a share equal to that of a sem or daughter 

— Where the property wa* purchased by the husband in the nanic of his wile and daughter, and the wile 
died before this Act was passed, the union of the wife wiih the husbard cannot be said to have tubsislrd on tl e day 
when the Act came into force, and, therefore, her union with her huthand cannot be treated as a legalised marriage 
so as to attract the stirpital division meruoned in this section “• 


49 (1) TA' local Goiemment may make titles consistent with this Act to carry into effect the purpose thereof 

(2) In particular and without prejudice to the generality of the foregoing power, such rules may provide for — 

Ca) alt matters expressly requited or allowed be this Act to be prescribed, and 
(b) the procedure to befdlowed tn respect of applications under Chapter Vll. 

(3) All rules made under this section shall be published in the ‘Fnrt St. Georgo Gnaettc’ and on such publication shall 
hate eject as if enatUd in this Act. 

Savings. 

50 Mothtng contained in this Act shall— 

(al bt deemed to confer any rigMs on the parties to or the issue of any marriage which is dissolved befoie this Act come 
ttUo force. Of 

(b) be deemed to eject any rule of Marumakhattayam law, custom or usage, except to tne extent extpressly laid down in 


THE SCHEDULE 

[Sec the second proviso to section 14 and sub-section (I) of section 32 1 
List ot InhARTiaLs Tar wads 

1 The Zamonn’s family consisting of — 

(a) Pulhta Koinlakom situate lu Thuuvanout, Caltad taluk, 

(b) Patmhare Koinlakom situate in Mankav, Calicut taluk, and 

(c) Kithakke Komlakam situate at Kottakal, Eraad taluk 

2 The Ctarakkal Konlakom neat Cannanote 

3 The fhlambur Komlakam in Milambut aimiini, Etnad taluk 

4 The KizhakkeKooilakom of the Kottayam Baja’s famUy.Kottqyam taluk 

5 The Thekke Komlakam of the Koltayam Regia’ s faintly, Kottiyam taluk 

» MLJ 508 1941 M 605 See uho TkathaAmmav ThankaPfra 
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6 7A# PetttiAat* Kenlakom of Kouayam hi^a'ijim^y m KMayam iolvk. 

7 AyoMehett Kaotlahm tn Ptttanurt anuam, Kurimbrancd taluk. 

8. 7ht EdaodM Kcvdakm m Putamett ansam, KunmJ>tanad taluk. 

9 The Ayiranazki Kooilakom of tht Wallutanad Raja'i Jamlty tn the Walluvanadt taluk. 

10 IhtKadamumema Kooilakm oj the Walluoantut Jltya’t Jamtly in the Wallta>anad tabtk. 

1 1 Tht Atipura KomUJtom to the WaUmanad Raja’s Jamtly tn the WaUtwanad taluk. 

12 The Uttwatdjtam which the Kuthttaua lam Rate attatru stanam itluate tn Puiapalta amsam, WalUaianad taluk 

13 The Tatwardjrom wktth tne Punneihut Raja attmns stanom tn KoOc^adt amsam. Pennant taluk 

14 The Vmganad KooUahom oJ the Venganad ot oJ Kollengode Valia Rambidi 

15 The Mayapadt Raja's Jamtly oJ KasotgoOe taluk 
16. The Rtdtswat Raja’s Jamtly ej Kasai god taluk 



CHAPTER XVril 
THE LAW OF TH£ JAINS 


658 Adoptiou Tmon^ J-'Ins 

659 Inherifancp amc>ni;«t th«Jaln* 

660 W do»v’‘. 

<>55 The Jrtlns and fheir religion — Livin}< uittisj ci id -imongijt tlio Hindus in Indi ^ 
u 1 li,ij( j| at di, dTst.ngnisliahlc lioui them m on u ud app u' r and m mners, is 'hi 
iTi’irjii,^ , ' ' "iiUiiunii y ol pi opK iaoun is ihcjiuib hoistuK^ of in anCiCnt ind ri’nnrkafili 
,,i ,11 I't 'i \ .1 v\lii.li ait'ioui 'i di'tinrt from the pn \ nlinfi; Bnhmimral rflieoon of 

I ,1 I'l M , u 1 , II w isi 11 I 1 in II ' Hr linn i, Vishiiinnd Siva and the miuor lirndu ilcuics 
I) U i' . I 111 ii 111' 'll ' 1'^ fs With It 111 r<.spn.t ol iscvi ral prmtjpnl ttiirts. 
,1 ' ,1 1. ini li I ' 1 1 ifiioi 1 111 till (I (n'lli lAcsb foi animal lifi nid in thi 

, 1 > I > 1 . nil ' ' 1 u , I I O'. Ill Ils 1 >’ 'hi n 'rd'i ' i<> ’ 'I th mcC d md hi ivi ns 

i 1 > ' I hi I'fv ‘ill it m hijili (|i iiliimatf ift nnnit"n if 

I si ii , , . ^ , \ III 1 1 1 1 S' t. , 1 , ' , s a ( .n li f 'i ’ ! I r , ( !• 1 1 intiili d > 1 1' n h tin 

, , 1 I ill >' ah'tiart.n.i tiuiu the CHI' 'TU’ ■ tirnrni nf vorhlK life 11 

,) , ' I , ' hint IK II > 1 bb sti ikii g t h 11. i! I HI I t . of n M mh' i nr , .ud t h 

I , .1, ' ‘ , ijd 1 111'., n II trriiii r|' >'< ,>' c h, tnii*i (hi fiillowiis oi Ihiddlia 

' t'l i’ ii'niuii d I I oi 111' J oPb ig.i < \'l’ ht "liilii't in Iciivimi t! acti- 
V jt ,■ II (' Pi o ' Kkiu I ( ^ 1 1 n 1 1 ' ' ' lilt 1' t Ilf ( I emit \ ot 111 It 1 1 1 Ml iln w' Tsluo lit lit fined 

I nt I h ( rujnil 1) s ( If of n Ml II Id , III li i 11 a no lifn lil'ii pra thood, ii, tlisil iinini, 

-'ll I ' t Vi d 1 II d 1. h Mg no sicril i < ,t ' n ■ i sp ' t fi'r 'K I li, ' igreo 
^ .[ M,ii ' ’ ill I oiisid' ling I III' of pabbUi ilisiiiition i bupi-tuif tuln it\ ii J m dl 

li ' 1 1 ; ii ’ till V h'd . 1*1 cii liii III th the Hindi I li' v im f vvith ihcHindubin 

' 1 11 ' ml 1 hm i»u w't h till In tin. 11.110 s 'trifi ti I ti<f/iOns is intla < ase 

1 .1 I 1 i P o ln.lll^ll ih<\ I Jt I 'in '.-'.p'a d cli u n . of the Vt d s, tlicy allow 

i y k I i.iOiit, )'i i!‘ points not d V .i ince \\ i I. tii n nvn rrli lon, tlcn ptmcipal objec- 

I ,, I , lo ih. blood' smiilurs v,iiif‘i ’ ii \(.das ( nfom and tin loss of inunal hie which 

'i III! U'li'i 'I h i!)It t hon£.>-li uiiiji '.ivii' dh to oc. ision 1 h \ dnnt i hi wJioli of tin 
li nd'i ’ in 1 vorslno th'in, tho ' 'I 'In. loasulir them is cut ti w subordm iif to tlicirowu 
s lints u’u III th< t tori the propei oOj' < |s - d idnr ition Besides these point < ominori to the 
I'rihniin or the lincidlust t heV hold bOini opinions pt culiar to tlu ni'olvf s Tin rhif f objf ets of 
thfirwoi'hip 111 1 hnnifd nuinlx i of sami s c died Tiiiankaias who had raised themsf Ives b\ 
austeidH to a supc I lorit V ”vi r th( c»otls These lie twenty four for the present age, bit 
twi ntv foui ilso for the past and twei^tv lour for tb< future All these Tirtmkaras remain 
ihki in I he usual snte of api'heiie beititude and take o share in the Government of the 
worl 1 


Section 

(iS5 The J-iinu and thcli rclii;ion 
()Si, Arc the Jain u governed I>> iht Hindu I aw 
h- The j iin', are governed }»y the Mitakahor* 
School 


When a man dies, the Jams burn his corpse ard throw the ashes mto the water and do 
not perform other obsequies to the dead, for according to them the deal man cannot feel any 
sitisfiction m ceremonies and the feeding of others ‘‘Even a lamp no longer gives light by 
flouring more oil -nto it after its flame is once extinguished Therefore it is vain to make fea«ts 
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and ccrcmon,«^ for the dead, and if it be wished to please reHt ions, it is best to do so wh.le they 
are >et living what a man dnnketh. givcth and eateth in this world ,s of advantage to him but 
he c^rrieth nothing with him at his end ’ 

The Jams appear to have originated in the sixth icnturv befor, the Christian Era, to have 
uecomc conspicuous m the eighth or the eighth or mnth centurv A D the highest prosperUy 
m the elevmtli, and declined after the twelfth Their principal seats ser m t o h we been m the 

south! rn parts of the. Pimnsula and in Guzerat and we'st of Hindustan, Meuar md Ma.war 

Ixing ippaiently the rradh of the sect They are vtry numerous m Gu/Crat Rijputana and 
Cmara and are geiieialh an opult nt and mercantile class, many of them being banker, and 
possessing a laige pnaportion of the commercial wealth of India » 

656 Are the Jains governed by the Hindu Law It is usual to talk of Jims as 
diss( III < rs from Hinduism and to apply to them the ordinary Hindu Law m the abscnc of proof 
,f I custom to thf rontrarv The corucincss of this judicial attitud< is cmtamly question! bit. 
m tit light of modern research which has showm that the Jams ire not Hindu tbssenters but 
I li It Jairism had a history long ant« nor to 'ht Smritis and Commen'arics which ate the 
o cog, used authtir.ties on Hindu Liw and usage In fact Main Veera, tht last of the Jam 
Irdankaras, was a c onf < mporary of Buddha and died about 527 B C 1 he Jam religion rtUrs 
to a mmibi r of previous Tirtnnkaras and there can be luMe doubt that Jainism ns a distinct 
ehgion was flourishing several centuries before Christ So far as Jam law is concerned, it lias 
It tiwn lawbooks of which Bhadrabahu Samhita is an important one Vardhamana ^Ul and 
\hinaNiti hs the great Jam teacher Hemachandra deal also with Jam law ,\o doubt b% 
lontr association with the Hindus who form the bulk ol the population. Jainism has assnmlated 
sev ral of the customs and ceremonial pr .cticts of the Hindus, but tins is no ground for appK - 
mg the Hindu Law as developed by Vijrianeswara and other commentators, sivcial centuries 
after Jamisui was a distmet and separate religion with its own religious ceremnniai and leg'l 
svstem, tn bloc toj.uns and throwing on them the onus of showing that tht y are bound b) tlie 
law as laid down liy Jam law-guers The proper thing to do m considering questions o^ 
Jam law ’■elating *0 adoption, succession and partition is to stc wl at the law as expounded by 
the Jam law-givcrs is and to throw the onus on those who issertthat m any particular matter 
the Jams have uiopted Hindu Law' and custom md have not fulloweil ti e 1 iw as Ind dtiwn 
by il eir own law -givers * But the matter is not r« Integra Due largeK , if not entireh , to 1 lu 
supeistitnms notion of sacrilege entertained by tl e pnests of tie Jam shrmes, which were nor- 
mally I he lepoMtories of their sacred and legal literatiu-e, in the matter of releasing their hooks 
for perusal of the public or, diffusing their knowlcilge m any other wa>, so as to be casilv 
available to the litigants, the Courts of the cotint ry were deprned of valuable materials m form- 
ing correct conclusions regarding the jurisprudential aspect of the customs md usages of the 
Jams, and the apparent similarity of their conduct to that of the generality "f the Hindus 
amongst whom they lived and moved and had their being, was quite justifiabK understood b\ 
the Court as pointing to a negation of the existence of a distinct and different cade of laws 
governing the lives and conduct of the community of Jains a whole This procxiss of assimi- 
lating the legal personality of a Jam with that of a Hindii for purposes applying to the formn 
the personal law of the latter w-as considerably accelerated by the general apathy and indiffe- 
rence of the Jam jurists in the matter of making their voice heard within the citadel of justice 

(l> S§4 tlie dlscimion of ihe origin of the ]aini and their religion m Bkatwandas Tejmat t Rajmal, I( 
Bom. HC.R 241 

(2) Gauppa V Eramma, 50 M 220. 51 M L.J 757. 26 L.W 408. 1927 M. 228 
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The consequence is that to-day one finds a long catena of judicial pronouncements laying 
do^^m almost uniformly and in unambiguous terms that the Jams are but dissenters from Hinduism 
and that m the absence of proof of custom to the contrary, the general incidents of Hindu 
Law are as much applicable to them as to those who are indisputably governed bv those inci- 
dents * The result, however is not altogether unsatisfactory After all, the Jams are of the 
same stock and soil as the Hindus, animated by common ideals and influent cd by common 
, rations m matters outside thenairow groove of religion. Their social, ethical and cultural 
b c'kerounds are virtually the same, hallowed by the same simple sublimity and enlivened and 
, Hummed by kindred philosophies Even the manners and customs of the two peoples do not 
!n many essential matters betray any profound difference m outlook or definite dis-^imilantv m 
IkiTils As a matter of fact, it is plainly noticeable that in several of their ceremonial oSser. 
Vinces connected with happv occasions in the family like marriage, birth, etc , many o*' the 
ncticcsof the Hindus m all their essentials are adopted and followed with the same scrupu- 

arc and religiosity as are observable amongst the more orthodox sections of the Hindu 
communitv In the case of kmdred communities sprung from the stock and living check by 
owl for cent un( s on the same soil, sharing in the woes and joys of a common country, and 
' ally interest* d in its happiness and prosperity, all these are but natural and inevitable, 
and the fact that theie has not been so far any violent or widespread agnation 
amonr-st the Jains against the application to them of practically the entire rules of 
Hrnlu Lais' is certainly a cogent argument m favour of the view that the Jams as 
1 cl 'S are not dissatisfied with the application of Hindu Law to them and that the demurrers 
and objections which we hear in the Courts against such application emanate more from 
forr isi> IK cessiMes than from any deep-rooted and general sense of dissatisfaction prevailing m 
tlu community at large In a conntrv housing the powder magazine of communal feuds and 
rfliTious discord", aggravated bv caste and social barriers and accentuated by acute differences 
m t^he personal laws of inh bit mts, the administration of a uniform and homo'gcncous law for 
tlu entire, population is the first device to be thought of and , Will undoubtedly go a long way 
for avoiding the f)ft-recnrring and 'untortiinate communal conflicts and dissensions, and the 
British Indian Courts have really done, thmigh unwittingly a valuable service to the country 
bv judicially instilling in the minds of the Junsthc idea ihal they are one with the Hindus 

It IS significant that the provisions of the Hindu Marriage Act, 1955, the Hindu 
Sue cession Act, lOjG the Hmdu Minority md Guardianship Act, 1956 and t lie Hind Adoptions 
and Maintenance \ct, 1956 are made apjilicable in tolo to Jains also 

657 The Jains are governed bv the Mitakshara School — ^Thc Jains differ from 
t; c Brahiuiniral Hindus in their reindiict towards the uead, repudiating their doctrines relating 
tnobsequid ceremoiiic , the performance ol the Shradd, and the offering of oblations for the 
5 ilv iiion of the soul of the deceasee’, nor elo the Jams believe that a son by birth or adoption 
coi.fi rs anv spiritual benefit on tin laihci * According to the Jam religion, every man is the 

3) Chota, Lai V Chun u Lai, 6 I A 15 4 C 7H (P C ), Shea Singh v Mt Dakho, 1 A 688, Rup Chand 

V Jambii, 3' A 247 Bhanttan v Bose, 31 CM PC) Dparraj v Sam Bat, 52 I A 231 23 ALJ 273 27 

Bora LR 837 30 CWN (H)l 49MLJ 173 1925PC l\li, Gefeppa v Enmma, 50 M 228 51 MLJ 757 
26 LW 408 1921 M.22H, Bhikkabaiv Mant Lai, 32 Bam LR 1217 1930 B 517 54 B 780, Aft Lada v Ba„aT t, 

14 Lah 95 1932 Lab 546, Sheokuwarbat v Jeoraj, 25 r W N 273 1920 MWN 627 1921 PC 77, Jaiaanc v 

Anandi, ILR tl938) A 19b 1937 ALJ 1295 1938 A 62 fUnmamed daughter excludes married daughter 
ir. 'uiccMion to mother’s str d'lana) 

(4) Sheo Stngh v Mt Dakho, supra , Dhamaj v. St/n Bat, supra 
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nrchitect of his own beatitude, and his progress or felicity in the world in which he is supposed 
lobe sojourning after his denth is not dependent on or facilitated bv the oblations that may 
be made to him by his sons or relations whom h» lias left here betow In view of this 
fundamental creed of the Jains, it is but natural that the school of Hindu Law that should 
aoply to them is what may be called the secular s( hool of the ^ uakshara * and not fh 
Diyabhaga Scliool built and developed essentially on spiritual considerations Hence even r 
Ikngal the I iw which governs tic Jams is tht Mit.ik hir^ law* and not the ! a which > 
.pphrahle th( re to the gmeralits of the Hindus Ti other Provin es jt thi Mifaksli ira that 
applus "s modilieo by tl e rules of tJae suli school that is pr< ^ai'u.g in i .y part iculai Provini ‘ ’ 
Thus t hough g"ni ralh Jiiu w> 'oa' ra' not mat in id j f r n vit'ioit th' autlnn'v of thr 
huslatd ’t] I “ or implied yet m Bamgiy a w>do\s < m t < ven wiihou' hei 'lu'-hard’s 
iu /111) i' 'luo n tio jirohibi'^’on hoin hun vi d in tht M di is Presidency she cm rriaki the 
I'jji'/ri'v I 1C d' ( ill Cl Cl of Ik r hu.si,ap(l’s aulhoi ii > v.uli tlm consent -f Ins saj im'a-, 
ill nr/ple i It ipplu ab.lily to tlu J uii-. ol tin g. r cr d ulcs of the H nd.i La.'/ jirev nhng 
1 (1 i PnWiii' s ii'ji't I ' 'll! op..iifi>i> ' t Tnv I'l. t/'rn to the contri/v 's’licli is r rove^' 
.'(/i ' ihh t ) tli'-miu M)>t Pri’i ince I'oi m tame , >< m Piovinre ,,h> re a Hn du vjdc 
I I I pi A'tiioiit hti husbini''- 11,'ho'itv \ cu.tom ma ' b< pi rwe 1 be which t he vV'do./ 
t ' iM - I'l (lorn anih'U' t'u husbm I’s auili u U) I ui iv In convert at to coasid' this 

I , I 1 'id , ^rplf<t< h id 'll 'id ifjUcl, l I'l t n'/dC’) 


';,j tjypiion among Hi J boui ihelJ. tins m J 

I V I o iJi a a, V). Hilling . ii i! ill I 1,11 i if c ’ , . ! 'll rill r> t a iCd, kk' i, du i ] h 

l III 'la , 1 ( ' 111-' ' ICC Ilia g Iij ti ' 1 1 ' 1 f 1 . K- 1 ) f I . prO'K II If I 1,(( Jf,r ri i n'< 'f Iv <1, 

, ' lal I i ,1 ini I L h will 1 piri’u i' i , < ' ' fi i '1 tie I tig" us ijr he i ' ■ ' 

(' pr I a i, I (J there, 'he j 'ui. Ic '' so m(i->1|,' oI |-i < i fhndu haw that i lie Hindu 

.a < i op' I 1 . 1’ ph ' i ’ ' ■ ' ' ' ei.i ( I e , I , f ,on '' i o n ni as h/c 1 hin 

' I id l 1 Vi kIi I < Ij 1 a . • 111 d , . ( 1 ' , I I ' I r did d"p' 1 'r 1 *he abs H"' 

' ti_ 'll .1 III J . au'iioi ' il I I I I 1/ I 1 /' I 1 ! t I usi III. let up ' 

'I ( ' (. Ill v.i o^r iiig %/uh i. s-' J 1/ II I 1 ji I 1 I 1 t I \, , } 1 '<1 not provtd ' ^ 

s-a (. Ill ft Ui C ibsS la Oihi 1 ^ Ul- ' ' I ' /. 1 *1' , ii 11 ' 1 1 I t If AX'! plop' on 

( II 1 V / il Jly in I 'a, bv 1 1 ' . 'ili^M/ VI ' '■ ti J 1 1 1 'b n r'’ I ’ n 1 I 'll I jr I 1 

I ij Sundar Lai \ Bttldfo, 1 > la' <8 Rg) Chand s Ju"nt>fi, A I J t f' 'V N 5t) 1 ■< 

Ijjrii L < M)2 (> ! C 272, Bache'tv Maklnti L’'l, i A I'l 

(ti) Mt ^UndHKo<r-v Phoef Chand, 2 C. Wii I5t 

lb Gtteppa'. h,a^ml, WM 51 M I f 757 26 I 4(8 i927 M 228, Rhifa . v Mani Itil 54 
B 780 32 Bom LR l2l7,t930B 5i7, HfjOchandy Rateji,l\. R (1 B 512 41 B , t b -CO 1939 B 
377 (Adoptior) 

(8) Shcolsinghv Mt iaiAe, lA 688 5 1 A 87, Dhanrojr Sohi B i 52 1 A .31 23 A I J 27j 27 Be 

LB 837 30CWN 601 49 M L,J 173 1925 PC 1 18. iSAgffOncy,ai'2 v PfcdajA-^Aand, 196? C 506 

(9J S/Uokur Bat V jMr<U. 25 G W.N 273 1920 M W N 627 19.1 PC 77 , Shugunchand v Prakfuhehand, 


(10) GettaPpa 'f, Brammo, lupra, Pefdd AmrnMt v KrtthHa«vami l8 M. lOi- 

H. L — 47 


supra. 
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hia heirs,** and that adoption can even be of a grown up and married man *» It has further 
been held that the only essential ceremony for the validity of an adoption is the givir g ard 
taking of the adoptee and that the ceremonies prescribed by the Hindu Law need not be gone 
thiough *’ It has i vcn been said tliat an unequivocal declaration of -'dopt ion followed by the 
treatment of a person as an adopted son would be sufficient to constitute an adoption valid 
among the community of Jains wUh which thd Court has to deal But thcte rulings which are 
contrary to the general law of the Hindus proceed on ihe foot ng ol custom proved m each 
case and cannot be held to affect i he general law that in the al sence of proof of ary such 
custom the ordinary law applic 'ble to the Hir dus must be apnlird to the Jains also On the 
ground of custom an adoption of an oiphan** or of a daughter’s son or sister’s son,** has been 
held to be valid When there is a valid adoption, though according to the custom of the 
Jam community which is contr«iry to the genera* Hindu lav the adoptrd son acquires all 
the rights of a na'ural born son and if the ai’optivc f ither wa^ at the tunc of his death a 
member of a coparcenary, the adoptee fakes 1 is coparcenary interest*’, and if a natural 
son is born after the adoption, the i dopt ec gets m comfctitun w'lh that sen his share 
computed according to the lules given m sect'on 153 ** 

659 Inheritance amongst the Jains — It has been lula in a long series c f c 'ses that 
tliC Jams arc governed by the Hindu Law of the Mitakshara Scl.oi 1 cNCcpi m so fai as u may 
L, prosed ro have been modified in atiy particular 11 stane< b> a w< 11 estabhslu d custum 
lance lit the absence of such custom the ordinary Hindu Law of nherUance aceoidmg to the 
Mitakshara is to be applied to the Jams,” they I emg tr< ated as belonging to one ol the 
twiec-boni casres *• Thus a widow of a coparcener cannot claim t« succeed to his interest m 


(U) SiMtiar Ldi V Baljta, 14 L /8 fAgirwal J tins of IVlhi) , 5iru;/i v Af DMa lA bStt 5 lA 
81 (Sar'Oji Agarvtalt of North Western Piovincs), LcJuh^i Ckftnd v Gatto, 8 \ 31't Jains of Aligarh iJutiicl , 
Marfihar Lai v Banaru, 29 A 4 ‘5 > Jams of Meerut), v Rup Chord 3" A l''7 t Jams ol Sal>aranp\ir) , Sfi»o - 

iasrfcai V Jeor^ 61 1 C 481 25 CW N 273 1020 M W N 621 1921 PC 77, Mamk Chand m Jagel ^atlan,, 17 
G 518 (Oswal Jams), Harnath v. Mandtl, 27 C t79 (bolding that there is no d fferencf m ihc custom on the point 
among Agarwal, Choruval, Khaiidwiland Oswalsecf of the Jams), Rapurthnnd v Martyan, -0 P R 1897 1 Jains of 
Karn 1), Aamuhand V Santosh, 14 Luck 483 1939 Oudh U3, Suganchand v Mangtbat, I I R (1942) B 467 44 

Bom LR 358 1942 B 185 

(12) Manohar fjil v Bonurst, 'upra, Sheokurbot v jfeoraj, supra Dhvnraj v Sontbai, 52 1 A 231 23 A L J 
2*3 27 Bom LR 837 30 C W N 6e I 49 M L J 173 1925 PC 118 

1,13; Lakih'otchand V Cflt/a, supra, ‘iheakuarbiii\ Jcar/i;, supra Dkunrajv Som Bat, sxiptjs 

(1 1) Chtman Lai v Han Chand, 40 I A 156 40 C 879 15 Bom L R 646 17 C.W N 885 19|3 M W N 
5Cj 19 I C 669 

(15) ParsoUom^ 45 B 754 1921 B 147 


(16) Lakshm, Carnd^ C< /*,, ^upr . (dauGbler’i $on) . Shea Stngh v Alt Dakho, supra (daughter's son) , 
,4/iv jiaga Mai, lA 280, 1 a m' shettt tr 42 Bom LR 895 1940 B 39 1 (daughter’s son) 


- Sund<i’ Lai V Baldto, 14 Lab 79, Mattohar v BanarSi, supra 
('d; 'lukhab w Uiumtilal, 16 B 347 

1,19) Sun, tar Laly Ba/</,a, supra . BachtbM v Makhon Lai, 9 A. 55, Mt. Ma„dt Koer y Phool Chaud 2rwM 
la4, BAikaia, V Muni La/, 54B 730 32 Bom L.R 1217 1930 B 517 2 C W N 


(20) Amhabtii v Oovtnd, 23 B 257, Shookuarbai y Jtma] supra. 



S 6601 


ram LAW O* TH* J AIMS 


/w 


tlie coparcenary property,** nor can she clann to be absolutely entitled to the property inherited 
by her from her husband when he bad died childless leaving ancestral property.** But owing 
to the piool of custom m some cases it has been held therein that m the case of sclf-acqutred 
property left by a Jam and taken bv his widow as his heir, she takes an absolute estate.** 
The fact that the ancestral property of a Jam was held by him as the last surviving coparcener 
would not make it the self-acquired property so as to make the widow or mother taking that 
property on his death as his heir the absolute owner thereof** No doubt the 
Jam books like Arhan JVi/i, Badra Baku SamhUa and Vartam'ut JV«i do contain some passages 
pointing to the absolute ownership of the widow m the property inherited by her from her 
husband, but obviously they cannot be ae'ed upon as binding on the Courts in view of the fact 
that the rules enunciated therein are often inconsistent with one another and do not seem to be 
reflccling the beliefs and customs of the Jams in the present day, the most glaring conflict 
between their precept and the present day Custom bung in the matter of preference given m 
those books to the widow over the son for succession to a deceased Jam, a precept not at all 
observed by the Jams at the present day ** In view of the apparent inconsistencies in the Jam 
books and the wide gulf that often exists between their precepts and the customs practised by 
the Jams which m many instances conform to those pt act ised by the Hindus, the Courts have 
chosen to administer, not without justification, the Hindu Law wherever any custom pleaded 
and proved does not point to any contrary conclusion Tims it was held that a son is entitled 
to succeed to the stndhana properly of his mother ** and that as betw’cen a married daughter 
nnd an unm-irried daughter the latter succeeds in preference to her sister to such property 
It was also held that where the stndhana propcrlyof a Jain widow was taken by her th-cc 
daughters, they held it only as joint tenants without any right m any of them to alienate it 
except for legal necessity and with t he consent of t he rest 

660 Widow’s estato — Inasmuch as the general Hindu Law must be held to apply lo 
the Jams ui the absence of proof of evidence to the contrary, the wcflknowu rule of the 
Mitakshara law that a woman succeeding to the prot>eriy of her husband or son takes only a 
lini'ted estate m that property must be held to apply to the Jams also But judicial decisions 
have h'^ld, based upon the custom alleged and proved m each mtiividual case, that m respect 
of tile self acquired property of the husband which the widow has inherited as his heir, she 
takes it as an absolute owner The result of the decisions bearing on the piomt may be 
summed up as follows 

The custom of a widow having an absolute title with regard to the ancestral immovable 
property held by the husband is not held proved m any of the decisions.** In some of the 
AUahabal cases the widow’s right to ahenate the seU-acquirc 1 property inherited from the 
husband was held proved,*’ but a distinction in made between immovable property inherited 

(21) Ait Ladev Bamartt, 14 Lah 95 

(22) Bkikabaiw 780 32 Bom LR I2l7t 1930 B 517, Aftkram Suigk \ ^fwiuxir, 1926 A 

586 24 ALJ 7S\,Punkarv Skamdur, 29 A L.J. 3I4; Bachbtw MaihanUl,Z\ 55 

(23) Sheo Stngh v Mt Dakhe, 1 A 688 5 I A. 87, Hamath v ManJtl, 27 C 379, but see Mu Manjil v 
Pkool ckand, J C.W N 154 and fhe disciunoo oflh-i queMion in Bikhabat v, Mant Lai, supra, Chawli v Mtgkao, 
1946 A 61- 1945 \ L J 318 

(24) See Bktkaba,’s cate, supra 

(25) Hartram v Afadaa Gopal, 33 aW N. 493 1929 P O. 77 

(26) JauMni v. Anandt, I L R. (1938) A 196 1938 A 62 

(27) Chmlt V. Mcgkoa, 1946 A 6| 1945 ALJ 318 
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Irom the husband and the ancestral property m ms hands There is a conflict of decisions 
m the Calcutta High Court, and m Harnnbh v Afatirfii** there is obiter dictum that there is 
no distinction between the self acquired property of the husband and the ancesual property 
held bv him The Bombav High Court has held that a custom th u a Jam widow is the 
absolute owner of the immovable properties inherited from the husband has rot been proved, 
much less the power of the w dow to alienate ancestral property which has become the 
separate property of the husband and inherited b> the widow as Ins heir and that the right 
of the mother to alienate even the celf-^cqmred property of hi r s m inherited by her has 
neither been alleged nor held proved m any of the decisions so far rendered 


(28) 2?G3?9atJ93. 



CHAPTER XIX 


HINDU WOMEN’S RIGHTS TO PROPERTY ACT, 1937 • 

Scope and operation of tlie Act 
Etitet of the Act on the law of devolution uuder 
the Dayabhaga 

' FFPi r OF THh Act on DbVolution of Sepvrate 
PrOFERTY l MDPR the MiTAK5HAR\ 

Introduction of new heirs. 

Widows 

Separate property 

Unchastity and re marriage of the widow 
status ef the statutory co-heirs 
Widow s share how to be calcul ted 
Nature o( the interest taken by the widow 
Nature of the widow’s right to claim partition 
Widow 8 share when determined 
Widow and illegitimate son of a Sudra 

1 bhort title and extent — (I) This Act may be called The Hindu Women's 
Rifrhts to Property Act, 1937 

(2) It extends to il c whole of British India, including British Baluchistan and 
Sonthal Parganas but txcluding Burma 

2 Applicatipn — Vol withstanding any rule of Hindu Law or custom to the contrary 
the provisions of S 3 shall apply where a H.ndu dies intestate 

3 Devolution of property —When a Hindu governed by the Dayabhaga school of 
Hindu Law dies intestate leaving any propertv and when a Hindu governed by any other 
school of Hindu Law or by custotnarv law dies intestate leaving separate propert\ fat widow 
or if there is more than one widow, all his widows together shall subject to the previsions 
ofsub-S (3), be entitled in respect of which he dies intestate to the same share as a son 

Provided tint the widow of a predeceased son shall inherit m like manner as a son if 
there is no son surviving of such predeceased son, and Shall inherit m like manner as a son’s 
son if there is surviving a son or son’s son of such predeceased son 

Provided further that the same provision shall apply mutatis muUmdu to the widow of a 
predeceased son of a predeceased son, 

(2) When a Hindu governed by anv school of Hindu Law other than the Dayabhaga 
school or by Customary law dies having at the time of his death an interest in a Hindu joint 
family property, his widow shall, subject to the provisions of sub-S (3), have in the property 
the same interest as he himself bad 


Widow’s share liable to fluctuation by survivor- 
ship 

Widow’s right to cbsiltnee alienation of family 
property. 

Widow’s right to partition 
Widow’s maintenance 
Widowed daughter-in-law 

Immorality and re marriage of daughter-in law 

The Effect of the vct af Reoaeos ihp Cofarcenary 
Interest of Deceased Hindu 

Position of the coparcener's widow 
Widow’s liabilli y for her husband’s debta 
Alienation by widow. 

Apostacy of the widow 


“^rhis Act h»« been repealed by the Hindu Succession Act, I95fi, Secti'^n 31 
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(3) Any interest devolving on a Hindu widow under the provisions of this sect'on shall 
be the linaUccl interest known as a Hindu woman's estate, provided however that she shall have 
the same right cf claiming partition to a male owner. 

(4) The provisions ot this section shall not apply to an estate which by a customary or 
other rule of succession or by the terms of the grant applicable thereto descends to a single heir 
or to any property to which the Indian Succession Act, 1925, applies. 

4 Saving — Nothing in this Act, shall apply to the property of any Hindu dying 
intestate before the commencement of this Act 

5 hor the purposes of this Act, a person shall be deemed to die intestate m respect of 
all property of which he has not made a testamentary disposition which 'S capable of taking 
effert . 


HINDU WOMEN'S RIGHTS TO PROPERTY ACT 

Scope and operation of the Act — The Act has no retrospective operation ^ It has no 
application to properties situate m foregin countries,* or to properties which did not belong to the 
deceased in his own right but were vested in him as a trustee* The Act does not apply to the 
property of a Hindu female* The Act applies only when a Hindu dies intestate either partially 
or wholly and docs not apply where he has disposed of all his property 

Under the Act a Hindu widow's right was severely circumscribed by its provisions* 
She had no doubt a demonstrable right to obtain the entitlement to which her husband was 
entitled to citlui in his st if-acqum d pmpertyor m the coparcciiaiy m which he was a member. 
She could demand a partition of her share from the other sh'^rers or coparceners. But the 
Overall limitation oi circumscription which was conceived by the Act was that ‘he <-hould not 
for reasons not contemplated and accepted by the then personal law of the Hindus, sell or 
alienate her share except for acr.edited and sanctioned purposes « 

The provisions of the Act so far as succession to the sepircte property of a Hmdn is con- 
cerned may be summarised as follows — 

(t) His sons, his widows, the widows of lus predeceased sons, his sons, sons and sons* sons’ 
sons qnd the widows of predeceased sons of predeceased sons, succeed together to that property 
with this qualification thnt if the parties are governed by the Dayabhaga School m the presence 
of the son his own son cannot claim anv interest in the property inherited 

(n) The sliarc of the widow of a piopositus is equal to that of a son where there isason 
or son’s widow or grandson Or grandson’s Widow or great-grandson If the propositus has left 
more than one widow of his, then all such widows together will take the share of a son If 
the piopositus has left only his widow or widows and none of the other heirs mentioned in the 
Act, then she or they take the whole estate. 

CD Manakar Lalv Bhun Bat, S C 1369 

(2) Uiiuyia/ V (1944) 1 MLJ 70 II.R (1944) M»d 556 57 LW. 27 1944 MW.N. 137 

( 3 ) Hazarilal v Mnhesh, 1961 M P I,J 519 

(4^ Sham Lai v A-^>ar Math, (1970) 1 S CJ. 503: 1970 SC. 1643. 

(5) MartnmkatkaTt v Andjammal, (1978) 2 ia L.J. 524. 
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(ill) The share of the widow of a predeceased son w equal to that of a son provided 
that m the case of the existence of more than one widow of a predeceased son, nil such widows 
arc entitled lo claim only one such share and provided fjrther that if there is a <=00 of such 
predeceased son all siu h widows will lake together a share which is cq lal to that of a grandson 

(la) Similar provisions apply in the ca‘cofihc widow or widows of a predeceased son 
of a predeceased son 

(v) Each of the widows above-mentioned is entitled to claim and sue for partition and 
delisery to her of her share under the Act 

In the case of a widow of a member of a Muak'hara coparcenary she virtually steps into 
the shoes of her husband and is entitled to claim a separation and delivery to her of his share 
both as against his sons and as against his other coparceners, whether they be ascendants 
descendai is or collatirals of her hmbard 

The term “widow” necessarily denotes the relationship with a deceased husband who 
before his death was her husbrnci She may be a widow of her deceased husb tnd for pui 
po'es of Section 3of the Act and she may continue as the wife of 1 cr other husbai d' who had 
mairied her along with her deceased husband in a community where polyandry was iscrmitied * 

Effect of the Act on the law of Devolution under the Dayabhaga. — Dayabhaga 
suctession winch made no difference b' tw'cen the ancestral and ■< If acquiied property is not 
riepartf d from und'r the prc>ent Act The only change is that on the death of a Hindu, not 
only his sons succeed but also his widow and the widows of predectased sons and the widows 
of predeceased sons of predcceisrd sons can succctd Even after the Act, if tl e 'on has 
succeeded to his father’s estate either alone or along with the other heirs mentioned in the Act, 
his own son (that 's, the son s son) does not get aninierrstin it during his lifetime No doubt 
if the 'on who has luceceded to Ins father’s estate dies, then that son’s son can claim to succeed 
to the projjeriy along with the latter’s mother or step-mother, each taking a half share But 
during the Iilctime of the fa'her neither the son nor the son’s wido\e has any interest in the 
property 

A widow or the widowed daughter-in-law can succeed to the property of a Hindu undci 
the Act freed from the restriction imposed bv the Dayabhaga School that she should be chaste 
u the time the succession opens On remarriage she forfeits the mtcrest that she ha* taken, 
her share th-n going to the persons who would be the heirs of the person as whose heir she 
had originally taken the property The same rule apphes if she dies. Thus if on the death of 
a Dayabhaga Hindu, his widow, his son, the son of a predeceased son and the widow of ano- 
tfier predeceased son had succeeded to his property, the subsequent death of the widowed 
daughter-in-law wouUl enable the rest of the heirs of her father-in-law to take that interest by 
succession as the property of the fathcr-ir-law and not by 'urvivorship as coparceners under 
the Mitakshara. If 11 this illustration the son subsequently dies, his share would be taken only 
by his mother as Ins own heir and not by his co heirs 

In one case,’ however, before the Calcutta High Court, it was held that where a Hindu 
died leaving two sons, a widowed daughter-in-law, and her husband’s daughter and the 

(6) Krttimi V. Ammah. 197IKer.LT 599 1972 Krr 91 
(7j Proivj/, CA Rqi V, Prfhish, 50 C.W N 559, See also KamtlaMa Bese v. jftban Bruhna, 50 C W.N, 555, 
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daughter in-law died subsequently, the share taken by her would go to her father-in-law’s heir 
to the exclusion of her husband’s daughter, and if instead of a daughter the daughter-in-Iaw’s 
husband should have left a son> the daughter m-lau’s share would devolve on all the hejrs ol 
the fathfi-'n-law and not meiely on that Son The latter part ol the decision does not commend 
acceptance 

EFFECT OF THE ACT ON DEVOLUTION OF SEPARATE PROPERTY 
UNDER THE MITAKSHAKA 

Introduction of new heirs —Under the law prior this enactment, the wu’ow of a Hindu 
■^^as no heir to Ins ptrptriv m tl r prc'ti cc of liis sons This Act not only makes her an heir 
along With ih' sons, buf dso introduces the widowed daughtcr-ir Jaw, and the widowed grand* 
daugliter-in-law a' new heirs Tlif se widows succeed with the frJs and before the daughter, 
th( daughkr s -on and the parents • The widowed daughter-in-law’s right to come in as the 
h( ir ol the fathcr-iii law iiruki th« Act was held by the hedoral Court to be claimable only in 
lespeci of lus separate pi opeity n, nic ^cnsC of self-acquired pr-.j><rt>, aid not m icspect of 
propcitv htld by hun is soV sutvising opircencr* 

Widows — A widow is entitled xiudcr the Ad to the same di-ue a= a son ritlicr m rom- 
petUion With a son or in cornpititKn with a vir'owed ciTjghter-.n-lawor m competition 
With any othir lineal malt de itnHntoi hi- widow cntitltd to succeed under this Act [fthc 
prtpositus his Icli niort ih m one wid’.w ail the widows t>t<t;''i will leentitkd to th' -anu 
share as that which woul 1 come to a sole widow Bui whci tht akI i. th*" ' nl/ rihuion 
kft and then isiifilhci i son iioi any of the other relations rntntiaitd in th" ' ( ^ entitled 
to h< ir hip, then i he wid' w i ikt 'h< ( st',tc, inoi gh te > ’ nu.d fiti’ o\' iti 

Separate property Vcor dn-g ft. the decision of he-nra! Court is- / n/i,-'/ J1//1 v 
L'ihhmx ihf t xpn sion “sep ira'c property mt ant onl\ fhi -i K- icqain d prop.T^h of tut 

dtceisi 1 Hindu V'Opni^ lield hy < jm -on is a sole -urviv .'g r i^'-rccrui 1 i " ,oint H T-idn 
fan ily was not hi- cpxt uc profietty w,tlim the mt amr g c f -ectioi (I’l d rtie Act so li rg as 
then wa a woman in ttir faini'y who . an b mg m a new copa' <“ >< . ov Ciptioot* \s 
pointed out by 'la Piivy Count d ni jinant v Shankof^^ a coparctiiar- o iwt bs tic’n to subsist 
so long as there was m existence a widow of a coparcener capable of btmgmg a son into exu. 
tence bv adoption In tl, at very case, the Judicial Committee refer to the pi open > held by 1 
surviving copartciur as joint family pioperly in his hands. Likewise U 'hould be held that the 
piopirty vvhu n t cop ircener obtains, at a partition is joint faui ly propettx though the copai- 
centr ma\, ifter the pirtition, have absolute poevers of alienation so long of course, there is no 
son born to him, aftci the parti ion, wJio would on birth been itled to a diaic m such property 
Tl.c Oussr High Court has construed section 3 (2) of the Act m ila same manner as indicated 

( 8 ) Bhagwtn v Ja' DeU, ILR. (1944, A 40l 1944 A 224 

(9, Vmayal \ (1945) 1 M.LJ 108(FC),S*c contra m Auirwin v Batkar,, 1945 fat 87 

23 Pat 508 Even the interpretation by tht Fed-ral Court 11 not without anomaliei 

(10) a945) 1 M.LJ. 108 

(11) ManoharLalf Bkurt Pm, 1972 S a 369 

(12) 70 lA, 232 I LR. (1944) R. 116. 56 LW 749 43 CWN. 94 46 Bon, L.R. 1: (1943) 2 ML 1 

599. 1943 P.C. 196 ' 
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above in tbe case of Vtsalamma v Jagannadha Rao *• In that case the learned Juf’ges held that 
where a Hindu has effected a partition with hit only son and the parties arc governed by the 
Madras school of Hindu Law the properties which fell to the share of the father are not his 
separate properties for the purpose of section 3 (1) but are joint family properties within the 
meaning of section 3 (2) of the Act 

In Lakthmmma v Kondayya,'* it was held that ancestral property which had been allotted 
to one of the sons and subsequently dealt with by him under a settlement between him and 
daughter and widowed daughfer-m law could not be considered as his separate property. 

Where a Hm 'u died m 1926 his predeceased son s widov/ wou'd not succeed under the 
Act even though the widow of the deceased died after the Act \_Phulia v J^arpat,^^ Tashodabhat 

V Shanta^* Mont Dei'/ Hadibandu^’’ , Haratnant v Dtnabandhu,^* ffanda Kuhorr v. 

Utmyal Acht v Lahhm 

Shebaitsh'p hke any other heritable property follows the line of mhentance from the 
founder and hence attracts the apphcab'hty of'thc provisions of this Act Augur Bala MuUick 

V Debabtata The right of tiusteeship or the right of management of trust property whether the 
trustee has or has not a beneficial interest in the dedicated properties can pass to a woman by 
succession except where the functions to be discharged involve spiritual duties which a woman 
cannot properly discharge *• 

Thf Widow does not obtain her right under the Act cither by survivorship or bymhcri. 
tance and hence she is not bound to obtain a succession certificate -in respect of moneys due 
to her husband {Pfatarajan v Perumal) ** See contra, m Jadavbat v Putnvmmol** She is not 
a coparcener with the surviving coparceners, Parappav Pfagamma^'^ The widow taking an 
mteiest in the joint family of her husband tmder the Act is his legal representat ve and is entitled 
to continue a partition sun filed by her husband (iSAanAer v Gan gar am,** Ingal Kishorev. Ward- 
hasa,*'' Dat'uk v Sandagat** A widow succeeding to the interest of her husband under the Act 

(IS) 19j5 0rii,a 1€0 

(14) 1961 AP 50; 

(15) 1954 All, 307 

(16) 1953 M LJ. (SN) 262 

(17) 1955 0ri«M73 

(18) 1954 0riiia54 

(19) 1953 Ontsa 240 

(20) 1945 FC. 25. 

(21) 1951 S.C 293 (1951) SCR 1125 64 L.W 960 

(22) Karthum Kmu v Bagyathmmal, 1969 82 Mad. L W 425 . 

(23) 1943 Mad 246. 

(24) 1944 Nag 243 

(25) 1954 M 576. 

(26) 1952 B. 127. 

(27) 1955 Nag. 166. 

(28) 1955 Pbt. 240. 

47A 
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doe» 1 ot become the minagcr of the family in the right of her husband Nor doe* the faet that 
she hnppens to be the eldest member of the family irveit her with such aright. If there » an adult 
male member, he is the manager in spite of the fact that he i» junior in ape to the widow.) 
Rokhmabat V. SUab<n,'** Makaiu v. Gujatabat** RadhaAmmalv. Comms$ton»r oj Ineome~tax*^. 

Where pending a partition suit between father and sons the father dica, his widow wras 
held entitled to a share under the Act and not as mother to an additional share, Sf^ama v< 
The right which a widow gets under the Act cannot be defeated by her husband 
making a Will of hii interest tA his sole surviving coparcener. \Palant Ammal v Kare«- 
pakkal**] In flatkiwubtpithy v. Siratwafht*^ it was held that the Act did not abolish the wndow’s 
right to maintenance and it was still available after the Act, there being an option in her to 
claim maintenance or a share but not both- (Sec also Parappa v. Jifagamma.** But sec Shyam» 

V Vtshwamth. ■■) 

The ornaments which are the separate property of the widow cannot be taken mto 
account m determming her share in the property left by the husband whether the property is 
joint family property or the separate property of the husband [Babvrao v Saotlrtbat *• Htmuman 

V Tubabai.*'*] The interest taken by a widow under the Act is alienable by her like any other 
property (Kunja Sahu v. Bhagaban**, Harthtshna v Jujeshh*^, Pern Maklon v Sa«rfAa*®and when 
she alienates it without necessity the alienee gets the right to enjoy the prrpertv during the 
widows lifetime and can claim partition and possession of the widow's share {Dagtdu v 
Namdto) 

In Ramnya Konarv MottatahMudahar,** a Full Bench of the Madras High Court held 
that a Hindu married woman who is unchaste at the time of her husband's death is disquali- 
fied from inheriting his interest in the joint family property under Section 3 of this Act. It 
cannot be said that the Act has either expressly or by recc'saly intendment done away with 
the personal disqualification like unchastitv imposed by Hindu Law on widows claiming to 
succeed to the estate of their deceasid hu'bfnds 'Ihenleof Hindu Law to the contrary referred 
to in Section 2 must be construed as confined to the rule of Hindu Law excluding a widow 
from succession to her husband's estate if he had left a son or grandson or great-grandson or if 
he had died a member of a joint Hindu family leaving him surviving his coparceners. It is the 

(29) 1952 B. 160 

(30) 1954 B. 442. 

(31 1 1945 M 306. 

(32) 1955 B 410. 

(S3) (1955 1 MLJ (N.RC.) 52. 

(34) 1954 Mad. 307 

(35) 1954 M. 576. 

(36) 1952 Nag 270 

(37) (1955) M L.J. (S N.) 169. 

(38) 19510rasa35. 

(39; 1936 0n*ia73 

(40) 1958 Pat. 20. 

(41) (1955, B. 151. 1.LJI. (1954) B. 1069. 

(42) I L.R 1952 Mad. 187 19S1 Mad. 954' (1961) 2 K(.L.J. 314. 
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rule of Hindu Law that must be h<*ldto been superseded by Scct*^- 3 of this Act and to 
that extent and no further can Section 3 be held to be contrary to and in supersession of the 
rule of Hindu Law. This view has been followed by other decisions of other High Courts as 
Well. [Sec Kanmlal v Pannatasht *• See contra in Akoba v. Laxman** ] It a Jortiori that a 
Widow re-mfirrying should forfeit her right of succession to the propeity of her deceased 
husband. Manabai v. Chandan Sai*s in Sutja Kamar v Manmatha**, it was held that " 
Jnchastity of the wife had been condoned by the husband the unchauity would not be a bar 

Uttchastity and re>marriage of the widow — The openir g words of Section 2 namely, 
“notssnthsianding any rule of Hindu Law or custom to the contrary,’* would, on their stric 
construction, suggest that the normal rule of Hindu, Law which di'^ables an unchaste widow 
from succeeding to her husband’s property can no longer be operative, though it is doubtful if 
the legislature had really intended to abrogate that rule Though this may be the position m 
respect of the immoral wife's right to succeed to her husband’s property, yet if she re-marries, 
her re-marriage will entail the forfeiture of her right to hold on to the husband’s estate and the 
estate or share which she has taken therein will in law pass on to persons who at the tune of 
the re-marriage are entitled to the husband*s property. 

Statue of tlio ntmtutory co-helra — ^In places governed by the Mitak<hara school, m the 
interest taken by a son in the separate property of a deceased fathei that ion’s son and grandson 
get a right by birth; and in cases governed by the Dayabhaga, where a father’E 
property IS inherited by a son, the latter’s son does not get an interest by birth in that 
property. So also the existence of the managership ui the eldest male member should still 
postulated with all th; privileges and powers of management and alienation appertaining 
to that position and the corollary and concomitsuit disabilities and obligations of the junior 
member.*’. But If there is no ^uU member, there is rothmg to preclude a female member of 
the family who is competent and willing from takirg up the reigns of the government of the 
household with all the incidental and necessary rights and duties flowing from the position or 
manairership. She can contract debts and ahenate the family property for the benefit of 
necessity of the fam'ly of which she is the manaeer and the junior members of the family 
both males and females, would be bound by such debts and alienations. She can sue** and be 
sued as representing the entire family and can generally do all acts which can be said to be acts 
of pr ident management But she cannot claim to be a coparcener with her sons •* 

Widow’s sliaro how to be calculated. — ^The share of the widow which i" to be equa’ 
to the share of the son under the Act is to be calculated with reference only to the separate pro- 


(4S) 19MCa] 598. 

(44) 1941 Bom. 20^. 

(45) 1954 Nm 284 
(40 1953 0.1.200. 


2 V. Karasamnm. (1943) 

2 M.L.J. 282: 56 L.W 487: {l9«31 M.WN. 478: 19*3 M. 708. 

(48. 55 LW. 823.. (194j) 2 MLJ 668' 1942 M.WN. 703 1943 M. 2*6 (No 

^ nerwary to entitle her to «e on . peo„,wry rote in f.vour of the husband). Bu. see 

5|r^vJW«HlLR.(19,4,Nag.832..I9**N,.»243.where.twwheIdth.t. cerfficam would 


(49) Aatte Bu V. JUsroshaH 58 1,W. ?*, r. aipm. 
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Pcrty left undisposed of by the husband If he has already gifted or deviied some or most of 
bi* pioperties to his sons and has left only a portion thereof undisposed of then the widow’s 
share is to be ascertained on the footing that the undisposed of properties are the only properties 
left by the husband and that in those properties the widow and the sons must share equally. So 
also the share which is to go to her thus calculated is not to be affected or reduced by the cir« 
aimstances that she had already been given large properties or moneys or jewels by her husband 
or rather«in<law. Nor is this share to which the widow is entitled under the Act m respect of 
the undisposed of separate property of the husband, affected by any partition in respect of the 
ancestral property of the husband effected during or after his lifetime and in which she has 
been given, as she is entitled to, a share under the general law along with her sons. The dis- 
tinction between the share to which the widow is entitled under th<s Act in the undisposed of 
separate property of her husband and the share to which she is entitled under the general law 
On a partition between the sons is this, that while the former share comes to her as determina- 
tion and division of her statutory right m the property, in the latter case the share is allotted 
to her in lieu of maintenance with the result that in the calculation of her share m the latter, 
case any income-yielding property given to her already by her husband or father-m-law would 
be taken into account and her share correspondingly reduced 

Nature of the iatereat taken by the widow. — In Satrvghan v Sabtypart,^^ it was 
observed that the interest of the widow arose not by inheritance nor by survivorship but by 
statutory substitution. The widow by reason of her introduction into the coparcenary could 
1 ' be held to have become a coparcener But being clothed with all the rights and concomitants 
of a coparcener’s interest it would be futile to contend that the widow could not be treated either 
as a member of the coparcenary or as having been conferred coparcenary interest in the pro- 
perty**. In Controtln of Estate Duty v Alladt Kuppuswamy'’* the question was whether the interest 
the widow of a coparcener took on the death of her husband in the family projjcrty was a 
coparcenary interest and whether on her death that interest would be liable for estate duty. 
In answenng the question in the affirmative the Supreme Court held that by virtue of the pro- 
visions of the Hindu Women’s Rights to Property Act, 1937, the widow undoubtedly pos'cssed 
a coparcenary interest as contemplated by Section 7 (1) of the Estate Duty Act, she was also a 
member of a Hmdu coparcenary as envisaged by Section 7 f2) of that Act and on her death 
her interest merged m the coparcenary property becoming exigible to estate duty. 

Nature of tlie widow’s sight to clsdin partition — The interest which the widow 
takes is an alienable right and the alienee can ask for partition and possession of her share 
Hareknshnav. Jujesht**, Pern Mahton v Bandu.** Again a suit for panition effects a severance m 
interest of a coparcener and if ar ything the widow’s position must be ajortmt The proper view 
to take seems to be that if there is a suit for partition either at the instance of the widow or 
the instance of her husband’s coparceners she roust be considered to possess her interest as 
a separate coparcener and on her death whether pending the suit or after a decree for parti- 
tion the interest of her husband which she had taken under the Act must be held to go to her 
husband’s heirs and not to the other coparceners of the quondam undivided family. Ramaswanx 

(50) t967 S C 232 See alto ContnlUr oj Estate Duty v. AUa& Kuffutwmiff, (1977) 2 S aj. 336. (1977) 2 
J (S a) 30 1977 S a 2069. 

(51) IbU, 

(52) Ibid. 

(53) 1965 On«« 73 

(54) 1958 Pat 20 
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Chettyv Lakthmamma^^, Parappav Jingamma** which consider the law on the point contain* the 
following passage on the question “Section 3 (2) of the Act does not bring about a severance 
of interest of the deceased coparcener Certainly the widow is no' raised lo the status of a 
coparcener, though she continued, to be the member of the joint Hindu fsmily as she was 
before the Act The joint family would continue as before subject only to her statutory 
right The Hindu conception that the widow is the surviving half of the deceased husband was 
invoked and fiction was introduced, namely t ha' she contini ed the legal persona of 
her husband till partition From the standpoint of the oihcr m« nil>ers of the joint family, the 
right of survivorship was suspended. The legal effect of the fiction was that the nght o| the other 
members of the joint family would be worked out on the basis that the husband died on the 
date when the widow passed way a She would have during her lifetime all the powers which 
her husband had save that her interest was limited to a widow’s interest. She could alienate 
her widow’s interest in her husband’s share* she could even convey her absolute interest mthe 
same for necessity or other binding puiposc! She could ask for partition and separate possession 
of her husband’s share In case she asked for partition, her husband’s interest would be worked 
out having regard to the circumstances obtainmg in the family on the date of partition If 
she divided herself from the other members of the family during her lifetime, on her demise 
I lie succession would be traced to her husband on the basis that the property was his separate 
property. If there was no severance it would devolve by survivorship to the other members 
of the joint Hindu famdv This conception of the Ugal persona of the husband contmuing to 
live m her steers clear of many of the anomalies and inconsistencies th at otherwise would arise. 
See also Keluni Detv. Jagabandhu^"^ Laxman v, Gangabat*’', Kedar jYiith v Radha Skyam^* See 
contra in Bhagobat v. Bhaijalal.* ® 

Widow’s sliarc wben determined’ — The fact that one of the coparceners is dead 
leaving his widow who gets his interest under the Act does not put an end to the jomi family 
or continuance of its property as joint family property and therefore the question of determin* 
ing the extent of her share does not arise at the time of her husband’s death and can arise only 
when the nght to claim a partition is exercised either by her or by some other member of 
the family It is therefore that ‘date which is a crucial one for determining the quantum of 
interest or extent of her share If on the date she exercises her right to partition new members 
have come into the coparcenary by birth or members have left it by death, her 
share will be calculated with reference to the number of members entitled to share 
on that date and not with reference to the members entitled to share on the date of 
her husband’s death. [Ramachandra v. Ramgopal*^, Harekrishna v Jujtsthi** Parappa 
Magamma**^ Gur Dayal v Sarju** Pfogappav. Atakumba*'^, Gongadhar v Subashtnt** 

(55) 1962 2 Andh. W.R. 238. 

(56) 1955 M»d 576 

(57) 1958 Ori«»a 47 

(58) 1955 M B. 138, 

(59) 1963 Pat 81. 

(60) 1957 MP 29 

(61) 1956 Nag 228 

(62^ 1956 Orissa 73. 

(63) Seef. n 56, 

(64) 1952 N. 43 

(65) 1951 Bom. 309; I.L.R. (1951) Bom. 442. 

(66) 1955 OrvM 135. 
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Stiamma v Vtufatina * ’’ The \ndlira High Court has m Satyanarajana v. Sugunavathi* ■ held 
that the widow o( a coparcener could not be deemed to be in a better position than her 
husband it he had livrd and that h( r right to a share should be determined as on the date of 
her demand for partni^ and not as on the date of her husband's death because until a 
partition is demande.^c is not possible to predicate the share to which she would 
be entitled under Section 3 - In Maxacka Gowidat v Afunaehala Goundar**, the Madras High 
Ckiurt has held that where a family consisted of the last surviving roparcener and the widow 
of a deceased copTrecner, the hall share of the surviving coparcener goes to his own heirs and 
not to the widow 

Widow and Diegitimata son of a Sudra — df^rior to the Act on the death of a Sudra 
leaving a wic'ow and an illegilimate son, the widow would receive half the property and the 
illegitimate son the other half This is on tJe footing that an illegitimate son is entitled to 
take m the presence of the widow half the share which he would take if he were legitimate 
But under the Act the widow herself should be treated as a son, and hence the illegitimate 
son’s share is only one-fourth If in addition to the widow and an illegitimate son there is a 
widowed daughter-in-law coming in as an heur under the Act, since both the widow and the 
daughter-in-law should be treated as sons, the illegitimate son’s share will be hall of ore-third, 
that IS one-sixth. In the same way should be calcu'ated the shares of the widow and the ille- 
gitimate son where the re arc grandsons, or grard-daughters-m-law representing the lines of 
deceased sons Again, before the Act, if a Sudra died leaving a widow, an aurasa son and an 
illegitimate sen, the latter two succeeded as coparceners and, on the death on the aurasa son 
undivided without male issue, the whole property, was taken by the illegitimate son as against 
the widow of the putative fathei and the widow of the aurasa son But under the Act.smcc 
the widow also succeeds as a von the d^ath of the aurasa son without male issue docs not 
enable the illegitimate son to a claim the entire property, but only to a share m it along with the 
widow in the proportion of 1 to 3, and if the aurasa son has left a widow, she is entitled to step 
into the position of the husband thus defeating the said right of survivorship of the widow and 
the illegitimate son. If m the above case the aurasa son has died divided from the mother 
and the illegitimate son, then the aurasa son’s own heir, just as his daughter, daughter’s son 
or mother, will succeed to his interc:,t in the absence of his own widow 

Widow’s share liable to fluctuation by survivorship. — In Mamck Goundar v. Arunachalo 

Goiindar,''^ d and B were brothers constituting a coparcenary A died leaving a widow C and 
two days la'cr B died unmarried and leaving a sister D as his hcir. D sold the property to the 
plaintiff and C sold the same properl y to the defendant. In a suit for possession or m the 
alternative for partition it was held, (i) that on the death of d his widow C succeeded to his 
mtcrest in the family prof#rty under the provisions of the Act; (ii) that though C’s intermt 
would be a fluctuating interest if there was a coparcenary, since there was only one member 
of the copirccnary after d’s death, namely JB, on the latter’s death his interest did not augment 
the mtetest of C, (lu) that on the death of £his heir, namely, his sister succeeded to his half 
interest and the plaintiff who was the purchaser of her shsue was entitled to maintain the suit 
for paitition of her half share in the suit property It may be pointed out byway of critic i m 

(67) 1950 M 785 

(68) (1961) Andb. Pra. 393. 

(69, (1965) Mad I (F B.). 

(70) 74 L.W. 583: (1961) Mad. 1016; (1961} 2 MXJ. 463. 
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that thisdecifion ignores the right of <7 to take J5’s interest by survivorship on ffs death. It has 
been however held in a later case that where a joint family was reduced to only two members 
the widow oi a deceased coparcener and the last surviving coparcener, the death of the latttr 
would result m his interest devolving on his own heirs and not by survivorship on the widow oi 
the deceased coparcener MamckarnGoundar v. A^unachala Goundtr^^ But see the observations 
of the Supreme Court m Lakshmi v Kruhmventanma^*, where the Supreme Court points out the 
fluctuating nature of the widow’s interest m the joint family depending on the births and deaths 
in the family and the changes in us fortune add the share of the widow at the partition being 
determinable with reference to the conditions existing at the time when the share has to be 
determined. 

Widow’s right to challenge alienation of family property — Since under Section 3 
(2) the widow gets the same interest as her husband had, that interest includes the right to 
challenge an improper alienation bv the managing member of the family without any necessity 
or benefit, because she having the right to partition and to get a share of the property undimini- 
shed except for proper reasons her right can be best protected only by her being conceded 
the right of preservation of the p operty with the concomitant right of challenging a non-bmd. 
mg alienation Potharaju Pappayamm'i v. Gopalaknshnamurthy"'* She may not choose to file a suit 
for partition and that ought not to take away her right to see that the property m which she may 
claim a share when it suits her in fumre is left intact [Ramalingam Ptllat v. Ramatakshmt 
AmmaVK Paroathammav In Rama/wf am A/fai’s a Hindu died leaving him 

surviving an undivided son, two unmarried daughters and a widow His son alienated one of 
the properties. The widow filed a suit for partition and separate possession of her half share of 
the property and alleged that the alienation would not be binding on her It was contended 
for the defendants that the widow was not entitled to challenge the alienation because she wa* 
not a coparcener and her only righi m the Act was to take whatever property remamed m the 
family and that she would not be entitled to question the alienation made by the sole surviv- 
ing coparcener. In rejecting the contention the Court observed as follows; "We find that 
th’S point has been considered by other Courts which have all taken the same view as we 
arc inclined to take In Stvappa Laxman v TeUawa a coparcenary consisted of S and his son 
L L died in 1945 leaving behind a widow LW. In 1946, S made a gift to his daughter of 
the major portion of the lands belonging to the jomt family After »he death of S, LW 
adopted P LW and P filed a suit challengmg the gift on the ground that S was not competent 
to make a valid gift of the joint family property. It was held that when the gift was made 
by S, LW had a share m the properties under the Hindu Women’s Rights to Property Act of 
1937, and therefore S, although he was the sole surviving coparcener was not entitled to ma k>> 
the gift. It was contended before the learned Judges, Gajendragakgar and Vyas, JJ., that the 
only effect of sub-Sections (2) and (3) of the Hmdu Women’s Rights to Property Act is in 
Substance to give the widow a right to demand a partition and that until th^ right was 
actually exercised by the Hindu widow, the sole surviving coparcener could deal with the 

(71; 1965 Mad. 1 (F3 ) 

(72) 1965 8.0. 825. 

(75) 1989 A.P. 341 . d ., v. RmwAiMr IM, 1971 Ra). 269. 

(74) (1957) 2 M.L.J. 382 i 70 L.W. 837. 

(75) 1963 A.P. 236. 

(76) 1954 B. 47 
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property in ."ny manner he liked That contention was repelled Gajcndragadkar, J , who 
delivered the judgment of 'he Bench said ‘‘The position of a Hindu woman’s interest in the 
family piopcrties is, in our rpmioni somewhat analogous to the undivided right of the 
coparcener at least so lar as the manager's powers of management and alienation are concerned, 
so that if the said interest of the Hindu widow is sought to be defeated by an unjustified 
alienation, she would be entitled to challenge it just in the same manner as a coparcener 
would It may be that the effect of this Act is not to cau'c the severance of status automa- 
tically on the death of a coprreener, and that the family may continue to be joint, in that 
ense tht rntmager would still be entitled to exercise his ordinary powers under Hindu Law. 
But it IS clear that it is beyond the competence ofa manager to make a gilt of immovable 
properties belonging to the family’ ” 

The decision in Ramasaran Rao v Bhagwa Shukul takes the same view and in Madhu 
Kashiba v Gajarabai Shankar ” the decision m Sktoappa Laxman v Tellawa was followed In 
Udai jVaratn Rao v Dharmaraja’’ ^ a. suu was brought on a mortgage executed by the manager 
of a joint Hindu family O.ae of the parties was the widow of a deceased coparcener who was 
entitled to an interest under the Hindu Women’s Rights to Property Act and the question 
was whether she could put the plamtul to proof that the mortgage was binding on the jomt 
fanaly property. The learned Judges held that she was so entitled. It is suflBcient to cite 
the follov/ing passage in the judgment of Malik, Cj “Under the Hindu Women’s Rights to 
Property Act, Smt. Muna Kuer has been given the same interest in the property as her husband 
had. It IS not necessary to define the extent of that interest but there seems to be no gnod 
reason why she should not have the right to plead that the mortgage is not binding as it was 
not executed for legal necessity, that is to say, why she should not have the same right as her 
husband had of challenging the mortgage.” 

In that case the mortgage had been executed before the death of the widow’s husband 
In the case before us, a Jorltort she would have such a r ght as the alienation made long 
after her husband’s death In Ms t Gujarati v Mst Ramdevt.^'* the inequitable results which 
would follow by taking the other view are well pointed out We entirely agree with tliefollow- 
mg observations of the learned Judges in that case 

“Even if It be conceded, as it must be, that the Act does not make the widow a Hindu 
law coparcener and does not invest her directly with the rights of a coparcener, the Act does 
confer upon her the same interest as her husband had subject to the limitation that the 
mterest, so far as she in concerned, is the limited interest known as a Hindu woman’s estate 
and that she has a right to claim partition as a male owner After she has 

obtained partition, there could be no doubt that she as the holder of a Hindu woman’s 
estate, would have full rights to protect that estate Must the rights of protecting that 
estate be denied to her before she seeks partition ’ If so, her limited interest itself would be at 
the mercy of the coparceners ... If the rights under the Hindu Law which appertain to the 
surviving coparceners are such that they could destroy the lunited estate itself of the widow by 
cxercismg those rights, then those rights must be curtailed in view of Section 2 ol the Act. 
In this View the sur«uving coparcener would have no aut^rity to do acts which would destroy 

(77) 1954 B 442 

(78^ 1954 B 47. 

(79) I L.R. (1954) 1 AH. 204. 

(80) (1955) A LJ. 954. 
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the limited estate of a Hindu widow. On the other hand, the Hindu widow would he entitled 
to such rights as were necessary to protect the limited Hindu widow’s estate which the statute 
creates for her 

We agree with the leeurned trial Judge that both in Uw and in common sense the con- 
tention urged on behalf of defendants 1 and 4 that the plaintifi cannot challenge the ahena- 
tion made by the first defendant m fasmur of the fourth defendant cannot be accepted.** See 
also J/arotn v Dhormaaj ■> Gajarativ Ram** Shtifippa Laxmon v TeUawa,** 

An alienation by the manager for necessity of the family will be binding upon the widow 
of a coparcener, and the fact that the alienation was effected m pursuance of a decree passed 
against the manager in a suit to which the widow was not a party would not affect the validity 
of the same 

Widow’s right to partitioB — The widow being m the position of a coparcener m 
regard to her right to demand a partition as against the others who along with her have taken 
her husband s property all the rules applicable under the ordinary Hindu Law to a male 
coparcener’s right to claim and obtain a partition of his interest aie as much applicable to her 
right also. 

Where a joint family consisted of two brothers A and B, and A died after the Act 
leaving bclnnd his son, and B died subsequently leaving behind his widow C and a daughter D, 
and after s death his widow C brought a smt for partition and in that suit entered into 
a compromise under which C was given certain items of properties and she died in 1956 and 
the sons of A filed a suit for a declaration of title and possession of the properties left by C 
against her daughter D, claiming to be cntiiltd to the properties by survivorship, »t was held 
that the properties which fell to the share of C on partition devolved on B's heir, namely, his 
daughter and hence the suit was not maintainable Ramaswamx v. Lakskmmma •* Sec also 
Matida V Pandrang** Satrughan v Sabujitari •• In Jhangalu Shmharan v Panch 0 bat,** there was 
a partition between father and his son in which the two wives of the former did not claim any 
share Subsequently the fathei and his first wife died The survivmg wife filed a suit for 
partition against her stepson claiming the entire half share of her husband which was allotted 
to him at the prior partition It was held that she was entitled to that share on the ground 
that Section 3 (2) of the Act could be invoked in respect of the separated share of th- 
father and that the case was not governed by Section 3(1), Venkatarco v Rajarao *• 

Where a widow succeeding to the interest of her husband in a Hindu coparcenary 
effects a severance in respect thereof after the Act, the right of survivorship of the other 
members of the coparcenary is put an end to and on her death the hciri of her husband 

(82) 1.L R. 1954 1 All. 2(M 

(83) 1954 B. 47 

(84) ^ 1962) 2 An W R iJS 

(85) 1968 B. 340. 

(86) 1967 S.C 272. 

(87) 1968 M.P. 172 

(86) (1967) 2 Andb, W P. 141 (f B ). 
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would succeed to her interest and not the surv.vmg coparceners. Any purchaser from her of 
that interest would also get a Valid title to the same except when the sale is attacked 
successfully as without legal necessity Ranu Thalu v Santu Goga** Set also Bhun Bat v Manohar 
Lai.'* 


Widow’s msiateBance —The maintainability or otherwise of a suit by a widow for her 
maintenance agamst her cO-heirs who have taken her husband’s separate property does not 
affect the maintainability of her suit- for maintenance against her sons grounded on their 
personal liability to maintain her or against the legatees under her husband’s will m case her 
reasonable maintenance cannot come from out of her share in his undisposed of separate 
property under this Act. Lven where the husband has not disposed of any portion of his 
separate properly by gift or wilt and he was not a member of a joint family, the separate pro- 
perty left by him is taken by his heirs subject to their obligation to maintain his widow in 
reasonable comfort and in this respect there is no difference between the obligation of the son 
or the widowed daughter-in-law 

The mere fact that for some reason the widow who is given a right to ask fora share 
does not ask for it does not prevent her from claiming maintenance as a widow of a member 
of the coparccnery, Yathal Amma v. Ammathallt J^aidu'^ The right to claim the husband’s share 
in the family property given to her under the Act does not prevent her claiming maintenance 
but she will not be entitled to claim both the rights simultaneously Basantha Misra v Lakihmi •• 

Widowed daughter-m-law —Under the Act, the widowed daughter-in-law will take 
the property in preference to the mother of the last male holder** Prior to the Act, 
on the death of her father-in-law his widowed daughter-in-law who during his lifetime had 
only a moral right to be maintained out of his self acquired property obtained a legal right 
to maintenance out of that property m the hands of his heirs By obtaining under this Aci the 
more concrete rig^t to a share, her former right only to sue for maintenance must now be held 
to have beftn taken away But this right to a share js only m respect of i he separate property 
of the father-m-law left undisposed of by him 

Immorality and remarriage of daaghter-in-law.— As m the case of the widow, so 
also m the case of the widowed daughter-m law her unchastity does not prevent her from succee- 
ding to the father-m-law ’s property, nor does her unchastity operate to entail the forfeiture 
of the share which she has taken. But if at the time the succession opened to her father-m-law 
she had already remarried, then she is not entitled to succeed to him because by her re-marnag 
she has ceased to be his daughtcr-m-law and hence cannot claim that relationship for purposes 
of claiming the succession So also if subsequent to her succeeding to her fathcr-in-law she 
contracts a rc-mamage, she fori Mts the mterest which she has taken, for re -marriage, unlike, 
mere unchastity, takes her away from the family of her husband and brings into operation the 
general Hindu Law rule of forfeiture on re-marriage by the widow, and m this respect that the 
rc-marriage has been according to the custom of the caste would not make any difference even 
though the provisions as to forfeiture in the Hindu Widow’s Remarriage Act are not m terms 

^89) 1961 Bom. 1 (F.B 

(90) 1967 Pat. 323. 

(91) 1959 A.P. 590. 
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applicable to an estate inherited by a widow from a person other than the husband The rules 
applicable to the devolution of the estate taken by the widowed daughtci-in-law in case of her 
remarriage arc the same as the rules applicable to the devolution of that estate m case of her 
death In a case before the Calcutta High Court®*, it was hi Id that the share taken by 
the widowed daughter-in-law would, on her death, devolve on the heirs of the fathcr-in-law 
existing on the date of the daughter-in-law’s death unaffeeltd by the question whether the said 
heirs were m her husband’s line or not It i- submitted that the correct way of distributing 
the daughtcr-m-law's share when there is a son to her husband, is to give that share to that sou 
to the exclusion of the other heirs of the father-ir-law 

THE EFFECT OF THE ACT AS REGARDS THE COPARCENARY 
INTEREST OF DECEASED HINDU 

Position of the coparcener s widow — On the death of a Hindu as a member of a 
Mitakshara coparcenaiy, his widow trkes his interest in the family property subject to the 
coparcenary incidents of the right of suivivorship, right to claim partition and right to main- 
tenance The widow gets the right to dem'ind a partition, but she cannot predicate the exact 
share which she might receive until partition, until partition is made her uommion extends to 
the entire property conjomtlv with the other members of the coparcenary, her possession and 
enjoyment is common, the property cai not be alienated without the concurrence of all the 
members of the family except for legal rcressity, and like oihei coparceners she has a fJuctu- 
atmg mtereit m the piopcriy which ma\ be increased or decreased by deaths or additions in 
the family It « manifest that she cannot have a right b\ birth because she enters the copar- 
cenary long after she is born and on h’r husband’s dcaih Thus short of this, she possesses 
all the indicia of a coparcenary interest Though she cannot be a coparcener she has a copar* 
cenafy interest and she is also a member of the coparcenary by virtue of the rights conferred on 
her under the Act The interest of the widow pts-a-vis her husband’s undivided interest 
arises not by inheritance nor by survivorship but by statutory substitution »• If the copar- 
cenary ceases to exist by virtue of a partition among the coparceners during the lifetime of the 
widow, her interest becomes defined, which, on her death will not surviVe to the erstwhile 
coparceners •’ Unless the widow claims pii tit ion of the share to which her husband would 
be entitled had he been alive, her predeceased son’s wife will be preferred to her own 
daughters.** 

Widow’s liability for her husband s debts —The question of the widow liability for 
the husband’s debts in case he has died as a member of a coparcenary is beset with doubts and 
difficulties but appears to depend for its determination on the circumstance whether he died 
leaving sons or not and whether the debt is a simple del tor a mortgage debt Tf the debt 
is a valid mortgage debt then his share is taken bv his widow burdened with the debt and is 
therefore liable for its satisfaction But if the debt is a simple debt, then the share which she has 
taken tn the family property is freed from ihe obligation of paving that debt if the coparcenary 

(94) Pnwh Ch. Roy v ProkaA, 50 C W N 659 

l95) Controller of Estate Duty v AUaji Kufipiawmy, tl977j 2 SCJ. 336 {1917) 2 MLJ (SC) 30 1977 
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as a member of which he died consuls of only his collateral relations, for in that case the rule of 
survivor'h'P in favour of such relations defeats the creditor’s nglit unless his interest has been 
attached during his lifetime in execution of a decree obtained m respect of that debt, and the 
fact that the personality of the husband is in a sense continued by the widow is no ground 
for holding that the husband’s interest is still liable for his simple debt, inasmuch as to so hold 
would, mstead of the Act operating in favour of the widow which obviously is the intention of 
the Act, make it operate to her detriment. The chief idea underlying the ‘^cheme of the Act is 
that the right to maintenance which the widow of a coparcener had prior to the Act must be 
convcited into a right in sp cific properly as a shareholder and if ignoring the fundamental 
foundation of the cnaciment ore is to hold that her share Wv uld be liable for the simple debts 
of the husband, It would very often deprive her of her means of maintenance For instance if 
a husband were to die leaving a widow and a debt of Rs 4,000 and his share in the family 
property is woith, say, Rs. 3,000, then prior to the Act she would normally be 
entitled to claim maintenance from the husbard s coparcerers out ol the income ol this share, 
becau'c they had taken that share freed from hu debts as a lesult of the operation of tl eir right 
of survivorship If on the other hand it were held that that share sh' uld still continue liable 
for the debts then that share would be swallowed by the debts and nothing would be left from 
which the widow could get her maintenance Havirg rcgaid to the object and the scheme of 
the Act, this certainly cannot be ^aid to be its proper interpretation It has however been 
held that the interest of the husband taken on his death by the widow une’er the Act is taken 
by her not as a surviving coparcenci in the husband’s joint family but as his heir under a statu- 
toiy provision and is liable for his simple debts though there had been no attachment and 
decree against him during his life-timc *• But if the husband has left also sons, son’s sons or 
son's son’s sons, then her share must be held liable for the simple debts in the same way as her 
sons’ shares would be The contrary construction would place the widow in a more advama- 
gcou' position, than that of the sons, lor the sons would be liable lor the debts under tl e pious 
obligation but the widow would not be liable, a lesult which it is difficult to hold is the inten- 
tion of the Legislature It may, however, be asked, why should a widow, oe m a worse 
position when she has sons than when she has no sons^ The answer, is otherwise there 
would be anomalies, and it is one of the fundamental canons of construction to interpret a 
statute in such a way as to avoid anomalous results The construction favoured in the dis- 
cuission here does not take away the rights of persons which they formerly possessed, and where 
possible secures to the widow the benefit intended by the Act The position that in case the 
husband died as a coparcener leaving a widow and no sons the husband’s share m the widow’s 
hands is not liable for the simple debts of the husband m respect of which no decrees had been 
obtained and no attachments effected during his lifetime, while operating beneficially to the 
widow does not take away any right which the crcditois formerly had, for, the creditors formerly 
had none as on the death of the coparcener his interest m the family property became freed 
from the obligation of paying thO:,e debts as a consequence of the existence of the right of 
sursivorshi j of the other coparceners So also the latter position of the liability of the widow’s 
share for those debts in the presence of the sons, while not taking away any right of the widow 
which she formerly possessed, leads to the reasonable construction that the sons should not be 

(99) SaTidambal v Subharama, I L.R (1942) M 630 1942 M 212 54 UW b5l (19411 2 ML J 862, 
‘^treshj>ar v HarMaTOin.^^ *"at 760 1945 Pat 116, Shmkar v Gutgaram, (1952 Bom 127; Co-operahve Socttfy 
uanth. (19t6) Nag 434 (In view of the dccmoai in <;atTUghan's cot*, 19 7 S C. 232 and ControlUr cf Estai$ 
Duty V AUadi Kupt)ustLamy, 1977 S G 206^, ihe asiumptioi that the widow takes under the Act at the husband’s 
heir and it th-refore liable for bis debts a not warrutedj. 
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placed in a woraf position the widow The nature of the right which the widow get* 
being th'’ limited intercut with all Us incidents in the hands of the widow inheriting that interest 
it IS open to her to alienate her own undivided interest in the joint familv property and if such 
alienation is not for necessity approved by the Hindu Law it will be valid for her lifetime 
Makipat V Ganpalh^^^^ In Pfarayan Vadraj Kath \ Belgaum it was held that when a 

Hindu died leaving sons and a widow and his ci editor filed a suit and obtained a decree a, 
against the sons only in respect of the assets of the father m their hards, the said decree would 
not be binding on the sh'’rc of the widow in the husband’s property 

Alienation by widow — ^Thc interest which the widow of a deceased coparcener takes 
in the share which she gets undei the Act is the limited interest of a female heir undci the 
Hindu Law, and she can tlicrefore aliena'c her share only for necesMty or benefit, the words 
necessity and benefit including sp ritual purposes as considered m Chap XVI Even the fac* 
that a simple creditoi ofhei husband has lost his remedy as a result of the operation of survivor' 
ship in favour of the surviving eoparceners of her husband would not preclude her from alicna 
ting her interest for the purpo'cs of satisfying such a debt, for such act of the heirs is considered 
bv the religious law of the Hindus as conceived in the interest of the departed soul of the 
husband and cert. inly docs not stand on au<>rsc foumg than the barred debt ofthe husband 
which the law says a Hindu widow can discharge by an alienation of the husband’s estate 
In a cpse where the surviving c< parceners of her husliand include Ins own sons, then necessarily 
• he numbei of the purposes which would justiK her alienation would be less by reason of^ 
ihe existence of the ■sons who would be the more proper persons to meet the 
expenses and perform the acts in connection with those puiposes, as, for instance, (he lArad 
the father or the marriage of lus daughter, etc , and though evtn here the widow would be 
liable to rateably contribii'e to tin sons from her own share, she cannot alienate her interest for 
a purpose which i^ mor^ the concern of her sons When she validly alienates her interest, the 
alienee is only entitled to her share as it «tood on the date of the alienation and not to any aug- 
mentation which her shaie would have received subsequ' ntly by reason of any death in ihe fami'y, 
such addition to that shaic enunrg only to the benefit of the widow and not to the alienee 

Apoitacy of the widow —Under the siiict Hindu Law tHc apostacy of the widow w’ould 
operate as a lorfeiture of her right to succeed to the property of another Hindu, because by 
her conversion from Hinduism she has ceased to be a Hindu so as to render that law 
inapplicable to her But this rule of Hindu Law was abrogated by the Caste Dis* 
abilities Removal Act and is no longer in force But that Act, whiJf it removed a disability, 
did not confer any new right to the apostate The question then is whether this Act which confers 
new rights can be soconstiucd as to piermit a widow who has become an apostate to Hinduism 
to claim such rights The answer would appeal to be in the negative The Act applies to 
Hindu women, or to be more accurate to Hindu widows If at the time the 'uccessn n opens 
she has embraced some o' her faith, it is impossible to say she is a Hindu for the purpose of the 
applicability of the Act To hold that conversion of a wndow from Hinduism would not 
operate as a bar to her succession under the Act w'ould lead to the position of daughters-m-Iaw 
md giand-daughters-m-law who, pnor to the opening of the succession had become converts to 
Christianity or Mahomedamsm, claiming successfully to succeed to the property of a Hmdu, a 
position which is sure to be abhorrent to all social and religious sentiments of the Hindus which 
no reasonable man would attempt to bring about. Therefore the proper construction of the 
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Vi ( u’.niUl b tliii >n jpo^tato widower <lauglu('i-m>taw’ would mi ip entitled to r| nm 'In 
b ncfit o( till!, \( I <;incc she is not a Hindu woman to whom alone the Act is applicable ‘ jjn, 
if It th' iimt of t lie opening of the succession she had reverted to Hinduism from thf relit'ion 
to which she had pieviously gone over and such reconversion has been in conformity with th' 
notions ol the communitv to which she belongs and s sanctioned by such religions cen mom' s 
as hav been pr( scribed by that community, it would appear that there is nothingfo prewnt 
the reconvci ti d w idow fiom claiming i he benefit of the Act as a Hindu widow with tl e mean- 
mcr of the \rl 


(102) Cf,J 
H n 111 under the S[ 
her Hn 1 i fii le'-iu 


.IV ,4^1111,(1974) 78 Cal WN 1011 where a Christian woman who had ma tried a 
Mi.r.ig A t. 187>, WM co-Midered entitled to a share as a predeceased son's widow in 
' Piopertv „ heir under the Hindu Women’s Rights to Property Act. 1997 



EPITOME 

SOURCES AND OPERATION OF HINDU LAW 

Sources of Hindu Law — Hindu Law was not promulgated by any sovereign but is 
ba«ed essentially on immemorial custom It is a body of principles or rules recognised and 
allowed by the sovereign to govern the subjects and inasmuch as what a sovereign can alter, 
but IS not altered by him, can be taken to have been commanded by him, Hindu Law which 
has been allowed by the rulers of the past to govern the subjects may in a qualified sense, 
be taken to have been promulgated by the sovereign within Aiistm’s definition of Law The 
Hindu Law as administered to-day can be traced to on'* or other of the following sources: 

1 The Sruti, meaning what was heard by the sages This includes the four Vedas 
and IS practically of no legal value The four Vedas are the Rik, Yajur, Sama and Atharvan 
Each of these consists of two paits, known as •S'a/nAi/a unA Btahmana, the Samhtia being a 
collection of Mentras or hymns m praise of the Almighty, and the Brahmana, being the 
theological expositions of the Mantras The intricacy and complexity of the Brahmanai 
necessitated their condensation and the ^utros came into existence by which the Vedic lore 
was analysed and digested under proper headings in the form of aphoristic rules known as 
Smntts The iJu/raf fall into three classes known as Srauta Sutrat dealing with the rituals, 
Gr,hya Sutras dealing wuh domestic cciemonics, an 1 Dharma Sutra^ dealing with law Of these 
the last alone are useful as a source of law 

2 The Smnti meaning what was remembered The Smntis constitute the principal 
source of Hindu Law The Smntis arc divided into Primaiy Smntis and Secondary 
Smntis, the latter being later in date than the foimer The Primary Smritis are agam 
classifird into Sutras and Dharma sastras Gmtama, Baudhayana, Apastamoa. Vasishta and 
Vishnu are the chief Sutra writers, while Manu, Yajnavalksa, Narada and Parasara are 
the most noteworthy of the writers of the Dh.'irma sastras Parasara Smnti is supposed to be 
specially applicable to the present age of KahyH^' 

3 Commentane' — ^The most important of the commentaries are 

(a) TA# AfitajfciA^ra by Vijnanrswara This is the most important commentary on 
Vajnavalkya Smnti and is the jircvailing authority in Southern India, the 
Mahratta countiy, the Northern Canara and Ratnagiri 

(A) TAe Dayabhaga by Jimutavahana. This is the paramount authority m Bengal. 

(0 Mayukha byNilakanta b the chief authoritv m the Island of Bombay. 
Northern Konkan and Guzerat 

In addition to the above there arc many other tieatises Two chief treatises on 
adoption are the Dattaka Chandnka wrilun by Kubera and Dottaka Mmamsa written by 
Nandapandita. These are respected throughout India and in the case of conflict between 
them, the former is preferred in Bengal and South India while the latter is preferred in 
Btnares and Mithila 

4. Legislation —Much of the Hindu Law as administered nowadays is to be found 
in the several enactments passed by the legislatures of onr country, eg, Caste Di'abilities 
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Removal Act of 1850, Hindu Widow's Remarriage Act of 1856. Native Convert’s Marriage 
Dissolution Act of 1866, Majority Act of 1875, Hindu Disposition of Property Act of 1916, 
Hindu Inheritance (Removal of Disabilities) Act of 1928, Hindu Law of Inheritance (Amend-, 
ment) Act of 1929, Child Marriage Restramt Act of 1929, Hindu Gains of Learning Act of 
1930, Hindu Women's Rights to Property Act of 1937, etc, 

5. JuUctal dtcuunt — The Hindu Law as found in the original Sanskrit texts has 
been in several respects modified or added to by the Judges applying the principles of equity 
and good conscience. Instances of such modification are to be found m the recognition in 
some of the Provinces of the coparcener's power to alienate his interest in the joint family 
property, the limiting of the pious duty of the son to pay his father’s debts to the actual 
ancestral assets in his hands and the restricted definition given to "stridbana" 

6. Custom — ^Under Hindu Law clear proof of usage or custom will outweigh the written 
text of the law.* A custom to be recognised must be ancient certain, continuous and invariable 
and being in derogation of the general rules of law must be strictly proved • A custom 
which IS either immoral or opposed to public policy or is forbidden bys*^atute is* not valid. 
Custom IS of three kind^ (i) local custom, (ii) class custom, and (in) family custom. But a 
family custom unlike that of the locality or class can be discontinued by the conourrent will 
of the members of the family, 

S^oole of Law — Strictly speaking there are only two schools of Hindu Law, the 
Mitakshara and the Da^abhaga, the others hke the Dravida, the Mithila, the Benares and the 
Maharashtra schools being really the sub-schools of the Mitakshara differing from one another 
only m minor matters Tiie remote sources of law arc common to all the schools but the 
subsequent commentators put their own gloss upon the ancient texts with the result that 
Several schools with conflicting doctrines came into existence owing to some cf the Provinces 
accepting the commentary of a particular writer with others rejecting if and adopting the 
explanation of another commentator. Thus, though both the Mit ikshara and the Dayabhaga 
equally admit the autl^ority of Yajnavalkva, they differ fundamentally even on principal 
mattars In like m^iner there are sub-schools of the Mitakshara owung to differing glosses 
and commentaries placed thereon by subsequent writers in the several Provinces acknowledging 
the Mitakshara as their authority 

DtJ/ertnc* betwetn ih' Mttakshara and Dayabkaga Schools 

The Mtlakshara Tbo Dayabhaga 

^1) A son gets a right by birth m the anecs- (1) No such right 

tral property 

(2) A son can demand partition against his (2) No such right 

father 

(3) A son can restrain unauthorised aliena- (3) No such right. 

tions by lather. 

(4) No absolute right of alienation in a brother (4) Such right exists. 

of his share. 

(1) OsiUctor e/Modoro v. MeotSoo RomoOnto, 12 M.I A. 397. 

(2) AbdolHumny.Btki Som,^&\.K,\0:^O.^ 
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Th» Mtiaktbara. 

The Dajtaihaga. 

(5) 

A joint brother’s share survives, on his 
death without male issue, to his other 
brothers 

(5) No survivorship. 

(6) 

A widow of a decased coparcener, 
cannot enforce partition* 

(6) She can 

(7) 

Propinquity is tbe chief test of heirship. 

(?)iRcl’gious efficacy 
IS the test 


Interpretation of texts — ^Thc arcient books mingle religious and moral consideiaf loog 
with rules intended for positive laws and g'^eat caution is necessary in interpreting them The 
Mimamsa of Jaimmi embodies some valuable rules of interpretation and one such lule was 
alleged to have the effect that a text supported by the assigning of a reason is to be deemed 
not as mandatory, but only as recommendatory. But there is no such rule m the Mimatnsa and 
the rule which was alleged to have the above effect had been misinterpreted by Mr Mandhic, and 
the alleged rule was characterised by the Privy Council as startling in Balusu's case,* when they 
had to interpret Vasishta‘s text “Let no man give or receive an only son, since he must remain 
to rai«e up a progeny for the obsequies of ancestors”. Besides, such an interpretation is 
unwarrant'd, as, in the case of texts w> ich are hdd impired, both the reason and the rule 
must have equal authority It is impossible to imagine how an imperative order bccomri 
merely a persuasive advice simply because a reason has been appended to the order 

There is a good deal of conflict and inconsistency in the Srutis and Smritis and between 
one Sruti or Smnti and another If ainavalkya resolves the conflict by attributing to the 
Sruti an authority 'upenor to the Smrjti and by assuming different ca'cs or customs for the 
application of the conflicting precepts In the event of a conflict between the ancient texts 
and the comm-j taries the Privy Council has held that it is the opimon of the 
commentators that must be preferred • 

F ctatB valet — ^Thc docirmc of Ofied FWri De butt Factum Valet which means that 

a thirg when done is valid, though it ought not to have been done, has been applied by 
the British Indian Courts in the administration of Hindu Law on grounds of justice, equity 
and good conscience. The applicability of this doctrine is confined only to the violation ^ 
moral precepts and cannot be availed of to cure the violation of a mandatory text of the 
Hindu Law, such as the text against the adoption of an orphan. The precept against the 
adoption of an only son or the eldest son has bren held to be only a moral precept so as to 
render the adoption valid by the application of the doctrine of Jactum valet 

Operation of Hindu Law —The term Hindu can safely be applied to all those who 
daim and arc regarded as Hindus by the society surrounding them They are divided into 
four castes, Called the Brahmm or the priestly caste,^ the Kshatnya or the warrior caste, the 
Vaisya or the traduig caste and the Sudra or the 'Crvitor caste The first three are called the 
twice born or regenerate castes, and all the castes are governed by a religion which may be 
compendiously called Hinduism. Hinduism is a mass of fluctuating beliefs and opinions anu 

(S) She is BOW given that right under the Hindu Womei t Rightt to property Act, 19S7. 

(4) M Beimm v. Sri Brituu, 22 M. 39e 26 LA. llS (p.c.). 

<5) dteOMUiv. Agir«ft,69l LA 1991. 
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holds Within its ambit men of divergent views and traditions who have nothing in common 
except a va^e faith m what may be called some of the fundamentals of the Hindu religion. 
Hindu Law applies not only to the persons who were bom in the Hindu religion and 
continue to remain within its fold, but even to persons who become converts to Hinduism. from 
other religions • It applies to all Hindus, whether of Aryan or nOn-Aryan stock, whether 
orthodox or heterodox’, whether conformists such as the orthodox Brahmins or dissenters such 
as the Jams, the Sikhs, the Brahmos, the Lmgayatsand the Arya Samajists, whether legitimate 
or illegitimate by birth, provided m the case of a fserson illegi»imate by birth either both the 
parents are Hindus, or at least the mother !•* a Hindu and the child is brought up as a Hmdu • 
But a person who is a Hirdu by birth cannot, after his conversion to some other religion, claim 
to be governed by Hindu Law unless he has become reconverted to Hinduism, and the 
decision in Abraham v Abraham* that a Hindu m spite of his conversion to Christianity can 
still choose to be governed by Hindu Law is of no authority after the passing of the Succession 
Act of 1865 • But in the case of some of the Hindu converts to Mahomedanism, such as the 
, Khojas, the Sunni Borahs, Molesalem Girasias, Cutchi Merrons, Nassapoori Memons and 
Halai Memons, the rule of Hindu Law excluding females from succession, though not m 
accordance with the precepts of the Koran, has been engrafted as a custom on the Mahomedan 
law,i* 

Effect of coBvonion from Hinduism — A Hindu by becoming a convert to Mahome- 
danism or Christianity is bound by the law of the new religion which he has embraced, namely, 
the Mahomedan Law or the Succession Act, as the case may be, and cannot claim to con- 
form to the Hindu Laws and usages If at the time of conversion he it. member of a 
Hindu joint family, he becomes at once severed a« an outcast e from the fa ly and the tie 
which bound him to the family becomes dissolved with the result that the obligations conse- 
quent upon and connected with that tie also become dissolved with it* The forfeiture of 
civil rights imposed by the ancient texts upon a convert from Hinduism was done away with 
by the Caste Disabilities Removal Act of lt<50 which saved such rights with the result that, on 
cun'enuon, a member of a Hmdu joint familv walks out of the family as a divided member 
taking his share m the family property But this Act does not enable a convert to free himself 
from the obligations imposed upon him by the Hmdu Law prior to his conversion Thus 
conversion does not put an end to his liability to maintain his aged parents or infant children 
Nor does the above Act enlarge the convert’s interest in any property or get nd of any condi- 
tion or restriction to which it was originally subject, eg, a member of a Malabar tarwad 
was held not entitled to claim partition of the tarwad property on the ground of conversion, 
because under the Malabar law no member of the tarwad is entitled to a separate share of 
the tarwad property. *• Besides, the Act operates only to benefit the apostate and not his 

(6) Kgmtmtat'r. Dtgb\}OiS\ngh, A S81 43 A 525,* Sahadto'r Kusum iTcmari, 50 I A 58; Afotmtjiv. 
Admtituirctor-Gtneral, 52 M. 160 

<7) Bhagwanv Bost. 30 I. A 249- 3 i C 11 

(ft) Mjma Bey*, v Oo/eram, 8 M I.A 400; In the matter of itom JTiwiart, 18 C. 264 

( 9 ) 9 M T A. 195 

(10) But now nher the Cutchi Memom Act of 1938 Culhi Memons arc governed by Mahomedan Uw 
e\en as regards succettioa 

(11) In re Ram Kmamn, supra. 

(12) Pan V Ramaa, 44 M. 891 (F.B ), butTnow after ihe Hadras Martimakkatiyam Act a partition of the 
tarwad prt^rty can be enforced 
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descendants in the new faith or bis relations in the old in the case of a husband’s eonver* 
sion from Hmduicm to Christianity he can get his marriage dissolved under the Native Converts 
Marriage Dissolution Act of 1866 and thus terminate hw obligation to niaintain his Hindu 
wife under an order of Court 

Migrating funillea — Every Hindu is governed by the law of his personal status and 
carries that law with him wherever he goes The law of the Province wherein he resides ptvM 
jam governs him, but if it is shown that he came from another Province the presumption is 
that he is still governed by the law which obtamed in his original' Province at the time of 
his migration. t* But where a family migrates to another country and is shown to have so 
acted as to cut itself off from its old environment, a presumption that it has adopted the law 
of the people among whom it has newly settled is more readily drawn » • 

MARRIAGE AND SONSRIP 

Nature of marriage. — ^Marriage is an essential sacrament with the Hindus, regarded 
as a holy union between a man and a woman for begetting a son necessary ior spiritual sal- 
vation and for performance of religious rites. It is not a civil contract and neither minority 
nor any disabihtv, physical or mental (barring perhaps total lunacy) of cither the bride or the 
bridegroom operates as a bar to a valid marrit^ie There was no objection to a person having 
any number of wive«, but polyandry was prohibited by Hindu Law. 

Capacity to give in marriage -Accordme to the Mitakshara, the order of persons 
authorised to dispose of a girl in marriage was (i) the father, (ii) the paternal uncle, (iii) the 
brother, (ip) other paternal relations of the girl m the order of kinship and (r) the mother; 
according to the Dayabhaga, the maternal grand-father and the maternal uncle came before 
the mother This order of guardianship for the purpose of the marriage of a girl was only 
directory and not mandatory and di 1 not affect the legal rights vested in the mother as the girl’s 
legal guardian to select a husband for her and give her in marriage to him even m the presence 
and without the concurrence of the preferential guardians mentioned m the above order Hence 
a marriage will not be invalidated merely because the girl had been given away by the mother 
without the consent of the father The doctrire oljadutn valet applies m such a case to 
cure the want of consent of the preferential guard'an. But so long as the marriage has no»^ 
been performed and the matter is still in the stage of negotiation and contract, a preferential 
guardian is entitled to sue to restrain by an injunction the attempt on the part of an unautho- 
rised person to give the girl away in marriage. The Court had jurisdiction to interfere to 
prevent a marriage taking place, even if it was contemplated by the proper guardian, if the 
marriage is shown to be prejudicial to the gul’s mterests- If the mairiage has been brought 
about by force or fraud, there is jurisdiction in the Court to declare it void even though it 
has been performed with sastno ceremonies, as there has been really a fraud on the policy of 
religiout ceremony.* » r / 


(13j MaUf Sm V Ma^al, 57 I,A, SIS. 

(14) ParMv 29 iJi. 82 29a43S. 

(15) BsfMslAssv.Atfi JSm, 48 a 30 (Pa). 

(16) AUmr Hakm v. Hal»mftai^ 43 M- 35. 

(17) VmkatuhanmlM v. JUmtaOm^hJa, 14 U. 316. 


•Bpm. 



764 


HINDO tAW 


Forms of msrrisgo. — Onginally eight forms of marriages were recognised by the 
ancients, namely, the Brahma, the Daiva, the Arsha. the Prajapatya, the Asura, the Gandharva, 
the Rak«hasa and the Pis^cl’a and of these the first Pour were the approved forms and the 
last four unapproved Forms of marriage other than the.Brahma and the Asura have become 
obsolete 

The Brsdima and the Asura forms of marriage — ^The Brahma and the 
which were respectively the mo^t respectable of the approved and the least objectionable 
of the unapproved forms of marriage were the only forms now recognised among all c asses 
The presumption ordinarily is that a Hindu marriage is in the Brahma form “The gift of a 
dauvh'er clothed only with a sing’c robe, to a man learned in the Vedas, whom her father 
voluntarily invites and respectfully receives, is the niipital called Brahma’ “When the ndc- 
groom, having given as much wealth as he can afford to the father and paternal kmsmen and 
to the damsel herself, takes her voluntarily as his bride, that marriage is named Asura ’ 
Though the Brahma form, f-om the description given above of the bridegroomaso nc learned 
in the Vedas is strictly speak ng inapplicable except m the case of Brahmins, it is now practised 
by all c?s'es The chief differcn'-e between this form and the Asura is that m the former the 
parents of the bride do not receive any consideration for giving the girl in marriage, while the 
receipt of pecuniary benefit by the bride’s parents, is the striking feature of the latter Even 
the defraying by the bridegroom of the expenses of the marriage which the girl’s father is m 
law bound to meet will make the marriage one m the Asura form But the mere fact that 
the bridegroom gives the bride or h''r mo* her a present is a token of compliment or defrays 
the expenses of the marrnge volimtarilv in accordance with the caste custom and not in pur« 
<uance of a contract with the bride’s father*® does not render t be marriage one in the Asura 
form. 


Marriage ceremonJee — The ritual of every Hindu marriage consists of three stages: 
(0 the betrothal (n» the recitation of holy texts before the Sacred Fire and (iiO the Sap'o- 
patht Of these it isthe or the taking of the 5rp«/i by the br dal pair in the 

marriage ceremony that makes the marri»ge complete and irrevocable, the earlier two stages 
being m"rely those of preparation when the parties can resile fiom the transaction Con- 
summation is not necessary for a valid marriage and even the above ritual need not be gone 
through in the cise ofthose communities amongst whom some other form equally effective to 
complete a marriage prevails bv force of custom 

Capacity to marry — Though neither minority** nor any of the physical defects barr<< 
mg tola! lunacy** operated as a disqualification for contracting a valid marriage, Hindu Law 
prescribed certain rules which 'hould be observed for recognising a marriage as valid. The 
rules are (i) that the bride and the bridegroom should belong to the same caste, (i*) they 
should not belong to the same or praoara, (ii«) they must not be within the prohibited 
degrees of re ationship. 

(19) Xaitmammal v Somasmdaf, 41 M L.J 76; 5lMMi d$m v Aaat»f dmmM, 59 M LJ. 553. 

(20 StPaltngam y AmbtiUoma, 47 LW fCO # ■* 

(21) The Child Marriage Restraint Act which pendim marriafe of boys below l6 (now 21) years of age 
aod girls below 14 (now 18) years of age doe* not nuketba marriage uurnli4. 

(22) AfsaW Ul v. OhmAiteti, S8 U TOO. 
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(i) Inttr-eosU marrtaget. — ^The first rule is that the parties to a marriage must not 
bcbng to diflerent castes This rule does not invalidate a marriage between persons belong- 
ing to different sub*divi'ions ofthc saipe caste •• Even in the case of marriages between 
persons belonging to different mam castes, all such marriages were not invalid Such marriages 
are of two kinds, (t) Anuiotna and (it) Praltloma An anulma marriage is one between a 
man of a higher casie and a woman of a lower caste, while a praltloma marriage is that between 
a woman of a higher caste and a m''n of a lowei caste, Praltloma marriages were absolutely 
void, but anuloma marriag''s, though rare and not quite approved, have been held m some 
cases as not invalid ** A convert to Hinduism from another religion should be considered as 
a Sudra for purposes of ascertaining his or her caste,* ‘ An illegitimate person is not prevented 
from concluding a valid marriage m the cas'e to which he or she is considered as belong- 
mg b^ the members of that caste *• 

{ti) and Prav'tra — Every twice born or person belonging to the first three 

castes owns a Rtsht oi Sage as the founder of his family or gotra Gotrajas are persons who 
claim to be descended m the male 1 me from one of the ancient sages after whose name the 
gotra IS nameH, and who « either a descendant of or himself one of tl e eight accredited pro- 
genitors of the human race, namely, Agastya, Atn.Bharrdwaja, Gautama, Jamadagni, Kashyapa 
Vasishta and Viswamitra The three lineal male ancestors of the founders of the gotra are 
referred to zs praoara. The lulc is that persons of the same or ^rooarii cannot contract a 
valid marriage between them and such a marriage is wholly void 


(ill) Prohibited degtees —The rule relating to prohibited degrees is that no 
two persons one of whom is related to the other as saptnda can vahdiy marry each 
other. According to the Mitakashra, the saptnda relationship comprises all descendants 
up to the 7th degree through male or fema'c links of paternal ancestors uoto the 7th degree 
and such descendants upto the 5th degree of maternal ancestors upto the 5th degree. 

In this diagram X repre«entt the commen aoc»tor 
G, the girl a d B the boy, M stands for a ma’e aacri- 
lor and F for a female arccsior In computing the 
X degrees, the person concerned and the common 

I ancestor should each be counted as one degree The 

• ' rrf being related to the boy through bis mother, she is 

M M not d»c saplndtt of the boy sn ce 4ie ii AfMt«rd ed 

> from a common ance tor who is beyond the 5th degree 

counting from B ss d gree one. But bemg related to 
G thrr ugh her father, he is related to G as - {^H 
because be is ore of the deicendanU within the th 
ec of ibe common ancestor X who is also within 
the 7th degree from the gi.l O In tbta .«n"*»* iin it 
may be inuresUng to consider the doctrine of Jrm*r 
leaf under which the utpioda reUiionship .prieg, ^to 
Mislenn between two i e>wins between whote parents 
tha. relationship does not exist. This anomaly uAieh 
prohibits a valid marriage bet wren two persons wbese parenis, though more clordy rdated to each aehiv 
have validly married can be beet iHuittated by the foU^g diagtTm. ’ 


I 

M 

I 

M 

I 

G 


M 

I 

M 


(23) laduum v. AesHUtnaaiy. IS M.IA. 141; GapiKnthm v, Mt.Jtggo. 58 A 397 (P.a). 

(24) Afsreds v. Ad^dsdstretorJOemt^, 52 M. 160. 

(25) Itnd. S4i#taiefafv.M«n£aaeii9.3S M.S42. 

B In the matter oi Bm Xnmgn, 18 0.264; v. Atedse Gt^. 34 a. 599; Jtai Gala* y. 48 

(27) Rm n e kmii t v. a B. 619. 
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Ir will be fceo >n thix diagram loat M6 finale) and 
F6 (feinale) co<>ld have contracted a valid marriage 
between themselves because both or them being rela ^ 
to each other through (h ir moibert neither of them 
is the sapinja ol the oth r applying the relevant five 
degrees rule But M7 at d F7 ca^ not ma ry each 
o'hcr because, e en though M7 is not the tafiUtda at 
F7. F7 IS really the tapinda of M7 and hence cannot be 
married to h m 


Under the Dayahhega, the rules for ascertaining the saptnda relationship arc more 
cumbrous, though they substantially agree with the rules of computation according to the 
Mitakshara The Dayabhaga , however, validates a marriage between persons, though withm 
the prohibited degrees, if the girl is removed by three gottm from the boy 


Operation of the prohibitory imles — ^Persons who want to marry each other, though 
belonging to different castes, can effect a valid marriage, whether unuloma or prattlm a under 
the Special Marriage (Amendment) Act of 192S, though such a marriage affects materially the 
position and rights of the husband under the Hindu Law. The prohibitory rule regarding 
pravata and gotra does not apply to the Sudras, as they have no goira or pravara But the rule 
relating io saptnda relations! ip applies to all castes. 'V^hen a marriage has been effected in 
violation of these rules, the girl does not obtam the status of a wife, nor can she rc-marry. 
But she is entitled to be maintained by the person who was the author of her unfortunate 
position, namely, her supposed husband •• 

Legal efldctof marriage —Once a marriage becomes complete, it becomes indis- 
soluble The husband becomes the guardian and protector of his wife and is entitled to the 
enjoyment of her person and society. He is entitled to succeed to her property if she pre- 
decease" him without issue, and can utilise her Sindhana property to relieve himself m cir- 
cumsfances of extreme distress. As regards the wife, she is entitled to be maintained by her 
nusband and given the conjugal privileges which every woman expects from her husband 
Either spouse can bring a smt for the restitution of conjugal rights, but such a suit by the 
husband can be resisted by the wife by proof of (1) his habitual cruelty, (2) loathsome disease, 
(3) conversion to another religion or, (♦) outrage to her feelings by his keeping a concubine 
m the same house But defences such as the minority of the wife, or the infidelity of the 
husband will not avail the wife to resist the husband’s smt for restm ion of conjugal rights. 

Breads of marriage contract — ^A contract to marry cannot be specifically enforced 
nor will any of the parties be restramed by an injunction from mairying another •• But when 
t he contract is broken, damages are awardable s^amst the guardian to the party aggrieved 
by the breach and a plea that the boy or girl refuses to marry is no defence to the action »• 
When the contract has been btoken on justifiable grounds, as for instance, discovery of the 
chronic ill-health of the boy, only the actual expenses incurred during the betrothal arc 
recoverable. 


Marriage espenses.— Under the Mitakshara the marriage expenses of the male 
members of a jomt family and of their daughters ue borne by the family property so lo ng 

(28) Bmdm*a v. 92 B. 618. 
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as the family it joint. £ven when a son institutes a smt for partition against his father and 
brothers, hu share in the family property cannot escape liability for share in the expenses pf 
the marriage of his suter \^io was married after the institution of the suit and of those 
sisters who are still to be married. In such a case the share of the plaintiff’s brother or 
father will not be liable for the ocpenses of the future marriage of the plamtiff s daughter^ 
Again, the rule that provision should be made on partition for the expenses of future marriages 
in the family does not apply in the case of unmarried* male members of the family,** 

Divorce — Except when sanctioned by custom** or under the Native Converts Marriage 
Dissolution Act of 1866 when one of the spouses becomes a convert to Christianity, no divorce 
is valid as between f Indus. Even when sanctioned by custom, the custom will not be 
recognised if it allows the wife to desert her husband and marry another at her pleasure and 
Without the consent of her first husband •» 

Marriage of widowa. — ^A Hindu widow who formerly could not, except when sanc- 
tioned by custom, contract a second narriage, can now lawfully marry under the Hindu Widows 
B.e-marnage Act of 1856, but she forfeits on such marriage any right or interest which she 
may have in her first husband's property. 

Goatomary and atatatory forms of marriage —In addition to the forms of marriage 
known to the Sastras, there were certam custon ary marriages in vogue, such as Phoolbibaha, 
Dang Marriage, Santigrahita Marriage, Sarvaswadhanam Marriage and Sword Marriage Ihe 
Statutory Marriages were those under the Anard Marriage Act of 1909, Malabar Marriage Ac| 
of 1896, Hindu Widows Re-marriage Act of i856, the Special Marn«'gc Amendment Act of 
1923, and Arya Marriage Validation Act, 1937 

Kinds of SOBS. — In ancient days when society was very much unsettled and the 
relationship between men and women was very loose, all kinds of sons, some of whom were 
not the sons of the father and others not even bom to his wife, were recognised for 
the protection of his own house and land of which, m the absence of men superior m strength 
and number, he was often threatened with deprivation by his neighbours. But with the 
settlement of the society to peace and order all the sons excepting the aurasa, the adopted, 
and the concubine’s s jns had become obsolete 

Positioa of an illegitimate aosi — ^In the first three oaates an illegitimate son was only 
entitled to maintenance and cannot inherit to his putative father, But amongst Sudras, if 
the illegitimate son was bom lo a permanently and exclusively kept conrubme and was not 
the offspring of an incestuous or an adulterous intercourse with a married woman, he got a 
heritable capacity in respect of the estate of his Sudra putative father if the latter died 
divided from his brothers or leaving separate property. But if the connection, though adulterous 
at the beginning, ceased to be such at the tune the illcgitunatc son was conceived, his herit- 
able capacity was not affected This heritable capacity was confined to the estate of his 
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putative father and did not enable the illegitimate aon to succeed to the father’s ancestors or 
descendants or collaterals Nor was he entitled to claim his father’s share when the 
father died undivided from his own brothers or other collaterals »» The illegitimate son’s 
right to succeed to his putative father vas one tr<insmissible to hi< male issue and hence m a 
competition between a divided brother of the father and a son of an illegitimate son, the 
laticr would exclude the former *• 

Extent of his heritable right —An illegitimate «on did not get any interest m the 
fa'her’s property so long ^s th- father wrs alive But on the death of the father divided from his 
collaterals and leaving neither an aura^a or adopted son, nor a widow, nor a daughter or 
d lughtcr’s so 1 , the illegitimate son was entitled to succeed to the whole estate ol the putative 
father But if any of these existed he would be entitled to get half ol what he would have 
taken had lie been legitimate*’ Where a Sudra faiherdied leaving legitimate and illegitimate 
sons and they continued tindivided, then on the death of the legitimate sen without male 
issue, the illegitimate so" would fake the w ho 'e property by survivorship even excluding the 
legi imate son’s daugh'ir oi widow' •• An illegitimate 'on was also entitled to inherit to his 
mother in respect of her Stru'hana property if she had no legitimate issue 

Succession to illegitimate son — -A. putative father can succeed to hts illegitimate son 
among the Sudras, hut a legitimate son cannot inherit to the illegitimate 'on •• So also the 
mother or siMcr of an illegitimate son can succeed to him *® 

ADOPTION 

What i» adoption — Adojition is the formal affiliation as a son of a person, of one who 
was in lac' not his son, and '<as resorted to satisfy the dc'ire of a sonless Hindu to perpetuate 
hi5 f mily name and to be sav d the supcsticious torments of the next world by leaving a 
child in this 

Who can adopt — Evety sonless Hindu, “sonless”, meaning without a 'on, grandson or 
great grandson auia'aoi adopted, be he a bachelor, a married man or a widower, can make 
a valid adoption to htmsflf, provided that at the time of adoption he had arrived at the age of 
discretion and can understand the nature and effect of his act But the mere phy'ical exis> 
fence of a son, grandson or great-grandson was not sufficient to preclude the father from 
making a valid adoption if the son was incapacitated from offering spiritual benefit by asceticism, 
apostacy, illegitimacy or any physical or mental defect such aS virulent leprosy or insanity «• 
Neither pollution nor degradation of the adopter, nor the want of consent or pregnancy of his 
wile Operated as a bar to his making a valid adoption. 
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Adoption by woman. — Except where the Kntrima form of adoption was allowed and in 
the ense ol Dancing Girls, a woman could not make an adoption to hersejf. But a wife can make 
an adoption to her husband with h's consent If the woman happened to be ajwidow, (1) she 
cannot in Mithila adopt even with her husband’s consent, (2) m Bengal and Benares she can 
adopt only if her husband had assented, (3) in Western India she cm adopt even without 
her husband’s consent provided he had not prohibited it, and (4) m Southern India she can 
make an adoption either with her husband’s consent or with the assent of his sapindas In 
none of the Provinces can a widow adopt if her husband had prohibited it either expressly or 
by necessary implication** or if she had not attained years of discretion.** 

Authority to the widow to aidopt. — The husband’s authority empowering the wi*c to 
make an adoption to him need not be given m any particular form and may be oral or written, 
but it must have been given at a time when the husband has attained yean of discretion and 
was not mentally disqualified. The authority may be to make any number of successive adoptions, 
provided each time an adoption was made, the previously adopted son was dead, and may be 
either absolute or conditional It must be strictly construed** and if strict compliance with its 
terms is either impossible or will render the adoption mvahd, the authority cannot be acted on 
Thus an authority to two widows to make two simultaneous adoptions which would be invalid 
in law** or an authority to adopt wnth the consent of the husband’s father who was dead at 
the time the adoption was sought is be made is ineffective to validate an adoption*^. But the 
authority must be construed so as to advance the purpose the husband had m view in giving 
the authority so that any authority for adopting a particular boy should not be construed as 
a prohibition against the adoption of any other boy unless such prohibition is expressly made 
and clearly intended by the husband ** But a widow cannot be compelled to act upon the 
authority unless she chooses to do so*® and when she does so choose, the fact that a longtime 
had elapsed since the authority was conferred is by itself no groimd for mvalidating the adop~ 
tion *® But this absolute discretion of the widow in the matter of acting or not upon the 
authority is personal to her and cannot be delegated to another ** Nor can an authority be 
given to the widow to be exercised in conjunction with another person.®* But an authority 
which merely directs the widow to adopt after consulting or with the consent of another person 
cannot be said to be invalid •* 

Authority in the case of co>widows — ^Wherc a man had two or more wives he can 
authorise one or all of them to adopt to him When the power is given to only one of thci- 
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she alone can adopt, but if it is severally given to all the widows, then the seniormost of them 
pets the preferential right to make the adoption unless she dies or refuses to adopt or leads 
an unmoral hfe which disqualifies her from making an adoption ** When a jomt power is 
given to two or more widows, they should all act conjointly in the matter of adoption,** and 
if one of them died, the others cannot act 

Adoption by widow in tlie Bombay Preaidency —Under the Bombay school of 
Hindu Law, a widow had m herself power to adopt to her husband subject only to such 
restrictions if any as may have been imposed upon her by her husband Thus so long as her 
husband had not prohibited an adoption she may adopt in her own independent right and 
without the consent of his kinsmen, whether* the husband died a joint or a separated member 
of a Hmdu family.** Even an adoption made by a widow succeeding to the last male holder’s, 
estate, not as his widow, but as his Gotraja Sapinda, was valid *^ 

Adoption witb the consent of sapindas — In Southern India the want of the husbancTs 
consent for the widow making the adoption can be supplied by the consent of the nearest 
sapindas,** If the father of the husband was alive, then his consent alone would be sufficient to 
validate an adoption. But if he be dead, there should be such evidence of the assent of her 
husband’s nearest kinsmen as sufficed to show that the adoption was made by the widow in the 
proper and bona jtde performance of a religious duty and neither capriciously nor from a corrupt 
motive *• In the case of more than one nearest heir left by her husband, she must get the consent 
f ill or a substantial majority of them for makmga valid adoption •• It was the duty of the 
widow to ask for the consent of every one of the nearest sapindas even when she knew that the 
consent of some of them will be refused,** but it is not necessary that she should consult a 
sapmda who had separated from her husband’s family when there were undivided sapindas orr 
who by reason of minority or lunacy or absence in a foreign country cannot give her his 
consent.* • Besides, where a near relative m refusing to give his consent was actuated by corrupt 
motives his dissent may be disregarded.* • But a consent procured by fraud or corruption is. 
mvahd.** Besides, the mere circumstance that the consent of a substantial majority of the nearest 
sapindas has been obtained will not validate an adoption if the widow hdd omitted to consult 
any one of the nearest sapmdas,** even if he be inimically disposed towards her and wouldi 
have refused his consent if asked** The absence of consent of the nearest sapmda cannot 
be made good by authorisation from distant relatives more remotely connected •* When there 
are no sapindas, thr widow has m herself no residuary power to adopt,** but in the presence. 
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sapindas, rtar or lerrote, a daughter's or daightertN Fon's consent to the adoption jiunneces- 
sary •• An adopt on made with the consent of the deceased son of the adopting widow is a 
valid adoption when there is no charge in the cirftjinstances and there are no grounds Kr the 
next presumptive reversioner to object to the adoption when actually made •• 

When there are two widows an adoption made by the senior widow with the snpinda'.’ 
consent is quite valid even though the junior widow has not assented* ’ but the junior widow 
cannot make such an adoption without the consent of the senior widow.* • 

oOBSciit. — Husband’s authority is intended to 
be exercised only after the death of the husband, there is no obligation upon the widow to 
rnafcr the adoption at once or within a reasonable time** Sapindat’ consent is intended to 
be used within a reasonable tune after it is given and cannot be pocketted by the widow to 
be utih'sed long after it is given, when entirely different considerations as to the expediency of 
the adoption may apply »• Unhke in the case of the husband’s authority, the consent of the 
sapmdas to the adoption of any boy at any time will be invalid**. 

DetcriBiiuitloii of tbe widow’s satlioxity to adopt.— A widow's ^wer to adopt 
comes to an end where her husband dies leaving a ton, natural or adopted, and that son dies 
leaving a natural bom or adopted son or leaving no son but his own widow to continue the 
line by an adoption The same pnnciple wiU apply to invalidate an adoption made ui 
Southern India by a widow with sapirdas* consent after her son's death leaving his own widow * ■ 
But if the son who had succeeded his father died leaving no heir other than his mother, then an 
adoption by her is not invalid.** So also an adoption by a widow inheriting immediately to 
her grandson who had succeeded duectly to his grandfather would be valid.** In the case of 
a Hindu dying leaving a son and a wi^w with power to adopt, the duty of providing for 
the continuance of the Ime for spiritual purposes which was upon the father is laid conditionally 
upon the nrothcr, and if this duty is assumed by the son and passed on by hma to his own son 
or widow, the power* is gone. But if the son died hunself sonless and unmarried, the duty will 
still be upon the mother and the power m her which was necessarily suspended during the 
son’s lifetime revives. A widow's power to make the adoption must be held to be dead or ahve 
by applying thi-: principle and not by applying the principle of divestment of the estate 
vested in another The vexing of the property on the death of the last bolder in some onc 
other than the adoptirg widow, be he another copMuxener of the joint family, or an out- 
sider claiming by resTiter or by inleiitrrce, i arnot bein in itself the test of the continuance 
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or extinction of the widow’s power of adoption »• Nor u a mother’s authority extmguished by the 
mere fact that her son succeeding to her husband haddied after attammg the age of discretion 
or ceremonial competence’* or had died a widower leaving only a daughter. ” In no case can 
a widow adopt to her deceased husband after her re>marriage to another 

Who can give in adoption — A boy can be given in adoption only by hu natural 
parents, and as between them, the father’s discretion is absolute and he can give away the boy 
even against his wife’s Will. Even the mother cannot give the boy in adoption except when 
her husband is dead or is a lunatic or is permanently absent and has not prohibited the giving 
of the bov But the mere conversion of the parents to another religion, docs not deprive them 
of this power, though in such cases the necessary religious ceremonies have got to be done 
by a Hindu delegate But the right to give m adoption cannot be delegated to another; nor 
can it be exercised by the widowed mother after she has married another.” 

Who can be adopted. — Except in the case of Dancing Girls an adoption can only be of 
a boy and not a girL The boy to be adopted must belong to the same caste as the adopter 
(though they may be of different sul>castes) and should not be the son of a woman whom the 
adoptive father could not have married in her maiden state Hence the adoption of the 
daughter’s son, sister’s son or mother’s sister’s son is invalid, •• except when sanctioned by 
custom Besides, a boy who is an orphan cannot be adopted except where it is approved by 
Custom But the adoption of an only son *1 or of the eldest son or a remote relation or outside 
the gotra is not invalid Since the boy to be adopted must have the capacity to make 
religious offerings, an adoption of a boy who cannot offer them by reason of lunacy, leprosy or 
illegitimacy cannot be valid As regards the age of the boy, except in the Bombay 
Presidency, the limit of time after which a boy cannot be adopted is his Upanayanam amongst 
the twicc-born or regenerate castes and his marriage among the Sudras Even the per- 
formance of the Upanayanam does not operate as a bar to an adoption where the adopter and 
the adoptee belong to the same gotra.** In the Bombay Presidency, howeycr, there can be a 
yalid adoption in any community of a married man, even older than the adopter and with 
children, though on adoption the sons bom to the adoptee before adoption remam in the 
original family,** 

GeremOniea of adoption. — The physical act of giving and taking the boy which is the 
operative and the most essential part of the ceremony is absolutely necessary for a vahd adoption 
and cannot be dispensed with even in the case of Sudras Whether the ceremony of Datta 
Homam is necessary or not, the decisions arc not umform, but it may be taken that the 
Bombay, Calcutta and Madras decisions take the view that it would be neemsary in the 
three regenerate castes, while ihe Allahabad deepens hold that it is not necessary. But if 
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the adopter and the adoptee belong to the same gotra, the Datta H m tm is only a matter of 
unessential ceremonial, as the same would be necessary, if at all, only when the adoption effects 
a change in the bov*s ge/M.** The Madras High Court has held that in the case of an 
adoption of a daughter’s son which is valid under the custom of the Province. Datta Hemam 
i' not neecssarv ■* Nor is it necessary in the case of Sudras.** Even where Datta Hata/m is 
nece ar' it can be peiformed after the physical act of givmg and taking and even by de’egat- 
mg soni^ other person to perform it.*’ 

Effect of adoptfon — The theory of adoption mvolves the principle of a complete 
sevemnn of the cl ild adopted from the family in which he is bom, both m respect of his 
paternal and materntil lines, and his complete substitution into the adopter’s family as if 
he were bom in it But the adoption does not obliterate the tic of blood, and the disabilities 
against adoption and marriage in the boy’s natural family still continue in spite of the adoption, 
and in cases where adoption of married persons is allowed, sons born to the adopted person 
prior to adoption still continue in the natural family. Besides, the adopted boy takes a lesser 
interest m the property of his adopter’s family as against his after-bom aarata son. 

Rights and liabilities in the natural family. — On adoption, the boy adopted loses 
all his future rights of inheritance in his natural family and rire iSMfl his relations m that 
family can no longer be his heirs. But properties which have already become vested in him 
before adoption as an absolute owner either as the sole surviving coparcener or by inheritance 
or partition m his natural family are not forfeited by the adoption. In respect of such 
properties which he carries into his adoptive family he would be liable for all those obligations 
mcidenta to the possession thereof, such as the maintenance of dependent members, discharge 
of bmding debts, e»c 

Rights in the adoptive family. — An aik^ted son occupies the same position, except 
m respect oi a few matters, as the aurata son, and can never claun higher rights than the 
latter Thus he canno» prevent his adoptive father from disposing of bis self-acquired property 
in anv way he likes. Like an autasa son, be is entitled to succeed both Imeally and collaterally 
and ex parte materna as well as *x parte paterna m his new family. But as agamst an aftcr-bom 
aurasa son, he occupies an inferior position and gets i of the aurasa son’s share m Madras 
and Bombay, ^ ot it in Benares and ^ of it m Bengal. This rule, however, applies only in tho 
ca'e of the division of the ancestral estate, and not m the case of collateral succession wherem 
the adopted and the eurajtf sons Succeed to equal shares. Besides, among Sudras m Madras 
and Bengal, the adopted son shares equally with the after-born anrera son.** In the case of 
succession to an impartible estate, the aurasa sor takes precedence and excludes the adopted 
son*® 

Adoption and divesting of estate.— On a valid cdoption of a boy by a widow, the 
property either vesting in her, or m her and her co-widows as the husband’s heirs or vesting m 
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her as the heir of her son, at once becomes divested from her and becomes vested in the 
adopted son. This question of divestment will never a^ise when the adopter is the husband 
or the Widow of a deceased coparcener. Even when the property has not vested in the 
adoptmj? widow, if by virtue of the adoption, the adoptee becomes a nearer relation to the last 
male-holoer than the person m whom the property has vested, then the adopted son is entitled 
to divest that person of that property •• But the Stndhana property of the adopting widow 
does not become divested by the adoption. In the case of a coparcenary, the adopted son 
steps into the joint family with all the interest and rights held by hts adoptive father After 
the Hindu Women’s Rights to Property Act of 1937, adoption divests only half the estate of 
the adoptive widow's husband, since under that Act the widow is herself entitled to share as 
a son 

Widow’a sdiesusdon and adoption — If the widow has made any alienation or c-eated 
any encumbrance in respect of her husband’s estate m excess of the powers as a qualified 
oMTicr, the adopted son is entitled to set aside the same and recover possession from the alienee 
immediately after the adoption and without waning till the death of the adopting widow. 

Doctrine of relation back. — ^An adopted son’s right to set aside an invalid alienation 
made by the widow relates back to the death of her husband so that all unauthorised aliena- 
tions effected by the widow after her husband’s death can be set aside by him. But his rights 
m other respects do not relate back to the adoptive father’s death Thus, for mstance, where 
a man empowers his wife under a will to make an adoption and under the same mstrument 
makes certain dispositions of property or where a man gives away his property to his daughters 
knowing that the widow of his picdcceaied son has been authorised by him to make an 
adoption, the son subsequently adopted either by the widow in the iotmet case or by the 
daughter-in-law in the latter case cannot question the dispositions. 

Rcaulta of an invalid adoption —Where the adoption is for any reason invalid, the 
adopted son does not acquire bny right m the new family, nor docs he forfeit any of hu rights 
m his natural family. 

Ante-adoption agroemeats. — Ante-adoption agreements entered into between the 
natural father of the boy and the adoptive father or mother having the effect of curtailing 
the ngKs of the adopted boy, though not absolutely void so as not to be capable o 
ratification by the boy on commg of age, are yet of no validity except in so far as such ^[ree- 
ments are sanctioned by custom and regulate the right of the widow for her lifetime against the 
adopted boy. Where, however, such arrangements though assented to by the natural father, 
go beyond this and give the widow property absolutely Or give the property to strangers, or 
authorise improper alienations of the property in which the adopted boy by his adoption 
acquires a right, they are not bmding on the adopted son, and he being a mmor, the pnnaple 
of approbation and reprobation has no application m his case.** But if the adopted son is of 
full age and deliberately agrees to an arrangement under which he is to receive no more than 
half the property of h's adoptive father the agreement is not mvalid and is binding on 
him •* 
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PwKif of adoption. — An adoption requires to be proved m the same way as any other 
fact, being, however, a heavy onus on the person setting it up to prove it But circumstances 
■ma y exist m any particular case to strengthen of weaken the prol^bility of an adoption. For 
instance, if the alleged adoptive father was young, and could reasonably have hoped of beget- 
ting issue on his wife, the adoption would be rendered very unlikely. If, on the other hand, the 
said father was old and decrepit and was mimically disposed toward those who would succeed 
to him if he died childless, this would be a circumstance that could be urged m favour of the 
adoption having taken place If it is proved that an adoption is apparently valid as performed, 
the onus is upon the person attacldng its validity to establuh how it was defective. 

£stoppel and acqaiescenee_ Where a person makes an adoption and treats thb 
adoptee as his or her adopted son, he would be estopped from questioning the validity of the 
adoption, but the others who arc not the representatives of the person adopting will not be sO 
estopped from questioning its validity. Merc acquiescence by those whose interest it is to deny 
or impeach the adoption vmII not preclude them from subsequently challenging the factum or 
the validity of the adoption, provided they arc not barred by the statute of Limitation. 

Kinds of adoptions other than the dattaka 

Dvyamuskyayana Dvyamushyavana is the name given to a person who is given in 
adoption under an agreement that he should be considered to be the son of both the adoptive 
father and the natural father. Such a person inherits m both the na’ural and adoptive families, •• 
and on his death his relations m both the families can inherit to him. But the children of the 
dvyamushyayana continue as members of the natural family. Where subsequent to a dwa^ 
mushyayana adoption, a son is bom to the adopter, the share of the dvyamushyayana is 1/2 
of what a Dattaka son would take as against an auTOio son. If however, a son is subse- 
quently born to the natural father of the dvyamushyayana the latter takes half the share 
of the former 

niatom adoption, lUatom adoption is a customary adoption of a son-in-law by his father- 
in-law prevalent among the Reddies and KaniBkasiB Use State of Andhra Pradesh. This has no 
religious significance, being brought about in consideration of the adoptee’s future services in 
the management of the adopter's property Timkuid of affiliation is not prevented by the 
existence of an au'tsa or dattaka son, nor does it prevent the adopter from making a subse- 
quent dattaka adoption Though he counts as a son on a partition m his fatbe(-m-law*s 
family, he is not a coparcener with his father-m-law or his sons, nor docs he lose hu rights in 
his natural family; nor do his diildren become aembesv of the adoptive family. 

Krttnma adoption: This kind of adoptKm is also purely secular m nature as the iJlatom 
and the adop'ee’s rights mthe natural family remain unafiected. Kntrima adoption can be made 
by either man or woman and when a woman makes this adoption, the adoptee does not become 
the son of the adopter’s husband. Any person may be adopted, though he be the father or 
brother of thoadopter, and no cerenionies arc necessary, the only requisite being the consent 
of the adoptee if a major or his parent’s consent if a minor. By this kind of adoption the 
adoptee becomes the son of the adopter, but he u not entitled to claim any right of succession 
to any person other than the adopter in the new family. 


( 94 ) W<wnaDaMv.Gohdainmi,i 0.537. 
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THE MITAKSHARA JOINT FAAOLY 

G«aadtatioa of a Hindu joint familjr — A. joint Hindu family consists of male 
njembers descended ImeaBy firom a common male ancestor together with their mothers, wives 
*od unmarried dai^hters. Mitakshara coparcenary is a narrower body than the joint family and 
consists of only those persons who have taken by birth an interest in the property of the holder 
for the time being. The coparoenarv commences with a common ancestor and includes a 
holder of joint property and only those males m his male line who are not removed from him 
by more than three degrees Thus, while a son, grandson or a great •grandson of the holder of 
enthral property is a coparcener, his great-great>granclson is not a coparcener with him, because 
he is removed by more than three degrees from the holder. Only males can be coparceners 
Though a common ancestor is necessary for the commencement of a coparcenary, it may con. 
tmue without him consisting of collaterals and their descendants some of them being removed 
by more than three aegrees hrom the deceased common ancestor Coparcenary is a creature 
of law and cannot be created by act of parties save m so far that by adoption a stranger may 
be affiliated as a member thereof. A coparcenary may exist withm another bigger coparcenary. 
Thus if a coparcenary consists of brothers and their sons one brother and his sons may hold 
the property separately acquired by them with the incident of survivorship without any rights, 
therein to the other brothers and their sons. 


fnci d es ita of • Mitelnliara cs^suxennry. — ^Whilc the family remams undivided, no 
individual coparcener can predicate of the jomt jM-operty that he has a certain definite share 
either m the empus or in the income thereof. There is a community of mtcrest and unity 
of possesssion between all the members and on the death of any of them the others take his 
mterest afso by survivorship. Till a partition takes place, a coparcener’s mterest remains fluctu> 
ating, enlarged by deaths and diminished by births withm the coparcenar>' limits. Every 
coparcener, whether son, grandson or great .grandson, obtains an mterest by birth in the 
coparcenary property so as to be able to control and restrain improper dealings with the jomt 
property by another coparcener He is entitled to reside and be mamtamed m the family hou'c 
along with his wife and children and enjoys certain poivers of alienation with a sight to enforce 
partition of hiS share m the joint property 


IHtference between Mitakshara coparcenary and joint tenancy — Mitakshara 
coparcenary and what is known as joint tenancy resemble each other in that (i) there is a right 
of survivorship in both, (it) m both each member is entitled to jomt possession over the whole 
of the joint property, and (iii) the acis ofont member enure to the benefit of others m both 
cases But there are equally striking differences between them. (1) a Mitakshara coparcenary 
IS a creature of law and comes into exiN‘ence by birth or descent^whilc a joint tenancy iscreat 
ed by a deed or wiU and not by descent fiom another, (2) a Mitakshara coparcenary consists 
only rclatiors, while a joint tenancy may consist of strangers, (3) a coparcener’s power of 
alienation of his share is restricted while that of ajoint tenant u absolute though he too cannot 
transfer it by will, (4) a coparcener’s interest is fluctuatmg by births and deaths in the family 
while the interest of a joint tenant is fixed; and (5) on the death of the last surviving coparcener 
the whole property passes only to his heirs, while on the death of the last surviving joint tenant" 
the property descends in equal shares to the heirs of all the jomt tenants. 


^ r— -W-WB Dycopurcemrs —Property owned by a coparcener may be 

»para e pro^rty or coparcenary property. Separate property of a coparcener is held by him 
tfrcc of aU claims from the rest of his coparceners and compri8es:-(l) property inherited 



777 


by him from penoni other than toe three immediate paternal ancestors, namely, father, 
father's father and father's father's father, (2) nuptial gifts out of the joint family fund and 
marriage gifts and other friendly offerings made by others; (3) property acquired by him unaid- 
ed by the joint family estate together with the income and purchases from the income of such 
acquisition; (4) gains of science , (S) property obtained on partition with his other coparceners; 
and (6) property held by him as the sole survivmg coparcener. Coparcenary property meana 
and indu^*— Cl) property obtained by gift or successien from any of the three immediate 
paternal ancestors (known as ancestral property) , (2) acquisitions made by the coparceners with 
the help of ancestral property; (3) joint acquisitions of the coparceners even wthout such help 
provided there was no proof of intention not to treat it as joint family property; and (4) 
separate property of coparceners thrown into* the common stock. Property, mhented by the 
sons of a daughter from their maternal grandfather is not coparcenary property.** 

Gabu of aeieaoe. — ^The texts of Hmdu Law which lay down the divisibility among 
the oo-heus of the gains of saence which has been imparted at the family expense oontemplate 
the science which is the immediate source of the gams of the coparcener and not any elemen. 
tary education,.whioh is the necessary stepping stone to the acquisition of all science. Thus 
carnmgs of a coparcener due to special education given htm at the cost of joint family will 
become joint family property.** But gains made by a coparcener who has received only an 
ordinary education at the family expense suitable to his position as a member of the joint 
family or gams of a coparcener which are the result not of the education received at the expense 
of the joint family, but of the peculiar skill, mental abilities and mdividuaJ effort m applying 
and unprovmg such education can never become the property of the jomt familv.** The 
whole question has now been set at rest by the Hindu Cam.* of Learning Aet (XXX of 1930) 
which by Section 3, which, however is not retrospective, declares that “Notmthstandiiig any 
custom, rule or mterpretation of the Hindu Law, no gams of learning shall be held not to be 
the exclusive and separate property of the acquirei merely by reason of (a) leammg havmg 
been, m whole or in part, imparted to him by any member, living or deceased» 4 >f his family, 
or with the aid of the joint funds of his family or vnththe aid of the funds of any member 
there of or (^) himself or bis family having, while he was arquirmg his leammg, been maintamed 
or supported, wholly or m part, by the joint funds of the family, or by the funds of any member 
thereof, 

Ohatructad asid oaobstmeted harit^c — Heritage is of two sorts: unobstrucic^l 
(Apratibandha) or obstructed (Sapratibandha). Where ownership accrues to a 
person by virtue of his relationship to another who has been holding the property 
and even during the lifetime of the latter, the heritage is known as unobstructed: such is the 
ancestral property m the hands of the father, father’s father or father’s father’s father But 
where the hfc of the owner is an impediment to the accrual of the right to the successor it 
IS known as obstructed heritage, for example, property devolving upon brothers, parents, 
uncles, etc. 

Joint family property and joint nncestral family pmperty.— The essential 
difference between joint family property and joint ancestral family property is that the latte 

(95) MiAumtiHasum v. gTtdM Amifii, I L.R. (|937) A 655 

(96) Gdad Chmdr. HukmCImd, 46 1.A. 162 2 Lah. 4a 

(97) Mrtimm v. Itmtthmd, 49 lA. 41t 49 G. 666. 
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necessarily connotes descent and predicates a nucleus while the former does not. Though 
the incidents of both the properties are the same, the former can be properly acquired by the 
present members of the joint family by their joint labour, while the latter must necessarily 
have been obtamed by descent. 

Ancestral property. — ^The term 'ancestral property* is a techmcal one meanii^ only 
property inherited from father, father’s father or father’s father’s father. In that property, 
the inheritor’s son, son’s son and sdn’s son’s son get an interest by binh and can interdict 
improper alienations Property inherited from the maternal grandfather by his daughter's 
sons IS not taken by them as ancestral ptoperty with the mcident of right by birth accruing 
to theu- own sons »» There is a difference of opinion among the High Courts whether 
property received from the father by gift ct will is ancestral in the son’s hands so as to 
enable the latter’s sons to claim an mtcicst in it as ancestral property. But if ancestral pro- 
perty IS allotted to a coparcener’s share m a partition, that coparcener’s sons, whether bom 
before or after partition, can claim an interest in it as ancestral property 

Freenmption as regards joint family and separate propezty — ^The joint family 
is the normal condition of HmJu society and every such family is ordinarily joint not only 
in estate, but in food and worship. But there is no presumption that because a family is joint. 
It possesses any joint property The presumption that property in the possession of an 
individual coparcener is joint family property arises only if it is shown that there was a 
nucleus of jomt family proj^ertv from which it might be tairly said to have grown, and where 
such nucleus is admitted oi proved, the onus of proving separate acquisition is upon the 
coparcener alleging it If the property is admitted to have been originally self-acquired 
but It is alleged that it was afterwards thrown into the common stock, the onus of provmg 
such mingling is upon tlie persons asserting it, and this onus is not discharged unless a clear 
intention to waive separate rights is established 

Mamgar and his powers — Only a coparcener can be manager. A woman cannot, 
therefore, be manager. The seniOfmost male member of the family is entitled to manage the 
family properties on behalf of all the members except when he is mcapacitated by age, illness 
or other sufficient cause The managership of thejomt family property comes to a person by 
birth and is not the result of the consent of the coparceners Though he 15 hkened to a trustee 
Or agent of the joint family, he is not under the same obligation to economise or to save as an 
agent or trustee. He is entitled to the possession and management of the property, can 
contract binding debts for the family necessity or fienefit, alienate the family property for such 
purposes and, m his capacity as representative of the family, give receipts, compromise or 
discharge claims, make a reference to arbitration, acknowledge debts and do all acts necessary 
and incidental to the proper management of the family estate. But he cannot revive a time- 
barred debt nor can he start a new business s'' as to bmd the other members without their 
consent. He can sue and be sued on behalf of the family. In the absence of proof of 
d'rect misappropriation or fraudulent and improper conversion of the jOmt family money to 
his own personal use, he is liable to account at the time of partition between him and the 
'•♦her members. Only for what he actually received and not for what he ought to or might 
have received if the estate had been more profitably managed.** 

(98) Muhammad Hustaui v. Babu Kuhoa Maadan, I L-R (1937) A. 655. 

(99) Pmazuy Subbar^^M,** M. 656 (P.a) 
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DEBTS AND ALIENATIONS 

Sooroes olliidbUlty to poydobto — A debt which a person may be under a liability 
to discharge may be a debt contracted by himself or by another. The liability to pay the 
debts contracted by another may arise out of (1) a legal duty as when the debt is ccmtracted 
by an agent, (2) a moral duty as when a person has succeeded to the property of the 
person who contracted the debt or (3) a religious duty a« in the case of a Hindu son to pay 
the debts of his father and thus save him from sm. 

Goparcmer’a debts —Every coparcener is bound to p»y his debts out of his separate 
property. Besides, his undivided interest m the joint family property is liable to be proceeded 
against by his simple creditor if he has attached that interest m escecution of a decree 
during the coparcener’s lifetime 

AlienatiOB by copareoiMr.— *In the Provinces of Madras, Bombay, Berar and the 
Central Provinces, one of several coparceners may, without the assent of the others, sell, 
mortgage or otherwise alienate his share for valuable consideration But under the Mitak« 
shara as administered in Bengal, United Provinces, the Punjab and Berar and Orissa, a 
coparcener cannot, mthout the consent of his other coparceners, mortgage or sell his 
undivided share on his own account In none of the Provmces can a Mitalahara coparcener 
dispose of his undivided interest by gift 

Manager’s power to incur debts and alienate joiitt fanatty property — A 

manager of a jomt family, in addition to his powers as an ordinary coparcener, enjoys 
certain privileges by virtue of his position as the manager of the joint family. He can 
contract debts so as to be binding upon the undivided interest of all the other co- 
parceners either for family necessity or for family benefit He may alienate the 
whole jomt family interests mcludmg those of the other coparceners for such 
family benefit or necessity. An ahenation by the manager by way of mortgage or sale 
of joint family property will be good a» against the other coparceners cither when all of 
them had consented to the transaction, or the alienee is able to show that it was supported 
by legal necessity or benefit oi the family or that he made bona Jtde and reasonable enquiries 
which showed him that such necessity existed even though no such necessity did in fact 
exist *0** li the ahence does so enquire and acts honestly, the real existence of the alleged 
necessity is not a condition precedent to the validity of the alienation, and the alienee is not 
bound to sec to the application of the consideration for purposes of any such necessity or 
benefit If the transaction itself was justified bv necessity, the mere fact that a part of the 
consideration is not substantiated by legal necessity would not necessarily nullify the aliena'* 
tion Legal necessity justifying an alienation by the manager of the family property may 
be religious or secular , marru^ and obsequial ceremonies m the family, the education and 
maintenance of the various members of the household, payment of binding debts and Govern- 
ment revenue, judicial proceedings for recovering the family estate ordefendmga member of 
the family in a prosecution, and a hundred other similar tbmgs may fall under the cat^ory of 
such legal necessities. But in all cases where the validity of an alienation by the manager is 
impeached by the other members of the family, the burden of establishing its validity on ar 
of the grounds abovementioned is on the alienee. 

(100) Ammmm MM, 6 XAIA. 393. 

(101) Am IW v. laOmi JVvmm, 51 A. 430 (P.a); Kndtm Du v. Malkm Ham, 49 A. 148 (P.C). 
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'father’s debts and alienations and son’s pions obligation — Every son, son’s son 
or So*/, son’s son is under a pious duty to discharqethe debts with interest of the father, 
father’s father or father’s father’s father, provided the debts arc not tainted by illegality or 
immorality and the sons, etc , have jomt family assets in their hands. The liability of the 
sons, etc , is not a personal liability but is one limited to their interest in the joint family 
propel ty. This obligation exists Ixith during and after the ancestor’s lifetime, and if the 
d-ht '^as incurred at a time the father and the son were living together and not after, the 
li.. i^y of the son continues even after then separation But the son alone cannot be sued 
dufingthe father’s lifetime Avyavahanka is the term employed to denote a debt which i* 
illegal or immoral* l,ie mere circumstance that the debt is imprudent or uiirea«onale or improper 
or indicates a lapse from ught conduct or u incurred in trade or speculation does not render 
a fathers debt avyavahatxka In order to render a debt avyavahanka there must be an element 
cither of immorality or illegalit\ Even m respect of father’s alienations, the sons arc unde** 
a distinct disadvantage, for a father enjovs certain powers of alienation in addition 
to those which he may have as an oidinary coparcener or manager of the family. Thus he 
can make within reasonable limits gifts of ancestral property cither for pious purposes or 
through affection Besides, a father can alienate jomt family property by way of sale or 
mortgage, so as to be binding even upon his son’s interest, to discharge his antecedeni 
(previously incurred) debts which are neither illegal nor immoral, though such debts were 
incurred only for his own pel^onal benefit and not for the benefit or necessity of the 
famiK But such an antecedent debt for which the alienation is made, must be antecedent 
both in fact and in time to the alienation and should not be a part of the transaction 
impeached^** though (he debt tray be a s>mple debt or a mortgage debt Where a question 
arises whether the father s debt or alienation is binding upon the sons, the onus of proving 
that the transaction was illegal or immoral is upon the sons. Mere proof of the general 
immoral life of the father without establishing a direct connection between his immorality 
and his debt docs not discharge this onus,*** m other words the evidence should be such that the 
Court could reasonably infer that the 'debt must have been incurred for an immoral purpose 

PARTITION 

Wliat partition — Under the Mitakshara, partition does not mean simply division oi 
property into specific shares. It covers both division of title and division of property. An 
unequivocal manifestation by a member of a joint family by his words or conduct of a fixed 
and dc ermined intention to become separate from the other members is sufficient to effect 
the separation of hi, title and the severance of his interest, although division of pessession, or 
partition by metes and bounds, docs not take place and the members continue joint m food 
and dwelling i Fui a severance in status (i) there must be an unmistakable manifestation 
ofirtention to become divided (ii) no division by metes and bounds is necessary (iii) exis- 
tence of propcitN IS not essential, (m) reasons foi the severance are immaterial, (n) the existence 
of minors in the faiaily is no b^i, and th- intention to separate must be communicated to the 
other members 

Partitio i how effected — Partition between the members of a jomt family may be 
eff ct<d (t) by the father dividing the property equally amongst his sons during his lifetime 

( 102) br^j JVarain v Manila PrasaJ, 46 A- 95 (P C ) 

(103) Shyam Maram v. Smrv Umam, 37 L.W. 277 (P.C.), 

(104) Gtfja Bat v Saiatkn, 43 C. 1031 (P.C) 
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!t) by a coparcener unambiguously expressing hisin*ontion to become divided from the other 
co.'ai ceners, un) by tiie copaicencrs making a suomission to arbitrator', for effecting a division, 
bj'' bv t lie institution of a suit for partition by a coparcener (if the suit is not subsequently 
.vitiidinwn), (j) by agre^ m’ nt of partition bc'wcen the coparceners, and (vt) bv convirsion of 
coparcen' r to anotliei u li^'ion In tJic ca<e of i minor copa’-cenf r, if a suit is institute 1 on 
Ills oehalf for partition, if it ends m a c'cerfee, it has ’lie eff' ct of cre.’tmg a division rf s'atus 
from tbs date of the pla.nt but a mire filing of tl.c plaint does not by itself eff, ct his 
severance from the joint family 

Agreement not to partition — Tncre i'> a c snflict of decisions on the question whether 
in agreement not to partition is binding uponthc parties thereto,^®® but that it is not binding 
upon their heirs and successors* ®® seems to be clear *»» 

Form of partition — A paitition need no' be in writing, but if it is in writing it 
lequircs registration for proof of its term;, tnough when th~ writing is unregistered, it is 
admissible to prove the division in status. 

Subj'ect-matter of partition. — The property to be partitioned is only the coparce- 
nary property and does not include either the separate property of the individual members or 
coparcenary property which by its nature is indivisible, such as family idol, right to well or 
way, or an impartible estate In the case of the diveUmg house and other propeities. movable 
or immovable, winch are not convcnicntlv partitionable, the proper method is to assign them 
to the shai cs of particular members and give compensation to the others In ascertaining 
tiie assets available for ]i\tsion a I equate proyisson should be made for payment of debts 
binding on the family, for meeting the expenses of necessary religious ceremonies and mam. 
♦enance of disqualified h"irs, and for the ma r age expense^ of uiunarned sisters. 

Roles tis to accounting —All that i coparcener is entitled to ask at the tune of 
partition fiom the manacer is an account of the assets as they exist at the date of the seve- 
rance m St a I us. In the absence of fraud, dishoni sty, misappropriation or gross reckless waste, 
the manager cannot be called upon to defend the propriety of his past transactiom or the 
manner m which he has di'posed of the income m the past.*** No ooparoaoBr is ci^ilkd 
to credit being allowed to him on the ground that the amoont spent upon him mad Ins 
branch was smaller than ivhat had been spent anon another member's branch. But when a 
coparcener has been deliberately excluded from jomt possession and ciyoynKat mt tiM 
property or where partition was improperly refused, he is entitled to claim mupm pinBli 
from those who excluded him 


Persona entitied f denaaod awl riSMw «s pasiMam^— ftiWT aipBiMMW H ai^MM 

to demand a partition and obtain a share therein provided he m imt dSs^paatBai. Ba BowBap 
however, an exn^tion is recognised that a son is not entitled to dramnd a paatitioa wkkoat 
his father’s conaefitso long as the father isjomt with hn own neestan or colateral lalatlaH^ 
Besides coparceners, a mother, grandmorher and great-graaiaother, tbcnt||h tfeap aea mm 


(105) -■ 7 a aa t — n-j. ex-,* - ^ ^ ^ — j ^ - 

12 C.wjf.7as. 

(106) Fadawnaw v. Bi aam m* . 4 ».H.e 345. 

(107) See dnaaple ». .7 M. 405 a d Aj,t Kmmr v S,mm TnaMa. 61 OL MR 

(108) ». adtanperfh. 44 ^L 6 0 1* C 
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™t.tW to dem.»d M «.ll entitled to .hare on a patltlion except m SoutI em M.. 

„here .ho pmet,ce of anottinj d»i« to femnlet o no longer m vo^ Now under he H.nto 
Women's Rights to Property Act of 1937, the widow of a deceased coparcener is also entitled 
to demand a partition of his share. 


DhrWon AST Jhr>>sssunl Where a division takes place in a joint family 

consisting of sons, grandsons and great-grandson,, each branch takes ptr shrpts as regards 
the other branches, but the members of each branch take ptr capita as regards one another 
If a joint fanuly consist, of a father X, hi-< three sons A, B and C and A's three sons D, E 
and F and if a partition takes place as between all these members, X will take 1 /4, A'i branch 
will take another 1/4, and B and (7 will each take 1/4 of the property Butin the 1/4 share 
aUotted to A'% branch consisting of A and his sons D, B and F, each of these will take 1/4 of 
1/ 4 1/16 asagamst the members ofthat branch 


ShaMs of Bons, father and grandfather —When a partition takes place between a 
son, hi, father and his grandfather, the grandfather is entitled to 1/2, the father 1/4 and the 
son 1/4 of the joint assets. 


Adopted eon In a partition between a father and his adopted son, each takes 1/2. 

But if there is also an aftcr-bom omasa son, then the father will rank as an omasa son for 
purposes of computation of shares and the adppti^ son will get 1/4, or 1/3 or 1/2 of the share 
of the father or the amasa son according to the school to which he belongs as already mentioned 
when dealing with adoption- 


nimltlniatn son.— The illegitunate son of a Hmdu belonging to any of the r^nerate 
castes IS not entitled to a share m the property Even in the Sudra ca«te he is not entitled to a 

demand a partition during hu father*, lifetime, or even after that if the father had died un- 
divided from his collaterals leaving no separate property* •» But If the father dies divided 
from his collaterals and leaving a legitimate and illegitimate son, the latter is entitled to get 
1/2 of what he would get if he were legitimate. This would be so even if the father had died 
leaving a widow, daughter or daughter’s son 

Aftes^bora ■os, — ^Ason born after partition might have been conceived either before or 
after partition. If he was conceived after partition he » not entitled to reopen the partition iF 
a share had been allotted to his father m a partition between the father and the other sons, 
though he wiU be entitled to reopen if no share had been assigned to the father But if 
the son was conceived even before partition, hr i, entitled to get his share by reopenmg the 
partition if no provision has already been made for his share. 


Miirar coparccnen. — partition can be claimed on behalf of m’nors if the continuance 
of joint status is prcjudicul to the-r interests. In a suit for partition on behalf of a minor, no 
decree lor partition should be passed unless the Court finds that it will be for the minor’s 
benefit But minority of a coparcener is no impediment to a valid partition takmg place in 
the family, though if such partition is prg'udicial to his interests, he is entitled to set it aside 
so as to have those interests secured If a suit for partition on behalf of a mmor is instituted 
the fact that he dies during its pendency does not make the suit abate, and the suit can be 


(109) CtmUf v. XL 1- 
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continued by his legal representativrs and a decree obtained therein if it is shown that the suit 
at the time of its institution was one for his benefit. 

Dicqnalified copairceaerB.— Under the Hindu Law a person suffering from a dis< 
ability which disentitles him to inherit cannot claim a share on partition. But this disability 
IS purely personal to him and does not attach to his male descendants. Again, if the defect 
be removed subsequent to partition, he u entitled to r*opcn the partition and have a share 
allotted to him But by the Hindu Inheritance Removal of Disabilities Act of 1928, which, 
however, is not retrospective, and does not apply to persons governed by the Dayabhaga School, 
It IS only a person who has been a congenital lunatic or idiot that is disqualified from inheriting 
or clainung a share on partition, Such disqualified coparceners are, however, entitled to a pro- 
vision for maintenance both for themselves and their uuves and children 

Female sharers — The wife, the mother, the grandmother and the grrat«grandmother, 
including step-mother or step-grandmother, are also entitled to share on partition The wife 
or mother is entitled to receive a share equal to that of her son, and so also is a grandmother 
ent'tled to the share equal to that of her grandson if no son be alive at the time of the partition. 
In ascertaining the share any income-yielding property already given to the female sharer either 
by the husband or father-in-law must be taken into account. Now under the Hindu Women’s 
Rights to Property Act of 1937, every coparcener’s widow is entitled to demand and get 
a partition of her husband’s share as against the surviving coparceners. 

PardbaMrs from eoparcttnars.— A person claiming under a valid sale of a coparcener’s 
undivided interest u entitled to claim a partition of that share as against the other 
coparceners. His remedy is to have that share ascertained in a suit for general partition in 
which the whole joint family properties are included In a suit of this nature, the Court m 
makmg the partition would endeavour to give effect to the alienation suid allot the very pro- 
perty alienated to the purchaser, if the same can be done without injustice to others. The 
alienee s share on partition is to be determined with reference to the alienating coparcener’s 
share on the date of the alienation, but that share has to be worked out only by taking the 
properties actually -msting at the time of the partition.'^” 

Partial paitItioB — Partition may be general or partial. A general partition is that 
which IS brought about in respect of the entire joint famiW property by all the members 
gettmg themselves separated from one another. A partial partition is that which takes place 
either in respect of only a portion of the joint family property or m respect of only «ome of 
the joint owners.* a partition is presumed to be m respect of all the joint family prquerties, 
but there is no presumption that a partition is in respect of each member as against every 
other member of the coparcenary.*** 

Sncoessivepartidoiis. — Where only some of the members of a joint family separate, 
leavmgthe rc«t joint, the ordinary rule is that a subsequent partitirn should be made rstas 
nc stoHttbtu, as at the date of the partition, which accordmg to the Madras High Court means 

(110) Mtutmksmtra v. Sisaifir<tfaiu, 56 M. 534 

(111) JUmcUutc V. Manana, 1922 P.C. 20. 45 M. 489. 

(112) Batbishntt v. RamknOiu, 5S AU. 300 (P.a). 
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“as at the date of the oris^nal partition”*^* while the Bombay High^Court takes it to mean 
“as at the date of the subsequent partition'* Thus where there are two or more branches of 
a joint family and one member of one branch separates leaving the rest jomt, according to the 
Madras view, the share already taken by him should be deducted from the share due to his 
branch at a subsequent partition, while accorduig to the Bombay view that share has to be 
■entirely ignored and the subsequent partition is to be effected as if it is m itself an entirely 
new and complete partition 

Reopening psutition. — Partition once made cannot ordinarily be reopened But if the 
allotment of shares has been vitiated by fraud or mistake, as when a property not belonging 
to the family has been allotted to a coparcener's share, or if it is prejudicial to a minor or 
absent coparcener, the partition can be reopened In addition, there is the right of an after- 
born son and disqualified coparceners to reopen a partition as already mentioned. 

Effect ct pasrdtloB.— On a separation m status, the members hold the property as 
-tenantS'in-oommon and not as joint tenants Subsequent births and deaths m the family do 
not effect any fluctuation in the quantum of shares taken by the divided coparceners. The 
special privileges ol the manager and the father can no longer be exercised by themm respect 
of those members of the family who have become separate from them. 

Re-onion —The members of a joint family who have separated may agree to re- 
tinite so as to form a jomt family The effect of rc-union is to cancel the partition and 
renut the parties to their original status of jointness.^** Such re-imions bemg rare, there is a 
presumption, thoi;^h rebuttable, against their havmg taken place. Mere jointnessin residence, 
food and worship, does not necessarily connote re-union in the same way as a separation m 
these respects is not condusive proof of partition. A re-union m estate properly so called can 
only take place between persons who were parties to the original partition, and that too 
onlv wth the father, a brothef or a paternal uncle Smec a re.union mvolves an mtention 
to become once again joint in estate and interest, no agreement to re-unite can be made by or 
on behalf of mmors » But fathers bv their rc-union can carry their undivided minor sons 
into the re-united fasiily 

Partitiaa mnd rc-imion— PrasomptioM.— A Mitakshara family is presumed in law 
to be a jomtfsaadytmtd It » proved that its members have become separated But once 
a partition is proved to have taken fdace, the presumption is that « was a partition of all the 
joint family pK^>crtie8. kienc aepamtion m food and worship does not show separation m 
status. Fora 1^ dwsuan IB status there must have been'^n unambiguous indication of 
intention to become divided m status. But actual division of property is not necessary for a 
severance in mterest Where one coparcener is shown to have separated from the rest there is 
no presumption either that the latter have also become separated from one another or that 

(IIS) Sok v. SaiAar StA, 53 M 1. 

(114) fftgmmitt v. IfkdUfatn, 39 B. 734 

(115) PJoHt Ammml r. MstkimnikatatMa, 48 M. 254 (P.C.}, 

(116) Am v. Pat Kmir, 14 Pat, 268 (P.a). 

(117) BtMwny. MMm, SO a 725 (P.a). 

<118) Bala v. OMUmt. 55 MXJ. 132.* 1«8 M. 1064. 
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they continue joint Where a coparcener who has sons separates from his brothers oranoeston, 
there u no presumption that he has separated a]$o from own hu sons. Law always presumes 
against re-union on the ground that it very rarely takes place, and hence a re^union requires 
to be strictly proved. 

JOINT FAMILY AND PARTITION UNDER THE DAYABHAGA. 

Dayabhagafasnlly-'Goastitation of. — Under the Dafabhaga there can be no 
coparcenary between a father and h>s sons. The son doer not* get any mterest by birth m the 
ancestral property in the hands of the father and hence cannot clauu partition agamst him. 
The father is the absolute owner of the property with absolute powers of gift and sale unfettered 
by any right in the son to restrain his unauthorised alienations. Unlike under the Mitakshara 
where the coparcenary springs up tht birth oj a ton, the Dayabhaga coparcenary obmes 
into existence only upon tht dtath of the father. The Dayabhaga coparceners ar« in the 
position of tenants-in-ccmmon, and on the death of any one of them without leaving a son, 
his rights do not go to the other coparceners, but to his own heirs, such as his widow* 
daughter, mother, etc,, who then become coparceners with the rest. Thus unliTr*. the Mitakshara 
coparcenary, the Dayabhaga coparcenary, may consist of both males and females. Tn n^^i^ b 
as chch coparcener takes a defined share m the Dayabhaga coparcenary, hn powers of ahenation 
in respect of his share are absolute and unfettered and he can call for partition at any time he 
hkes. Under the Hindu Women’s Rights to Property Act, on the death of a Hindu intestate 
his widow, the widow of his predeceased sOn and the widow of a predeceased son of his 
predeceased son succeed to his property together as co-heirs along with his sons or even m the 
absence of his sons and can themselves call for partition 

Partitioa under the Dayablsaga — partition in a Dayabhaga joint family can only 
mean a division of the common property by metes and bounds among the coparceners who may 
be either males or females as already mentioned Besides, a mother or daughtci of a male 
coparcener succeeding on his death to his share, is entitiled to call for partition On a 
partition between sons the mother is entitled to a share equal to that of a son. But neither a 
mother who has an only son, nor a sonless step-mother is entitled to share on partition. But 
under the Hindu Womens Rights to Property Act, this rule is abrogated and all the wid^ of 
a deceased Hindu are together entitled to a share which is equal to that of a son. 

MINORITY AND GUARDIANSHIP 

Age efsuajoritjr.— Under the Mqority Act of 1875, which applies also to Hindus, in 
the case of every mmor of whose person or property a guardian has been appointed by any Q^urt 
of justice and of every mmor under the jurisdiction of any Court of Wards, minority terminates 
on the completion of the 21st year, and in all other cases on the completion of the 18th 
year. But in respect of matters of marriage, divorce and adoption, to which the Act does not 
apply, the age of competence is to be ascertained according to Hindu Law, which u the 
com^kni of 15 years according to the Bengal School and the completion of 16 yean accord- 
mg to the other schoob. 

Rinds o£ gnardinns.— Guardians are of four kinds: (1) natural gnaixiians* (Zi 
testamentary guardians; (3) Court guardians; and (4) dtjatio guttxUans. * ^ * 

m. I 50 
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(1) A natural guardian it one who, by virtue of hit or her 

relatkuuhip to a child, has a claim to be its guardian- Such a guardian under the Hindu Law 
is either the father or the mother, and nobody else is entitled as a matter of natural right to 
be a minor’s guardian. As between the father a.id mother, as a vestige of patna poUstas, the 
father’s right to have the custody of the person and property of his legitimate children prevails 
over that of the mother, and his right is so paramount that neither his loss of caste or religion, 
nor his remarriage, will m itself be sufficient to dislodge it. He can appoint a guardian byh» 
will even to the exclusion of the motljer, though he cannot appoint a testamentary guardian m 
respect of the joint family property But m the case of illegitimate chi]dicn,the right of their 
mother to be their guardians prevails over that of their putative father. 

In Btsani v. J/'arajantaf^^* it was held by the Pnvy Council that the father’s guardian- 
ship is in the nature of a sacred trust, so as to preclude him during his lifetime to substitute 
another as the guardian m his stead, and that if the father, acting in his discretion, entrusts the 
custody and education of his children to another, the authority that he thus confers is a 
revocable authority; but if that authority has been acted on m such a way as to make its 
revocation undesirable m the children’s interests, then the Court will interfere to prevent 
its revocation. 

(2) Tettanuntarf guardian — No one can appoint a testamentary guardian m respect o 
a minor's person or property except his father, and even the mother of the iximor cannot 
claim this right 

(3) Court guardian . — In making orders appomtmg guardians the m^st paramount 
consideration for a judge ought to be, what order under the circumstances of the case would 
be best for securing the welfare and happiness of the mmors No relation barring the 
parents is entitled as of right to be appointed the guardian of a minor. Even in the case 
of parents, there may be circumstances like the conversion of the minor or the conversion of 
the parents, which, talcen withofther orcumstances, may make it necessary that the minor 
should be placed in the custody of some other person. Ordinarily the husband is entitled to 
be the guardian of lys minor wife and the adoptive parent is to be preferred to a natural 
parent. 


(4) De facto guardtan.—A de Jaeto guardian is one who u not a legal guardian m 
the sense that he is either a natural, testamentary or Court guardian, but who, being 
interested in the minor, takes charge of the management of the mmor’s property 

Powers of gaai^aas — A natural guardian can do all acts which are reasonably neces- 
sary for the protection of the mmol's property He can transfer any portion of the minor’s pro- 
perty by mortgage or sale m case of necessity or for the benefit of the mmor’s estate. But ho 
can m no case bmd a minor by any personal covenant, and no decree can be passed against 
the estate of the minor on such covenant except when there is a hability On the estate by 
reason of a benefit or necessity including an obligation \mder his personal law. He canne 
revive a time*barred debt, nor is he authorised to embark the minor’s property in speculative 
transactions m order to liquidate bis debts. Even a dsycKto guardian has the same powers as 
the natural guardian, but m the case of a Court guardian or testamentary guardian, he is 
to actwithm the terms of the order of appomtment and the provisions of the Guardians anti 


(119) 38 M. 807 (P.a). 
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Wardr Act, if he is a Court- guardian,- -and- the donditions of the wiU if he happens to be the 
testamentary guardian. 

Remedies »«««< limitation. — Where a guardian is deprived of the custody or the minor 
he may apply imder section 491 of the Criminal Procedure Code of 1898 or under section 25 
of the Guardians and Wards Act for, getting back such custody. If the guardian acts in excess 
of his powers and alienates the minor’s property the minoi can have the transfer set aside 
by mstituting a suit within three years from the date of his attamu^ majority under Article 
44, Limitation Act of 1908 

MAINTENANCE 

Persons entitled to claim maintenance — The persons who are entitled to claim 
maintenance fall under two classes, (I) those whose claim to mamtcnancc arises by virtue 
solely of the relationship with, and irre<pectivc of the possession of property by, the person 
against whom the claim is to be exercised and (2) those whose claim is dependent upon the 
possession cf property by such person Everv Hindu irrespective of his possessing any property, 
IS personally bound to maintain (1) his aged parents, (2) his wife, (3) his mmor sons, whether 
legitimate or illegitimate and (4) his unmarried daughters, but he is under no such liability 
m respect of his grand-parents, his concubine or grandchildren In addition to this personal 
liability, a Hindu is liable to maintain out of the property m his hands all those persons 
whom a deceased person from whom he has inherited that property was cither under a legal 
or a moral duty to maintain Thus a father-m-law is only under a moral and not a 
legal obligation to maintain his destitute and widowed daughter -m-law out of his self.acquired 
property, but if he dies and his property is inherited by his surviving sons, they would be 
under a legal obligation to maintain her out of that property.*** Besides, the manager of a 
joint familyis bound to maintain out of the joint family assets all its members, both male 
and female, and the widows* and children of deceased coparcener'. In case a coparcener 
is excluded from inheritance by reason of a disability he is suffering from, the propertv which 
he would have inherited but for that disability is liable for the maintenance of both himself 
and his family 

Maintemanoe of wife — A wife is entitled to be maintained by her husband irrespec- 
tive of his possessing any propertv, even when she lives away from the husband for « 
justifiable cause, as for mstance, his cruelty or contagious disease, and after his death, any 
person who takes his interest, cither by survivorship as his coparcener or bv mhentance as 
his heir, is bound to maintain her, provided she remains unmarried and chaste, in the same 
degree of comfort and with the same reasonable luxury of life which she had m her husband’s 
life-timc.**> The widow of a coparcener docs not forfeit her right to maintenance out of 
the jomt family assets simply because she refuses to live with her husband’s coparceners, unless 
she does so for improjier or immoral purposes Under the Hindu Women’s Rights to Propierty 
Act of 1937, the widow of a coparcener is entitled to the share of the husband and hence 
cannot enforce her right to mamterance if the surviving coparceners insist on her walking out 
With her husband’s share therein. 

Maintenasice of concnbitic. — A concubine has no right to be maintained by her 
paramour, however bng might have been the concubinage, but after his death, she acquires 

(121) Ktifam Xamit y. Sajaid SmiaH, 61 C. 221 (P.C.); Since the Hindu Women*! Rights to rtoptxty 
Act, 1937, the Is also entitled to a sham. 

(122) MkrtitOaictt v. HmtOmer, 8 P. 840t S6 lA. 182. 
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a right to be maintained out of his estate provided (1) she had been exclusively kept by him 
till his death, and (2) had throughout remained faithful to him, though she did not reside 
in hisiamilv house **• 

Maintenuice liable to variadon —The rate of maintenance is liable to be increased 
or decreased m accordance with the means of the family, whether it is fixed by agreement of 
parties or by the decree of Court But if the widow has been allotted a suffiaent amount 
for her maintenance and m consequence she has relmquished her right to maintenance once 
and for all, she is precluded from claiming any further amounts even if she has dissipated 
the amount allotted to her 

Right of residence and maintenance. — The widow or the unmarried daughter of a 
deceased coparcener has a right of residence m his family dwelling house and thu right 
cannot be defeated by the surviving coparceners selling the house to another with notice of 
that right Even if the house is transferred to one without notice of her right, the transferee 
cannot eject her without providing her with some other suitable place of residence. But 
neither the wife nor the daughter is entitled to have her right of residence in the family 
dwellmg house maintained against one who has purchased it cither under a private sale from 
the husband or father, or m execut on of a decree against him or agamst his estate Nor 
IS she entitled to claim this right where the father or the manager of the family sells away 
the house for a purpose which is binding upon the husband or father In the same wav a 
transfer of property for a debt incurred by the husband or father or by the manager of his 
family for purposes bmdmg upion the family prevails over her rights to maintenance, if her 
claim has not been already made a charge on the property But this right to maintenance 
cannot b<‘ defeated by a gift or devise of the entire property by the person liable to 
maintain. 


GIFTS AND WILLS 

Gift* and wills defined. — Gift i» ^he transfer of cert am existing property made 
voluntarily and without consideration, by one person called the donor to another called the 
donee and accepted bv or on behalf of the donee. Will means the legal declaration of a 
testator’s intention with respect tohis property which be desires to be carried into efifect after 
his death A gift takes effect immediately, while a will takes effect only after the testator’s 
death. A gift is irrevocable, while a will can be revoked at any time before the testator dies. 
A datatio mortis causa or a gift made in contemplation of death is also vahd under Hindu Law 

Form of gift and will. — For the purpose of making a gift of immovable property, the 
transfer muit be effected by a registered mstrument, signed by or on behalf of the donor, and 
attested by at least two witnesses A gift of movable property may be effected either by a 
registered instrument signed as aforesaid or by delivery As regards wills, all Hindu wills 
and codicils executed before 1st January, 1927 may- be oral or m writing and if m writing 
does not require registration or attestation. But all Hindu wills and codicils made after 1st 
September, 1870 m or relating to immovable property situate withm the Province of Bengal or 
within the local limits of the ordinary original civil jurisdiction of the High Courts of Madras 

1 123j Bai JVagttbat v Bat Monghsbat, 33 I A 153* 50 Bom. 604 

(124) Geptkabat V Dattatravo,2‘l B 386 

(125) Set Section 39 of the Transfer of Property Act as regards trMSsfen by other ptr^ nn si 
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and Bombay, and all Hindu wills and codicils oeecutcd on or after Ist January, 1927 should 
be m writing and attested by at least two witnesses. 

Capacity to malm a gift or iviU.— Every person of sound mind and not a minor under 
the Indian Majority Act, can dispose of his absolute property by way of gift or will* Thi»- 
a coparcener under the Mitakshara cannot dispose of his undivided interest m the joint family 
property by gift or will, though he can do so in respect of his separate propertv or where he 
IS the sole surviving coparcener. But a Mitaksbara father can make a gift of immavable pro- 
perty to his daughter or for pious purposes within reasonable limits. So also can a widow 
who has inherited her husband’s property 

Wbo can take under a gift or will — A gift or bequest can be made to any person 
though he be a minor, or one incapable of inhentuiK by reason of some personal disqualification 
Under the Hindu Law, gifts and bequests to persons unborn are absolutely void.^** ®ut by 
the passing of certain enactments, they are declared valid if they do not offend the rule of per- 
petuities laid down in Section 14 of the Transfer of Property Act and Section 114 of the Suc- 
cession Act Where a gift is made to two or more persons some of whom are capable of taking 
and the others not, those who are capableshall take the whole as tenants-m-common 

Persona designata — ^The question whether a gift or bequest to a particular person describ- 
ed as satisfying a particular description, such as an adopted or on aurasa son, is vahd or not 
when it is found that he does not satisfy the description is to be answered with reference to 
the intention of the donor or testator in making the gift to him. If the intention is that the 
donee should take only if he satisfies the description, the gift cannot take efEect But when the 
gift IS made to a person absoluety as a ptnow designate, the addition of the description being- 
merely a matter for identification, the donee takes the property even thoxigh he does not 
satisfy the description given.**’ 

Crcatimi of csisUeo uulcaown to Mndu Low.— All estates of inheritance created by 
gift or will, which are unknown or repugnant to Hmdu Law, are void. Thus the creation of 
an order of succession which excludes the ordinary legal heirs is mvalia and moperative.'** 

Couotroction of gift or wilL — In all cases the primary duty of a Court is to ascertain 
from the language used by the donor what were his intentions ' The Court is entitled to put 
Itself into the testator’s arm-chair” and must take into consideration the surrounding circum- 
stances and the racial and rehgious influences operating onthfc mmd of the testator in making 
the duposit.on,*** In the case of a will of a Hindu m favour of a female relation it is possible 
by the use of words of sufficient amplitude such as malik, etc., to convey to her in the terms of 
the gift the fullest rights of ownership including the power to alienate, and it is not necessary 
to pass an absolute estate to a woman that the power of alienation should have been expressly 
conferred upon her. > *0 When an absolute estate has been conferred on the donee by an 


(126) Tagore v. Tagore, I A Suppl. Vol 47. 

( 127) VmJtata Stirya v Courts nf Wards, 22 M. 383 (P.C). 

(128) Tagore v. Tagore supra. 

(129) Mahmed Shmsool v <SA«rakron, 2 lA. 7. 

(130) tUmaohaadra y. Rmeehamlra, 42 M. 283; Shalig item v. Otaraajtt, II Lab. 645 (P.C-). 
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«arlier clause m the instrument a subsequent dauic having the effect of restricting that interest 
IS to be rejected as repugnent and ignored^** 

Proof of wUI —The burden of provmg a will is upon the person who propounds the 
will and such pi oof relates to two things, (i) that the will was executed by the person by whom 
It purports to have been executed, and (n) that he had executed it with a sound disposing mind. 

Revocation and alteration of wills —All Hindu wills required by law to be m writing 
and attested as already mentioned can be revoked or altered only in accordance with the provi- 
sions of sections 70 and 71 of the Succession Act ol 1925; all other wills can be revoked either 
orally or by writing, the only requisite being some act showing an ammo revocandi 

PRINCIPLES OF INHERITANCE 

Foundation of the rules of inheritance. — The text of Manu “Sons take the property, 
to thi. ne. rest sapmda the inheritance next belongs” is the foundation of the rules of inheritance 
amongst tlie Hindu'>. Jimutavahana, the author of ^he Dayabhaga, considers sapmda relation- 
ship to mean “community in the offerings of funeral oblations,” while Vijnancswara, the 
author of the Mitakshara, takes it to mean “community of blood ” The word “sapmda” 
M derived from two words, “Sah” meaning “with” and “pmda” meaning “r ball or body”, ai 
interpreted b\ Jimutavahana as “connected by the fimeral cake or bair and by Vijnaneswara- 
as “connected by the particles of the same body.” Owing to this difference in the interpreta- 
tion of the word, propinquity or community of blood is the test of preference under the 
Mitakshara, while spirtual benefit conferable upon the deceased is the guiding test in succes- 
sion under the Deyabhaga 

Exclusion from inheritunce —Disqualifications under Hindu Law which disable a 
person from mhcntmgto another may be (1) physical, (2) mental, (3) moral, (4) religious or 
(5) equitable. Congenital blindness, congenital deafness, congenital dumbness or want of any 
limb or organ which is congenital, or deformity and unfitness for soaal intercourse arising from 
disease such as leprosy, would be such a disqualification. So also a person who is a lunatic 
or idiot IS not entitled to succeed to another All these disqualifications do not, after the 
Hindu Inheritance (Removal of Disabilities) Act of 1928, operate as disqualifications tmder the 
Mitakshara, except congenital lunacy and idiocy. Unchastity disqualifies a woman from mherit- 
ing to a male under the Dayabhaga but under the Mitakshara this disqualification operates only 
in the ease of the widow^**. So also illegitimacy of the claimant, eucept among Sudras, ope- 
rates as a bar to mhentance The religious disqualification imposed by the Hindu Law on an 
apostate has been done away with by the Caste Disabilities Removal Act of 1850. In addi- 
tion to the above disqualifications. Courts of law have laid down that on grounds of justice 
and equity no one should be allowed to succeed to the estate of the person whom he has 
murdered All these disqualifications are, however, purely personal and do not affect the next 
heir even though he happens to claim through the disqualified heir. 

J31) SarntU Bala v JyoUmeytt, 59 C 142 (PC) 

(132) Cktltkam v Appa. 20 M. 207 •ffirmed in 25 M 678 (P.C). 

(133) Under the Hindu Women’s Rights tci Property Act, I9J7, the unchucity of t’le widoMr is no bar to 
her claim to inherit. 
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Asceticism. — ^The adoption of asceticism operates as ovil death of the ascetic, provided 
it takes the form of an absolute abandonment of all secular property and final withdrawal 
from earthly affairs. Such renunciation opens the succession to his property to bis heirs It 
has been held, however, that asceticism which would operate as civil death is not open to the 
Sudras » ** 

Vesting and divesting. — The right of succession to an estate of a deceased owner vests 
immediately on his death on his then nearest heir and cannot be held m abeyance except 
when a nearer heir is m the womb. Once the estate has thus vested in the nearest heir, it 
cannot be divested b\ the subsequent birth of a nearer heir unless the latter was in the mother’s 
w'ombat the time the succession opened The only exception to this rule is that an estate vest- 
ed in another as heir of the last male holder becomes divested by an adoption mtroducing a 
nearer heir 

Fresh stock of descent. — Inheritance is always to be traced to the last full owner who 
becomes a fresh stock of descent Such owner may be a male or a female But except m the 
case of Stridhana and m certain cases of descent in the Bombay Presidency, property obtained 
by a female by inheritance whether to a male or to a female is held by her as a qualified 
owner so that she cannot become afresh stock of desceni in respect of that property 

Modes of devolution— Survivorship smd inhcrituce — ^There are two modes of 
devolution recognised by the Hindu Law, succession by survivorship and succession bymhen- 
tancc. Both the modes are operative under the Mitakshara law of joint family, while only 
the latter mode is recogn sed^n respect of a Dayabbaga joint family. But in the case of 
■widows or daughters jomtiy inheriting to a male, they take the property with rights of survivor- 
ship both under the Dayabhaga and the Mitakshara. 

Joint-tenancy andtenancy-in-eonunon '~The general rule is that in case of obstructed 
inheritance two or more persons succeeding to an estate take the property as tenants-m-com- 
mon and not as joint tenants and that the dcctrmeof survi'vorship » limited inits apphcation 
to unobstructed succession. To this, the exceptions are these: co-widows in all schools, co 
daughters except m the Bombay Presidency, sems of the same daughter living jomtiy except 
under the Dayabhaga, and coparceners under the Mitakshara succeeding to the self-acquired 
property of thcir paternal ancestor, father, father’s father or father’s father's father. 

Principle of representation. — -When a paternal ancestor dies, his son, his grandson 
who is the son of a predeceased son, and his grcat-grwdson Whose father and grand-father arc 
both dead, succeed as coparceners, the grandson representing his father and the great-grandson 
leprcsentmg his grandfather. This rule of representation does not apply to any other case of 
.jcces-ion m Hindu Law, except in the case of brothers andbrother’s sons m the Mayukha. 

Heira under the Mitakshara.— The law of inheritance applies only to a person’s 
absolute property. Under the Mitakshara propinquity and not capacity to ofier 
religious benefit to the propositus is the test of heirship, though the doctrine of religious 
benefit may be resorted to, to resolve doubtful questions of propinquity The heirs under 

( 134) Krtshnoj, v Hommaredi,, 58 B. 536. 

tl33) Amtrtnim v. Sanatomt 12 F. ^2 (F-C.)- 

(136) y«d^Ja V. 44 M 753. 
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the Mitakshiu'a are classified unaer three heads: (1) Sapindas, (2) Samanodakas and (S) Ban- 
dhus. Sapzndas are the six agnatic relations in the male U»e whether ascending or descending, 
the wives of the six paternal ancestors in the mide line, the six male descendants in the^ coW 
lateral line of each of the six paternal ancestois, and the widow, daughter and daughter’^ W' 
of the propositus, in all 57 m number. The Samanodakas of a person are his agnatic male 
relations in the ascending or descendmg line from the 7th to 13th degree, the male descendants 
m the male hne upto the I3th degree of each of those ascendants and the male descendants 
in the male collateral line from 7th to l3th degree of the agnatic descendants upto the 6th 
degree, in all 147 in numberi A bandhu is a sapinda (ascertained according to the 
rules with reference to marriage) related to the propositus through one or more female links 
either directly or through a common ancestor paternal or maternal A bandhu is thus a cognate 
relation and comes m the order of succession only after the technical sapmdas and samano- 
dakas. 


ORDER OF SUCCESSION AMONG SAPINDAS 

Hein 1 to 3 — Son, gnusdaon and great*gnuidaon of a deceased ancestor inherit to 
him jointly takmg the estate as a single heritage Where a father was joint at the time of h» 
death with only some of his sons, these take the father’s property whether ancestral or self- 
acquired to the exclusion of the divided sons 

Heir 4 Widow. — On the failure of the son, son’s son or son’s son’s son, the widow, it 
not unchaste,succeeds to the estate taking only a hmited interest therein *•* On her 
death, the person entitled to succeed to the estate is the then nearest heir of her husband and 
not her nearest heir. If a widow who has succeeded to her husband's estate, subsequently 
remarnes, she forfeits that estate even when she has married according to the custom of the 
casters* but her mere unchastity does not entail such forfeiture.*** 

Heir S. Daiifliter.— After the widow comes the daughter, also takmg only a limited 
estate. When there are more daughters than one, unmarried daughters take to the 
exclusion of married ones, and if all of them are married, the daughters unprovided for 
exclude those who are nch. But an illegitimate daughter is not entitled to inherit even among 
Sudras. 

Heir 6. Daughter’s son —After the daughter or daughters comes the daughter’s son 
who takes the property absolutely. When there arc two or more sons of daughters they take 
the property as tenants-m-common except that those who are sons of the same daughter and 
living as members of a joint family take the property with rights of survivorship wter u. The 
nght of a daughter’s son does not arise so long aS any daughter is ahve. 

(137) ApMrmy. Btjuao, 62 lA. 139- 1935 PjC 57. 

(138) harnsifnham v. J^araHmham, 55 M. 577} Fahrap^ v. tdUihba, 22 B. 101. But tantn ia BadH JiaA v 
Harito, 6 Luck. 649. 

(189) Under the Hindu Women’s Right, to Pioperty Act, 1937, n widow though unchaste tueceeiis to 
her husband’s property along %nth hi, ion, and n eautled to share as n son. 

(140) Softtda V. Baittwari, 50 C 727, See eotitm in Mmtat v. Bkarth 49 A. 205. 

(J40 Mmtm v. gwy Kebtad, 5 G 776 CP.a). 
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Heir 7. Mother — Like the widow, she takes only a limited estate The term “mother’*' 
includes “adoptive mother*' but not a “step-mother.** Under the May nkha the father comes 
in before the mother Neither her unchastity nOr her remarriage prevents her from inheriting 
to her son. 

Heir 8. Father 

Heir 9. Brother — ^Where there are two or more brothers, they take as tenants-in- 
common, full brothers excluding half brothers and undivided full brothers excluding divided 
full brothers Under the Mayukha, brothers of the half blood come m only with the father’s 
father 


Heir 10 Brother’s son — The rule of preference of the full blood over half blood 
applies also to brother’s sons and in the case of all other relations in the same degree *** 

Heir 11 , etc , Brother’s son’s son, etc — There is no clear indication in the Sanskrit 
texts as to who is to succeed in the ab‘encc o^ the brother’s son But the decision of the Privy 
Council in Buddha Smgh v Lallu Singh^** preferred Dr Sarvadhikan’s view to that of the 
Madras High Court m Cktnnaswami v. and held that the brother’s ton m the texts 

included a brother’s grandson also According to this view, before ascending to the collateral 
line of tlic next remoter ancestor for purposes of ascertaining the heir, the three descendants of 
the nearest ancestor must be let in Accordingly, the order of heirs, as given by Dr Sarvadhikari, 
are (12) Father’s mother, (13) Father’s father, (14) Father’s father’s son, (15) FathCfs’s father’s 
son’s son, (16) Father’s father’s son’s son’s son, (17) Father’s father’s mother, (18) Father’s 
father’s father, (19) Father’s father’s father’s son, (20) Father’s father’s father’s son’s son, (21) 
Father’s father’s father’s son’s son’s son, (22) Son’s son’s son’s son, (23) Son’s son’s son’s son’s 
son, (24) Son’s son’s son’s son’s son’s son, (25) to (27) Father’s S* to S*, (28) to (30) Father’s 
father’s S* to S«, (31) to (33) Father’s father’s father’s S* to S*, (34) to (37) F* and F«’s 
SI to S», (38) to (41) F» and F*’s S* to S*, (42) to (45) F« and F«’s S» to S», (46) to (48) 
F*’s S* toS*, (49) to (51) F»”s S* to S«, (52) to (54) F»'s S«to S» 

Statutory heirs — ^The Hindu Law of Inheritance (Amendment) Act (II of 1929) 
introduced four more persons m the order of succession among sapindas, these being the son’s 
daughter, daughter’s daughter, sLter and sister’s son These heirs in the order here given arc 
cntrled to rank m the order of succession next after the lather’s father and before a father ^ 
brother The term “sister’’ includes a half-sister 

In addition to the above, the Hindu Women’s Rights to Propertv Act of 1937, has 
introduced two more heirs namely, the widow of a predeceased son and the widow of a 
pn deceased son of a predeceased son, and under that Act, these two widows succeed along 
with tlw sons and widows of the propositus 

Order of succession asuoag Sasnanodakas — ^Among Samanodakas, succession is 
governed by the rules that a remoter line is excluded by a nearer hne and a remoter kinsman, 
in a particular line is excluded bv a nearer kinsman in that line. 

(142) Garuddasv Laldat, \933 F.C 141. 

(143) 37 A. 604 42 LA. 208. 

(144) 33 M. 15i 

60A 
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»— ji — bandhu, meaning “one bound*', if a sapinda related to the propofitut 

through one or mo« female Imki either directly or through a common ancertor, paternal or 

maternal This sapinda relationship should be traced according to the rules given for ascer- 
taining that relationship for purposes of marriage, and m order to entitle a man to succceed 
to another as a heritable bandhu, there must be a mutuality of sapindaship between them.^** 
These bandhus fall into three groups, (t) Atma Aandius ($i) Ptfru bandhui and (iii) Mairu bandhus. 
Aiaia bandbus are cognate descendants of the father's father or mother’s father, Pitn bandhus 
are such descendants of the father’s father’s father or father’s mother’s father and matru 
bandhus are similar descendants of the mother’s father’s father and of the mother’s mother’s 
father. In other words, atma bandhus are cognate relations of the propositus m (I) his own line, 
(2) his father’s hne, (3) the line of his father’s father and (4) the line of his mother’s father. 
All the other bandhus are either pttru bandhus or matru bandhus according as they arc related 
through the father or the mother of the propositus. In ascertaining the order of succession 
among the bandhus, the following rules have got to be applied 

(i) Atma bandhus succeed before puru bandhus, and pttru bandhus succeed before matru 

bandhus 

(ii) Among bandhus of the same class, propinquity or nearness of blood is the test of 
preference Propinquity is to be determined bv the proximity of the claimant’s Imes, and 
hence a claimant in a nearer line excludes one m a remoter Ime. 

(ill) Where the degree of blood relationship furnishes no certain guide, the test to be 
aoplied IS the test of spiritual benefit as explained under the Dayabhaga rules of mhentance. 
But the spiritual test is inapplicable where the test of propinquity does not fail to guide.**’ 

(iif) Among bandhus equally propmquitous, the half blood is excluded by the whole 

blood 

(0) Among bandhus equal in degree, a bandhu descended through a female is 
excluded by one descended through a male 

(01) All other considerations being equal, a claimant between whom and the stem 
there mtcrvcnc a less number of female links is to be preferred to one who is separated from 
the stem by a larger number of female links 

(mt) A male bandhu excludes a female bandhu 

Principles of succession in the Bombay School. — In the Bombay Presidency, by 
reason of the term “sapinda ’’ in Manu s text being construed as “sapinda, male or female’’, 
a number of females have been let in as heirs either as gotraja saputdas^ widows of such saptndas 
or bandhus. Th* JsmaU gotraja sapindat are the females born m the gotra or family, and 
these are the daughter, the sister, father’s sister, son’s daughter and daughter’s dau gh ter. 
These take the property absolutely, and when two or more daughters, sisters, etc., inherit 
together, they take as tenants-m-common and not as joint tenants with rights of survivorship 
inter so. TAs widows of gt^raja saptndas are the widows of the sapindas and aamanodakas of 
deceased, such as (1) son’s widow, (2) brother’s widow, (3) mother, (4) step-mother, etc. 

(145j Adit Marasnv.Mobabtr Prasad, bSl A. B6 1921 P.a 53. 

(149) Ibid. 

(147) Batanbramama v. Subb^, 1938 F C 34. 
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These arc the females who are related to the propositus by marriage. A widow of a 
^traja saPtndac&n succeed only (i) if she has not remarried, (i«) after the iistcr and (Hi) 
only if there is no qualified male gotraja safnnda within 7 degrees from the common ancestor in 
the line to which her husband belonged When these conditions are satisfied she will succeed 
in the place occupied by her husband, that it, she will succeed only if there is no widow of a 
•nearer gotraja sapmda, either m the same line or in a nearer line. The nature of the estate 
that a widow of a gotraja sapmda takes depends upon whether she inherits to a male or to a 
female, if she inherits to a male she takes a limits estate, but if to a female, an absolute 
estate The JetniU bandhus are the daughters of descendants ascendants and collaterals upto 
the 5th degree and the test to be applied m ascertaining thejr order of succession is the test of 
nearness of blood (See the Table in Section , 459 ) 

Principlca of aucccssion under the Dayabhaga — There are three classes of heirs 
under the Dayabhaga. ( 1) sapindas, (2) sakulyas, and (3) samanodakas. This classification 
js based upon the significance of certain offerngs to the ancestors at the ceremony called the 
Parvona Skradh This is the performed during each conjunction of the Sim and the 

Moon when certain oblations are presented to the deceased ancestors in the shape of pindas, 
J)tnda Upas a.n^ udaka (■wdXct) . Ptndas are the entire balls of food addressed to the fatherj 
father’s father and father’s father’s father, their respective wives, and the mother’s father’s 

mother’s father’s father and mother*8 father’s father’s father Pxnda Upas are 

the remnants of those balls or ptndas, which are offered to the paternal ancestors 

from the 4th to the 6th degree (F* to F*) Udaka or water is then offered to the 

agnatic ascendants from the 7th to the 13th degree, that is, seven ancestors above 
the remotest ancestor to whom ptnda Upa is offered. The sapmda relationship arises out of 
the capacity to benefit by the offering of the pmda, the sakiUya relationship out of the capa- 
city to benefit by the offering of the pmda lepa, and the samanodaka relationship out of the 
capacity to benefit by offering the udaka. .Any one of these relationships may arise in one 
ofihree ways, (i) by offer, (u) by acceptance and («i) by participation. A Hindu is said to 
participate in the benefit of oblations tendered to those ancestors to whom he himself is 
bound to offer th«m. Thus he who is bound to offer pmda to the deceased, he to whom the 
deceased was bound to offer pmda during his lifetime and he who is bound to offer pmda to 
one to whom the deceased himself is traund to offer it if alive, are all sapindas of the 
deceased In the same way the sakulya relationship and the samanodaka relationship arise 
Among these three groups of rclationSt the sapmdas exclude the sakulyas and the sakulyas 
exclude the samanodakas. The followmg rules determine precedence among the sapindas * 
See the Table in Section 462) 

(0 Those who offer to the propositus or to his paternal ancestors, and such paternal 
ancestors exclude his maternal ancestors and tho'c who offer only to the maternal ancestots 

(it) An ancestor takes before his descendants m the collateral line. 

(ni) Those who offer paternal offerings or first maternal offermgs to the propositus 
exclude those who offer them to ancestors. 

(iv) Those who make paternal offerings and first mateinal offerings to a nearcj> 
ancestor exclude those who make them to a remoter ancestor. 

(v) Those who make paternal offerings exclude those who make maternal offerin g s 

(vt) Those who make 2nd and 3rd maternal offerings to the propositus exclude those 

who make them to ancestors. 
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(on) Those who make such 2nd and 3rd maternal oHermgs to a nearer ancestor 
exclude those who make them to a remoter ancestor. 

(oi«) Those who make nearer paternal offerings to the same ancestor exclude those 
who make remoter paternal offerings. 

Not*. — (a) Paternal offering here meant an offering made to a paternal ancestor of the offerer, and, la 
the same way, a maternal offering means an offering mrde to a maternal, ancestor of the offerer 

(6) Pint maternal offering means an offering made to offeror’s fiist maternal ancestor. So also in the 
ease of paternal oPeiing Nearer oflering, paternal or maternal, means an offering naade by one who is nearer 
the ancestor to whom the offering is made 

Female heirs under the dtjjerent schools — The texts expressly mention the following females 
as heirs to a male, namely, widow, daughter, mother, lather’s mother and father’s father’s 
mother All these come urder the class of sapindas and are recogmsed as heirs m all the 
schools In addition to these the widowed daughter-in-law and the widowed grand-daughter- 
in-law are brought m as heirs i nder all the schools by the Hmdu Women’s Rights to Property 
Act of 1937, and the sister, son’s daughter and daughter’s daughter are brought m among 
the sapmdas as statutory heirs m Provinces governed by the Mitakshara School as a result o 
the Hmdu Law of Inheritance (Amendment) \ct of 1929. Besides these, the Madras School 
recognises as heritable female bandhus the brother’s daughter, sistei’s daughter and father’s 
sister, and the Bombay School brings in a largc number of females as heirs under the 
designation of female got raja sapmdas and widows of gotraja sapmdas already seen 

Non-relatioiui ns heirs — In the absence of relations above mentioned, the preceptor, 
the pupil and the fellow student in respect of religious institution, mherit in the order m which 
they are here mentioned^* and where none of these exists, the property escheats to the 
Crown.*** 

STRIDHANA 

What is Strldhmna.— Stfidhana is property m the hands of a woman over which she 
has absolute powers of disposition Such property may be : 

(i) property gifted to a woman m her maiden state or at the time of her marriage 
or during her widowhood. Property gifted to a woman during coverture is also her Stndhana 
except that under thcDayabhaga and the Mithila Schools, propierty given by a stranger during 
coverture is subject to hci husband’s dominion and becomes her absolute property only after 
his death, 

(ii) the self-acquisii’on of a woman except that under the Dayabhaga such acquisitio** 
made during covenure becomes hci absoh.tt prcpert> onlv after her huband’s death, 

(m) property purchased by a wompn with her Stndhana or its income, 

(fp) property inherited by a woman m the Bombay Presidency as a gotraja sapxnda 
from a male or as an heir to the Stndhana property of another female, i*® 

(14f) Samlestvom \ Aerfiflfji <j/ Sfa/t, 44 M 704 41 MLJ 109. 

(149) CoUtttvT cj Mast-hpatnam v Cciely Vtileta, 8 M.l A, 500, Cridheat Lai v Btngal Ceoenment. 13 
M I A. 448 

(130) B/ie* V Foghmath 30 B 229. Bidnent Boo v B<!;» Fao, LJL 47I.A. 223: 89 Ki.L J. 166; 48 C. 30 
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(p) property acquired by a woman by adverse possession, 

(ot) maintenance awarded to a woman; 

(r,ii) property allotted to mother or father's mother on a partition by way of absolute 
ansfer to her; and 

(jni) property acquired by a woman as the gams of her prostitution or under a 
compromise giving her property absolutely. 

Nora.— Except asmenlioned m Cl. (i.^) any property inherited by a female i* taken by her only as a quali. 
fitd owner, whether the inheritance is to a inale><> or to a female.*** So also asbare allotteed to a mother or the 
father’s mother on partition, unless it has been transferred to her by way of ah olute gift at Stndhana, n taken 
by her only as a limited owner 

Powers over Stridhana — A maiden and a widow, provided they are not minors, have 
absolute powers of disposition over their stndhana property, and can dispose of it by gift or 

will But the nghts of a nyarned woman during coverture vary according as the Stridhana 
property IS SaBtfaj'ika (gift frotr relations) or not Saudaytka mcludes (gifts received at 

the time of the marriage) as well as Its negative qyaafaia. In respect of saudaytka she is the 
ibsolute owner, though m times of extreme distress asm famine, illness or imprisonment, or 
for the performance of indispensable duty, the husband can take and utilise it for bis pcr'-onal 
purposes i®* But in the case of u on- fa«rfan*<» property, the husband's consent is a condition 
precedent to her power of disposal,*®® and he is entitled to use it for his own purposes even in 
the absence of any compelling necessity. But after his death, her power of disposition bc^omCg 
unfettered Even during the life-time of the husband, the wife does not cease to be its ow-ner 
though the husband has the nglit above referred to, and if she dies during the husband's life 
lime, the property is taken by her Stndhana heirs and not by the heirs of her husband **• 

Succession to Stridhana —The principles regulating the devolution of Stndhana 
nroperty are different from those applicable to succession to the property of males The religious 
element is not a factor that enters into the question of preference among the claimants, the 
only ground of preference being propinquity Female issue is preferred to male issue and co. 
heirs take as tenants-m-common and not as joint tenants. Heirs like daughters’ daughters 
daughters’ sons and sons’ sons take per shrpes. The oider of succession to Stndhana vanes 
according to the school to which its owner belongs, her status at the time of acquisition and 
the source from which it came and no general rules can be laid down for determining pnontv 
between two rival claimants The Mitakshara divides Stndhana property mto (i) maiden’s 
property (ti) sulka, and (in) other stridhana. The order of succession to maiden’s property is 
(t) uterine brother, (ii) mother, (iii) father, (ii7)father*s sapmdasin order of propmquity, and (o) 
mother’s kinsmen m order of propinquity. Sulka differently defined as the present to induce 
the bride to go with her husband or as the amount paid as equivalent of the price of household 
atensils, ornaments, etc , passes first to uterme brothers, then to the mother, then to the father 

(151) Bhagvoandten v Myna Bae*, 11 MIA 487 

(152) Shto Shanker v Debt Sahat, 25 A 468 (P C ). 

(153) Debt Mangal Prasad v. MahaJeo Prasad, 34 A. 234 (PC;; Hsrmangpit v. Keiamath, I6 C 758 (P C.). 

(154) HammalafiT v Thay^ram^nal, 50 M. 941. 

(155) Bhau V. Raghsmath, 30 B. 229. 

(156) Sktemma V. Cuiehamma, 21. M lOO. 
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and then to the father’s hcirs The order of succession to other Stridhana is as follows (i) un 
married daughters, (n) married daughters unprovided for,“» (jiO married daughters provided 
fOr, (tp) daughter’s daughters, (v) daughter’s sons, (irt) sons, (pit) son’s sons, (v$u) husband 
,tx) husband’s sapmdas,*** (x) blood relations like mother, father, and their kinsmen,“^ 
(«) the Crown If the marriage of the deceased woman is in the unapproved form, the order 
of succession after son’s sons IS mother, father, father’s heirs, »•« the Crown The order of 
succession in other Schools is so confusing that this is not the proper place for its elaborate 
enumeration 

Gains of Prostitution — Prostitution may be practised either by married or unmarried 
women or bv women who belong jo a class or community like the Dancing Girl community, m 
which It IS practised as an achata or customary rule In the case of a family woman lapsing into 
prostitution, the gams of her prostitution and other Stridhana would pass according to the 
normal order of succession applicable if she were chaste, and her legitimate son will exclude 
her illegitimate daughters, and her husband will exclude her illegitunate son**‘ But m the 
case of dancing girls amongst whom prostitution is practised as a sort of kulachara or rule of 
life, there is no distinction between legitimate and illegitimate issue The women among 
them being the chief earning members, they take the property inherited by them absolutely 
and daughters, whether natural or adopted, exclude sons 

WOMEN’S ESTATE 

Wbnt is womsun’s sstnte — ^Thc term “woman’s estate is used in the sense of a limited 
estate taken by a female as distinguished from her Stridhana property m which she takes an 
absolute interest. Property in which a woman takes only a limited mterest is either property in- 
herited by a woman or property allotted to her in a partition m her husband’s family To the 
rule that property inherited by a woman either from a male or a female is taken by her as a 
quabfied ownpr, there are two exceptions recognised in the Bombay School, namely, (i) property 
inherited by a woman born m the gotta of the deceased, or the daughter of such woman, and 
(i») property inherited by a female from a female. Barring these two exceptions every woman 
to whichever school she belongs takes on inheritance only a limited estate The distmctive 
feature of a woman’s estate is that at her death it reverts to the heirs of the last full owner 
known as revenuSners. She is absolutely entitled to the fullest beneHt of her lifc-intcrest and is 
accountable tono..e m respect of its income Her estate is not a life-estate, for, under certain 
defined contingencies, she can alienate the property absolutely. Of such limited estates taken 
by women, the estate of the widow is the typical and most important one and hence i» 
alone considered in the following pages. 

Widow’s powers of enjoyment.— Within the limits imposed upon her by law 
a widow has the most absolute powers of enjoyment of her estate. She is accountable to 
none in respect of its income. As a corollary to her absolute powers of enjoyment sh- 


(157) Wotma Dai$ v. Geokt^awti, 3 C. 587 (P.C). 

(158) V. Hmiii, 30 B. 431 (P.a). 

(159) Gonpa V. SKTetmy oj Stott, 45 B. 1106 

(160) Rtiu V 29 M. 358; Gooud v. Saottn, 43 B. 178. 

(161) H, ratal v. Tnjmrc. 40 C. 650; UroaOko,. v. MaMoodi.SS M. 1144; Marion v Loxam.H B 784. 

(162) See Vuwanolhe v. Darotswom, 48 Mad. 944. 

678 (PC)^ MktoltPotaam v. Ooool, Fwfaia. 8M.LA. 529. v. I 


25 M. 
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IS entitled to get pottcision of her vdtole estate and if she happens to be one 
of several co-widows and they cannot get on together amicably, she is entitled to a partition 
of the joint estate for purposes of separate enjoyment. She is not bound to economise or save 
from the income or pay out of it the debts of the husband. She has absolute powers over 
accumulations of income accrumg after her husband’s death and such accumulations do not 
form part of the husband’s estate so as to be descendible to his heirs after her death unless 
she indicates her mtention to treat them as accretions to her husband’s estate *•* In addition 
to her absolute powers over the income of the estate, she has also got the power to sell or 
mortgage or give away her lifc-interest to whomsoever she likes, and if the income of the estate 
IS insufficient for her maintenance, she is even entitled to alienate the corpus so as to pass to- 
an alienee, an absolute interest in the property alienated 

Her powers of numagement. — Being the owner of the estate vested in her by inheri- 
tance, she IS entitled to manage it as any prudent owner of property, her powers being similar 
to those of the manager ol an infant’s estate as defined in Hunooman Peuaud's cate If her 
acts of management do not constitute a waste of the corpus or a danger to the reversion, she 
cannot be restrained therefrom As she fully represents the estate for the time being, she is 
entitled to enter into transactions for the proper management of the estate and can incur debts 
for the necessary purposes, -and the fact that the debts are simple debts is no Sfround for 
holding that if the widow dies before a decree is obtained in respect of such debt®, the debts 
are not binding on the reversioners A compromise or family arrangement entered into by“ 
her which is prudent and reasonable under the circumstances and m the interest of her estate 
will be bmding upon the reversion She can sue to recover possession of the estate or a 
part thereof from trespassers, defend suits against the estate, incur debts m its management and 
do everything as the representative of the estate which any prudent owner would do Any 
decree passed against her as representing the estate is binding upon the reversioners if the suit 
was fought out according to law and was not collusive or fraudulent *•* 

Her powers of alienation. — Though a widow can alienate her own life interest m the 
property irrespective of any question of necessity justifying the alienation, her powers of dis- 
posal over the corpus are limited She can on no account dispose of her husband’s estate by 
will and she can dispose of the property inter vivos only for legal necessity or benefit.** • Such 
necessity or benefit may be either religious or secular. The actual obsequies of the husband 
and the periodical performances of the obsequial rites prescribed m the Hindu religious law, 
the marriage of his daughters, payment of husband's debts though barred, and any other 
indispensable act or du.y which cannot be neglected without sinning come under the category 


(164) Ayttwaonnmdigi y. StVcDi. M 116, S«orje,monO Dosstt y Denatundoo, ^ M IJl 12S, Sawdemant v 
Admtntst’mr^Giinral 0 / Bengal, 20 C. 433 {V.C.); AUam,n v. VetAajya, 25 M. 351, hft Defy ffansitatt.-JO C. 324- 
(PC) 
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(167) lUmswnrM Prasad v. Sj^am Kuman. 1 Pat. 741 (P.a); Mata Prasad v. Hagsthar. 47 A. 883 (P.C)^ 

(168) RajlaksMH v. BkAmth, L.R. 65 Z.A. 365t (1938) 2 C 653: (1938) 2 M.I,J 852 (P.a). 
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of spiritual n« 5 cessity justifying the alienation of even the whole of the corpus Under the 
category of temporal or secular necessity come airears of Government revenue, reasonable 
expenses of necessary litigation in preserving the estate or defending her title, expenses of 
maintenance of both the widow and other dependent members whom her husband was bound 
to mamtain, marriage expenses of the girls m the deceased’s family such as his sister or son’s 
daughter, preservation of property and necessary repairs thereto and the cost of legal proceed- 
ings in respect of the effective vesting of the estate in her, such as the cost of obtaining probate, 
letters of administration or succession ceitificate An alienation of the corpus by the widow 
may also be justified on the ground of benefit to the estate Here agam the benefit may be 
spiritual or temporal Spiritual benefit as distinguished from spiritual necessity justifies an aliena- 
tion of only a reasonably small portion of her husband’s estate If the property sold or gifted 
for performing acts conducive to the spiritual benefit of the deceased bears a small proportion to 
the estate inherited and the occasion of the di-^position or expenditure is reasonable and proper 
according to the common notions of the Hindus, the alienation is justifiable and cannot be 
impeached by the reversioners Dedication of a small portion of the husband’s estate for 
the daily offering of food to the presiding deity at Pun or raising money upon a small portion 
of the property for excavating a tank for a temple founded by her husband, or a sale of a 
small portion of the estate for the thread and marriage expenses of her daughter’s son will all 
be justifiable on the ground of spiritual benefit So also performance of the Shradh of the 
husband’s relations which he himself was under a duty to perform, pilgrimage to Gaya to 
perform the husband’s Shradh or pilgrimage to Sethuband but not to Benares, gift to priest at 
Gaya, etc , come under the categorv of spiritual benefit But a widow is not entitled to 
alienate her husband’s property tor pious or religious purposes for her own spiritual welfare 
unless they •’re purposes confeirmg spiritual benefit on the husband also An alienation is 
justifiable on the ground of secular benefit only if it is one for the benefit of the estate and 
such as a prudent owner would have made with the knowledge available to him at the time of 
the transaction 

Alienation and co-widows — Where two widows succeed as co-heiresses to their hus- 
band’s estate, one of them cannot alienate the property without the consent of the other even 
though the alienation is for the necessity of the estate They are entitled to obtain a partition 
of separate portions of the property and deal as each pleases with her own life-interest, but 
they cannot alienate any part of the corpus of the estate bv gift or will so as to prejudice the 
rights of a future reversioner If they act together, they can burden the reversion with any 
debts contracted owing to legal necessity, but one of them acting without the authority of 
the other cannot prejudice the laitcf’s right of survivorship by charging or selling any part of 
the estate, and the mere fact that there has been enmity between the co-widows is no justifi- 
cation for the alienating widow omitting to ask the co-widow’s consent for the alienation. But 
m cases where the concurrence of the co-widow has been asked for to an alienation for a neces- 
sary purpose and unreasonably refused, an alienation by the other co-widow would be bind- 
ing On the whole estate 

Widows alienation and onus of proof.- -An alienee from the widow is in the same posi> 
tion as an alienee from the manager for an infant heir as defined in Hunoatnan Persattd’s case,^’’* 

(170) Sardar Singh y Kmm h, 503 (F C.). 
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In order to get his alienation upheld, the alienee must establish either that the alienation 
was in fact justified by necessity or benefit of the estate or that he made bona Jtde cnquines 
which made him believe that such necessity existed for the alienation even though such 
necessity was siibsequentK not shown to have existed in fact at the time of the alienation.*’* 
Where the pre<^umptive reversioners consent to an alienation either of the whole or a part of 
the estate b> limited owner, in the absence of evidence to the contrary, their consent ispritna 
jacie evidence or presumptne cvid. nee of the existence of circumstances which would be suffi- 
cient to constitute necessity and which would be sufficient to bind the reversioners. This 
presumption of necessity arising out of the consent of the reversioners is, however, only a 
rebutt Tble piesumption, and ordinarily to get the benefit of this presumption, the con'cnt of the 
whole body of reversioner-, ronstitut ng the next reversion should be obtained, though there 
may be cases in which special circumstances may render the strict enforcement of this rule 
impossible *’* Again, m the rase of ancient alienations, recitals as to necessity contained m 
tlie deeci of ahcnati m consistent with the probabilities and circumstances of the case would 
be sufficient to suppoit the deed of alienation where evidence of actual necessity was not and 
could not be forthcoming *’* Even where a deed of alienation bv a widow does not contain 
recitals as to necessit\, if the validity of the alienation comes in question a long time after the 
alienation so that it is impossible to ascertain what were the circumstances m which it was 
midc, presumptions are permissible to fill m the details which have been obliterated by time 
and it would be open to the Court to assume that the alienation syas made for necessity so as 
to be binding upon the reversioners Where the presumptive reversioner has given his 
consent to an alienation, he is precluded from questioning its vahdity if on the death of the 
widow he happens to be the actual reversioner 

Rights and remedies of reversioners — A reversionary heir, although bavmg only a 
contingent interest or spes successtonts, is entitled to see that the estate is kept free from waste or 
danger during its enjoyment by the widow. He is entitled to institute a suit even during the lifc' 
time of the widow for a declaration that an alienation made by her is not bindmg on the 
reversion He can also institute a suit to restrain the widow from committing waste But 
such a suit should ordinarily be filed by the next presumptive, reversioner, but if he 
refuses to institute the suit or has precluded himself by his own act or conduct from sumg, or 
has colluded with the widow or concurred m the act alleged to be wrongful!, the reversioner 
next to him would be entitled to sue.*’* But no suit lies for a declaration during 
widow’s lifetime that a will executed by her is invalid or that the plaintiff is the nearest 
reversioner *’* The reversioners are also entitled to have a receiver appointed m respect of the 
estate if the widow’s management shows reckless waste. Where a sums brought by the pre- 
sumptive reversioner against the widow and the alienee ft om her for a declaration that the 
uhenation is not binding upon the reversion, the suit is one m a representative capacity and 

(173) Hanoomantho v SaHOyyO, 1936 P C 283 
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on behalf of ah the reversioners, and hence a decree passed in that suit which is not vitiated 
by any fraud or collusion between the parties thereto will have the effect of m judtcata 
between the alienee or his representatives on the one hand and the whole body of reversioners 
on the o‘her *** These are the rights and remedies of reversioners during the widow’s lifetime. 
But when a widow dies, the nearest reversioners who succeed to the estate arc entitled to 
recover possession of the properties from all those in possession thereof under alienations not 
binding on them This right to bring a suit (or possession, after the widow’s lifetime is not 
taken away by the reversioner’s failure to bring a declaratory suit during the widow’s lifetime 
to declare the alienations invalid,*** and m a single suit for possession all the alienee from the 
widow maybe impleaded anc^ I'chcf obtained against all of them *** 

Alienee's equities — It is not alwavs necessary, to uphold a widow’s alicnati^'n, that it 
should have been justified by necessity or benefit, spiritual or secular If the alienee establishes 
bona yufe enquiry and honest belief as to existence of necessity or benefit, then he is entitled to 
have his alienation upheld against the reversioners. Besides, if the alienation itself is justified 
bj legal necessity and the alienee acts m good fa th and the consideration is fair and proper, 
the mere fact that a part of the consideration which cannot be regarded as inconsiderable has 
not been proved to have been applied for necessary purposes cannot invalidate the aliena- 
tion *•* Even where the alienation IS set aside, the ahcnce is entitled to a charge upon the 
estate for all amounts advanced bv him to the widow for purposes for which she would be 
entitled to alienate the property. Besides the alienee would also he entitled to compensation 
for any improvements effected by him on the estate bona Jtde behevmg that his owmer^hip would 
not be disturbed 

Surrender — A Hmdu widow can renounce the estate in favour of the nearest 
reversioners, and by a voluntary act efface herself from the succession as effectively as if she | 
had then died This voluntary self cffacement is called a surrender The essentials of a vahd 
surrender are (t) it must be m favour of the whole body of the nearest reversioners and not in 
favour of only some of them,*** (»i) « must not be partial and must be m respect of the entirety 
of the estate of which she stands possessed at the time,*«« (m) it must be bona jtde and not a 
device to diVidc the estate with the reveisioners tnough a leasonable provision for the 
widow’s maintenance even by way of absolute transfer of a small portion of the property 
would not render the surrender otherwise than bonaftde^^* A surrender in favour of remote- * 
reversioners with the consent of the nearest revernoners is to be considered as a double i 
sunender and held valid *»’ A surrender otherwise valid cannot be attacked on the ground 
that it was prompted not bv proper motives A sui render deprives the widow of only her j 
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husband's estate ard not her Stndhana property or her n^ht to be maintained out of the 
husband's estat< But the surrender does enable the next reversioners to recovereven during 
the widow’s lifctiiuc properties improperly alienated by the widow.* •• 

Remasviage and divestment of estate. — A Hindu widow who has uihented her 
husbnnd’s estate must be held to forfeit that estate on her remarriage, though the remarnage 
IS after her crnversion to another religion*** cr under the custom of tie caste allowmg 
remarriage ‘••as the expression “any widow” m section 2 of the Hindu Widow’s Remarriage 
Act plamly means m the context an> woman who was a Hindu when she was widowed and 
who remarries whether under or outs’dc the Act But the mere fact that the wdow has 
become unchaste subsequent to her having inherited her husband’s property does not divest 
her of that property 

REUGIOUS AND CHARITABLE ENDOWMENTS 

Definition of endowment — Endowment is dedication of property for purposes of 
religion or chanty having both the subject and object certain and capable ol 
ascertainment A charitable endowment is the outcome of benevolence, eg., an endowTnent 
for a ho'pital, an endowment for the advancement of education, an endowment for building 
tanks or wells, etc A religious endowment is the outcome of piety, eg., endowment for the 
performance of Lakshmi Puja, building temples or mutts, etc. An endowmcut become effective 
from the moment of dedication and becomes unalterable or irrevocable thereafter, except that 
in the case of a dedication to a family idol, the endowment may be altered by the consensus of 
the whole family To constitute a valid endowment what is given and to whom it is given 
must not be left vague and uncertain. Hence a gift to ‘‘Dharam,’’ which means “law, virtue, 
legal or moral duty’’, is invalid, since the object of the gift is too vague foi giving effect to the 
gift *•* So also gifts for purposes of popular usefulness or benefit, for charitable and religious 
purposes, for “lust and proper acts for mv benefit*’, arc all void for vagueness and uncertainty 

Who can endow — Every Hindu who is of sound mind and a major can create a 
valid endowment m respect of the whole or part of his or her absolute propeiiy. Besides, a 
karta of the joint family and a widow having a limited estate, can dedicate a reasonably small 
portion of the estate for religioi s purposes 

Tenaplcs and mutts — ^The temples and mutts which are by tar the most important 
relig ous foundations m India are supplementary m the Hindu ecclesiastical system in further- 
ing spiritual welfare, the former by alfcrding opportunities for prayer and worship, the latter 
by facilitating spiritual instruction and the acquisition of religious knowledge. In the temple the 
presiding element is the deity, or idol, a juridical person, the management of who'c property 
vests in a person known as shebait or manager, m a mutt, the whole assets of the institution are 
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vested m the mahant m trust for the mutt, the makant being the spiritual preceptor presiding 
over the mutt and supenntcndmg itSL affairs, both spiritual and temporal 

Powers of a mahant or a shebalt — It is competent to a shebait of a temple or a 
mahant of a mutt to incur debts and borrow money and even alienate the property of the 
institution for the proper expenses of keeping up the religious worship, repauirg the debutter 
property, defending hostile litigation, etc., and m these respects hjs authority is analogous 
othat of the manager of an infant’s estate.* »• as defined in Hunooman Persaud’s case Any 
alienation of the immovable property of the institution hy a shebait or mahant which is not 
justified by benefit to the institution or its necessity is avoidable by his successor m office 
withui 12 years from the date when the alienor ceased to hold the office by death or removal*** 
and a permanent lease stands on the same footing as an absolute alienation *•• But an 
alienation, though not so justified, cannot be avoided by the ahenor himself and is good so 
long as he is in office *•’ Where an alienation is questioned, the burden of proving benefit 
or necessity in justification of the alienation is on the alienee in the same way as it is m the 
case of alienation by the manager of an infant’s estate The property being the property of the 
institutioni its income cannot be diverted for the personal purposes of the manager, and if he 
spends any money out of his prnate pocket, he is entitled to have it reimbursed He is not 
debarred from making self-acquisitions, and there is no presumption that property m the 
possession of a mahant or shebait belongs to the mutt or the temple. 

Alienation of office —The rule of necessity justifying an alienation extends only to 
an alienation of the temporalities of the idol or the mutt and does not apply to an alienation 
of the office of the mahant or shebait which is m extra commercium, and hence a sale of such 
office cither in execution of a decree or privately for the pccumaryadvantage of the trustee, 
though sanctioned by custom and made coupled with an obligation to manage the property m 
conformity with the existing trust, is void and gives no title to the purchaser.* •« But no objection 
exists to a transfer of the office to a person in the Imc of succession by renunciation, gift or 
will,*** but if the gift Or will is m lavour of a stranger or a remoter relation in preference to 
nearer relations, the transfei is void and cannot be upheld unless it is sanctioned by custom 
and is to the benefit of the institution. 

Removal of shebaits and wiah a n f —A shebait of a temple is liable to be removed 
from his office if he is guilty of fraud or dishonesty m respect of the funds or property of the 
institution, as when he misappropriates the temple funds or sets up a title to its property 
hostile to that of the institution. But mere mistake or error of judgment cannot operate as a 
ground for his removal In the case of a mahant he is incompetent to continue in 
office if he does anything inconsistent and irrcconciable with his position as the spiritual 
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head ol the mutt, as when he marries, takes to drink or leads a life of immorality and 
shame* But mere lunacy of the mahont is no ground for his removal, though during the time 
the lunacy lasts, a substitute from amongst those qualified to succeed him in the office may 
be appointed to function in hts stead Where a temple trustee or a mahant is removable by 
the majority vote among a body of persons entitled to appoint or remove him, the removal 
must be after due observance of the rules of natural justice and for a cause which js suflRcient 
to justify removal, and the removal should be decided upon with reference to the votes of 
qualified voters given at a meeting duly summoned and conducted. 

Devolation of the office of mahant — In the absence of any luJt of succession .aiJ 
down by the founder of the institution, the law relating to the devolution of the office is to be 
found m the custom or usage in the particular mutt. Mutts may be mourast, Punchatlt or hakmt 
In the first, the office is heredltar^, devolving on a mahant’s death on his chief disciple In the 
second the office is elective, the successor to a presiding mnAoRt being elected by an assembly of 
mahitnts In the third the appointment of the mahant k vested m the ruling pOv\cr or the 
founder of the institution Where a mahant has the power to appoint his successor, as ho 
often has m the case of a mowan mutt, he cannot delegate or transfer that povser to another, 
and must exercise it bona Jtde in the interests of the mutt, and not in furtherance of his own 
interests, itoo by nominating one who is competent to hold the office accordmg to the usage of 
the institution. In the absence of a custom to the contrary, a nomination of a successor 15 
not m .tahd merely because it is made by a will 

Devolution of the office ofahebait — Shebaitship is presumed to be vested m the 
founder or his heirs, m default of evidence that he has disposed of it otherwise or there is some 
usage or course of dealing showing a different mode of devolution The founder 01 a Hindu 
debutter is competent to lay down rules to govern the succession to the office of shebait, but he 
cannot create a line of succession unknown to Hindu Law,*®* nor can he alter the line of succes- 
sion once laid down by him unless there is a reservation to that effect in the trust deed itself 
Where the line of succession prescribed m the deed of endowment fails, the shebattihtp reverts 
to the founder or his heirs, whether they be males or females, though when they happen to 
be females, they have to perform the spiritual functions by appointing male deputies 

Diversion of endowment. — ^The property of a public religious endowment can never be 
convtrted into secular property by the shebait or the members ol the founder’s family,*®* but 
m the case of a private endowment, as m the case of a dedication to the family idol, the con- 
sent of all the nriembers of the family interested can convert the debutter property into secular 
property*®* Where the original object of a public endowment cannot be carried out m the 
manner and form intended by the doner or where the literal execution of the tnist is or after- 
wards becomes inexpedient or impracticable, the Court will execute the trust ey pres, that is, 
apply the funds to other objects of a smular character,*** But m the case of an endowment to 
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an idol, the religious purpose does not come to an end with the mutilation or destruction of the 
image, and the endowment can be perpetuated ond continued by installing and consecrating a 
new image to be worshipped as intended by the ordinal founder 

IMPARTIBLE ESTATES 

Creation and nature of an impartible estate — An impartible estate might have been 
created by a grant of the sovereign or by custom or by a family arrangement followed up m 
practice for many generations. The impartibihty of an estate does not make it necessarily the 
separate property of the holder No doubt even where an impartible estate is the property of 
a joint familv, custom has deprived the members other than the holder ot the estate of their 
right. 

(ij to claim partition of the estate, 

(1,) to restrain unauthorised alienations by the holder, and 
(lit) to claim maintenance 

But the right of survivorship is not inconsistent with the custom of impartibUity and the 
birthright ol the senior member to take by survivorship still remains But an impartible 
estate may also be the separate property of the holder Where an impartible zammdari has 
been acquired by him or his branch as a self-acquisition, the other undivided members of his 
family take no interest in it and it descends as the separate property of the acquirer Besides, 
a joint family impartible estate may become the separate property of the holder by all the other 
members renouncing their claims to it *®» But in order to establish that a family governed 
by the Mitakshara in which there is an ancestral impartible estate has ceased to be joint with 
reference to that estate, it is necessary to prove by strong and cogent evidcn.:e an intention, 
express or imnlied, on the part of the junior members to renounce their righ*^ of succession to 
that estate Neither the fact that the junior members have been separate m food and worship 
fora considerable period of time nor the fact that they have exercised their right of partition 
over their partible property can divest them of their right of succession to the impartible 
estate •^® But where the holder of an ancestral impartible estate, m the exercise 
of his absolute powers of alienation, gives that estate absolutely to one of his sons to the exclu- 
sion of the others, that son takes it as his separate property as against h s b-others, so that on 
his death without male issue, his widow is entitled to Succeed to that estate to the exclusion of 
his imdivded brother 

incidciits of an impartible estate — (t) In the absence of a custom to the contrary, 
an impartible estate is alienable by will as well as by transfer inter otvos (u) Except the sons o f 
the presenter the previous holder of an ancestral estate, a junior member of the family cannot 
clauQ maintenance m the absence of as custom in his favour.*^ • (in) Immovable properties 
in the nature of improvements on the estate form part of the estate and descend with it to the 
person entitled to the mam estate (w) Where the self-acquisitions of the holder consul 
of both movable and immovable properties, his power to make th^m accretions to the estate u 
confined only to his immovable propsrties and does not extend to the m:>vables or the income 
of the estate. The estate descends to a single heir, p imogcniturc being the rule ofsucccs- 
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«ion. Primogeniture may be general or lineal. In the case of the former, a relation who is 
nearer m degree though m a junior line is to be preferred taonc in a senior line who will be 
the preferential heir under the rule of lineal primogeniture. In other words, degree prevails in 
general primogeniture, while line prevails in the Imea) pnmogemture. But ordinarily an impar- 
tible estate is governed by the lineal primogeniture and not the general primogeniture*** 
Among sons of the deceased holder, the scniormost m age, though the son ol a jimior wife, 
excludes the others though they are bom to the senior wives of the last holder.*** But a 
younger son of the wife taken from a superior class excludes a senior son of an mfcrior wife,*** 
and an aurasa son, though junior in age, excludes the adopted or the illegitimate son.*** 

Position of females — If an impartible estate is the family property of a jomt undi- 
vded family, the person entitled to succeed will be designated hy survivorship and no female 
can succeed so loug as there is a male member of the joint family qualified to take. But if 
the estate is held by one who 'S the sole survivmg coparcener or it is his separate property, 
though he himself is a member of a joint family, on his death without male issue, theestate passes 
10 his widow, daughter or daughter’s son as m the case of the oidmarv separate property of a 
coparcener*** If a separated holder of an impartible estate dies leaving a widow and an 
illegitimate son, the former excludes the latter in the matter of succession An impartible 
estate governed by the Dayabhaga law, though ancestral, partakes of the nature of the separate 
estate of Its holder luider ihe Mitakshara, and among claimants of the same degree of relation- 
ship, the full blood will exclude the half blood •* • 

THE LAW OF THE MALABAR TARWAD 

Constitutioa of « Malabar Tturwad. — Malabar popularly associated with magic and 
mysteries, differs in its law of joint family and succession from the rest of India, havmg a 
code of morals comparable to that of companionate marriage m the Western World Marumak* 
kattayam and the Aliyasantana are the two kindred systems of inheritance obtaining there 
in which descent is traced in the female line, both the words meaning inheritance to the 
sister’s son. Another peculiar institution common to these systems is that of the tarwad which 
consists of a group of persons decended m the female line from a common ancestress. 

The essential features of a tarwad are: (t) ijnpartibihty of the joint estate except by the 
Conjoint will of all us constituent members, (»i) non-recogmtion of marriage as legal institution 
{<») descent being traced through females, (ip) the management being vested in the senior 
most member, the others having only the right to maintenance, and (p) exclusion from 
membership of the issue of the male members of the tarwad. Thus in the case of a woman 
belonging to a tarwad, all her daughters and sons and all the descendants, whether male or 
female, of such daughters m the female Ime will belong to that tarwad, but the descendants, 
•whether male or female, whether in the male or female line, of her sons cannot claim to be 

(214) Dth Bakth Stngh v. Chadraiai. 32 A. 599 (P C 

(215) Jtamclaishm* y Sivanatka, I A. Supp 1. 

(216) AaSNUiodint V. Smdaraltngatwam, 17 M 422 

(217) JtguiJka V. Jftfyawd, iQ C 151 (PC). 

(218) Katama JiaUhar v. lUga qf Sitatnia. 9 M,I A 539. 

<SI9) JUtMuktw. Bunhuidn, 12 M.IA. 532. 
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members of the tanvad. A tarwad may consist of several tavazhis. A tavazhi means the group of 
persons consisting of a female, her children and all her descendants m the female hne *•* Thus 
some of the female members of a tarwad may each have a tavazhi of her own Thus when a 
tarwad consists of a brother and his sisters, one of the sisters with her children and all her 
descendants m the female Ime constitute a tavazhi as distinct from the tavazhi of another sister 
consjstmg of herself, her children and all her descendants in the female line Thus m one 
sense a tarwad « a larger tavazhi, because even a tarwad consists of members who trace 
their descent through the female line from a common ancestress 


Like the Hindu coparcenary the tarwad or the taVazhi is a creature of law and cannot be 
created by act of parties »*•. There cannot be a tavazhi consisting of a vsoman and only some 
of her children, and such corporate unit being unknown to Hindu Law, it is not open to a 
I^rson to create such a corporate unit Even marriage does not transplant a woman from 
t e tarwad o her mother to the tarwad of her husband and the only means bv which strangers 
can be made members of a tarwad is by adoptio.. which can be resorted to only when the 
tarwad is threatened withcKtinction and the consent of all us rrembers is obtained 


^ following sections only the incidents of the Marumakkattas am system are 

a^dered, the Al.yasantana system difiering from .t only m some verv minor particulars, these 


manager o ^ ' ‘he karnavan or 

manager of the tarwad, under the Aliyasantana law, the eldest member of the tarwad 
whether male or female, is enutfed to be the manager, 

(«) While under the former system, the separate property of a male memiwr .c 
ca h. bv t “ 

(i«) While under the former svstem, the females gcncraUv reside m the.r * 

». .h. fcbdr hmS XT " 

•vch r'™'" “ 'T “<1 ■>“ <l'>appn>v«l. 

p..mb”TrT“idX:xr:;:f7brnTTrT°'^ v.«. 

« m the position of the manager of a MitakshL ,L!T T* ^ A karnavan, who 

benefit ofthe family accordml to lus ^n ^c^etC and is ‘he 
all transactions affecting it. His position is fiduciary’ ,n respect'o7!h‘^'”‘^*‘'^ ‘he tarwad m 
arc known as anandravans, and he has no larger right of 1 members, who 

S ignt of ownership than any such member. 

(J20) Matthtjany Ptith,j^purcj>,l, 28 L.W 491 at 493 


( 221 ) Thalhamtuigalaik y. Krishna, 39 LW.370, Pasudnan 

lUman Mtium. 2hM 73 nndnan 

(222) Gomsulaii r Sankaran, 32 M 351 

(223) AUam„ay 7 Kt 575. 
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He can incur debts and alienate tarwad properties so as to be binding upon the whole larwad 
for purposes of its necessity or benefit and t{ic position of the alienee from him is the same as 
that of an alienee from the manager of a .Mitakshara joint family The rights of junior 
members are confined to maintenance, to preventing the Karnavan from wasting or improperly 
alienating the tarwad property, to suing for his removal for incompetence or for bad or 
fraudulent management and to succeed to tic kamavanship by virtue of seniority on the 
death or removal of the pievious karnavan 

It is a matter of frequent occurrence in Malabar that members of a tarwad agree by 
means of karars to have the rights of the existing karnavan restricted in certain particulars 
either by compelling him to associate some other junior members with him in the manage- 
ment of the tarw id property or by putting other restrictions on his power * 

Maintenance. — As an incident of a junior member’s proprietary right in the piopeny 
of the tarwad, there is m him ot her the light to be maintained out of the tarwad incoire 
This right cannot be denied by the Karnavan either on the ground of that member’s misbeha- 
viour or on the ground of his possession of separate property 

Though the general rule is that a junior member is not entitled to separate maintenance 
the rule is subject to exceptions.**® Thus a junior member of ♦he tarward living away 
from the tarward house for a good and proper cause is entitled to claim separate maintenance 
out of the tarwad estate, but the onus of proving such cause is on that member The 
female members of a tarwad living assay from the tarwad house with their husbands employed 
( Isewhere are entitled to claim such separate mamtenance for themselves and their children 
living with them, since their living away is one for proper cause So also a junior member 
leaving the tarwad house to live elsewhere to practice a profession for whicli he has quali 
fied himself should be taken as living outside the tarsvad for a proper cause and it does not 
matter svhether such member practises his profession in a place near the tarwad or far away 
from 1 * In addition to the above grounds which would sustain a claim for separate 
maintenance, there may be other grounds which, for social or economic reasons, may be 
considered proper. 

Marriage — Independently of any legislative enactment the law of Mal.''bar does not 
recognise marriage as a legal institution, the relation being m truth not marriage, bit a 
of concubinage, into which the woman enters of her mvn free choice and is at liberty to 
change when and as often as she pleases The forms of such unions usually called sambandham 
vary according to the custom of the locality or community, but owmg to the general feeling 
against polyandry of which these are the modem survivals and considering the expediency of 
enabling persons following the Manimakattayam or Aliyasantana law of inheritance to contract 
marriages which shall be recognised by Courts of law as legal marriages and to provide for 
the issue of such marriages, the Malabar Marriage Act (Madras Act IV of 1896) was passed 
allowing registration of marriages, but so far as the people following the Marumakkattayam 
law are concerned, the said Act has been superseded by the provisions of the Madras 
Marumakkattayam Act, 1933 

Adoption. — ^Adoption is of rare occurrence in Malabar and is purely a secular act 
without anv religious significance, undertaken to perpetuate a tarward which has approached 

(224) Tegm v 4 M. 171. 

(225) ftni V. 2 'M. 282. 
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the brink of execution. Usually the adoption i' made of a girl, for, the adoption of a boy 
does not subserve its purpose as his descendants cannot become members of a tarwad for 
purposes of perpetuating it. But there is no objection to the adoption of a male,*” or to 
the number of persons adopted**’ or to the age of the adopter*** or adoptees. But aft 
adoption can never be made to a member or branch of a tarwad but only to the tarwad as 
a whole,*** and though it is made by the karnavan of the taiwad it can be made only 

after consultmg all the members of the tarwad *** Where the adoption is made only of a 

•nember or some of the members of another taiwad, the adoptees lose their rights m the tarwad 
of their birth, but if all the members of a tarwad are adopted, the adoptees do not lose 
the properties of that tarwad but continue to hold them as their separate properties distinct 
frorii the properties of the adoptive tarwad.* •* 

Partitiasi — Except when all the members of the tarwad consent there can be no 
partition of its properties *■* If there are minors m the tarwad they have to be properly 

represented by other adult members and their mterests protected Otherwise on their 

attaimng majority the partition is liable to be reopened*** When a partition does take 
place with the concurrent will of all the tarwad members *•• the arrangement is not on the 
ttirpttal but on the per ctpita basis. Now under the Madras Marumakkattayam Act of 1933 which 
however, applies only to persons governed by Marumakkattayam law, it is not neressary that 
all the members of the taewad should consent for a valid partition Any tavazhi represented 
by the majority of us major members may claim to take its share of all the properties of the 
tarwad provided that if there is an ancestress common to that tavazhi and any other tavazhi 
of the tarwad her consent is obtained for sufch separation. 

Inheritance. — Religious efficacy not bemg a ground of preference in succession among 
the people governed by the Marumakkattayam law, the only test that ought to be applied to 
determine the preferential heir must be the test of propmquity or nearness of blood But 
group succession bemg the rule among these people, the question arises whether when a 
person having separate property dies, his property should be taken by the tarwad of which 
he was a member or by the tavazhi to which he belonged Applying the test of propinquity, 
It IS the tavazhi that must succeed and not the whole tarwad. But while the separate property 
of a female member would be taken by her tavazhi,*** that of a male member would be 
taken by the tarwad,* •• subject to the exception that if the property of the male member has 

(226) Stlnomnifmy Pamtiwaran, 11 M. 116 

(227) Moore’s Malabar Law p 33.’S.A. No 19 of 1874, Aanja v. ^ Tr. L.R. 100. 

(228) Fafcappav JKir„, 9M.L,J 196. 

(229) Aunm v. Atnun. 24 M 73.* 10 MXJ. 245; Chamk y.Smbbm, IS M. 209. 

(2S0) V. Rmtastoamt, 7 Tr. LJt 66 

(231) VtbOuUui V Kal^pan, 31 M L.J.879. 

(232) lbtd.Jferayari v. Adutkm, 42 M 292. 

(233) JUmgB V Umakuth, 24 M 274. 

(2M) Jrniteaav X>amMfar«n. 38 M. 48. 

(235) JlaaiM 192‘» M. 244, {kemdtm v. 32 M 351. 
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been acquired with the help of the tavazhi property, that property would be taken only 
by the tavazhi.* *• When there are several tavazbu, they having separated from one another, 
on the extinction of a tavazhi by the death of its last member, the tavazhi from which the 
extinct tavazhi separated last succeeds to its properties m preference to others though more 
nearly connected with it by blood. (For changes effected in the Marumakkattayam law 
iU the Marumakkattayam Act of 1933 printed elsewhere at the end of the Chapter on The 
Law of the Malabar Tarwad. 


(236) K»mm V. Mahi, 10 M L.J. 57. 

(237) v. 21 L.W. 215.- 1925 M. 4€a 



THE HINDU SUCCESSION ACT (XXX OF 1956) 


Afi Act ammA and codify tht law relating to intestate succession 


among Hindus 


il7 th June, 1956 


Be It enacted by Parliament m the Seventh Year of the Republic of India as follows: 


CHAPTER I 


Prbliuimary 

1. Short title and extent — ( 1) This Act may be called the Hindi Succession Act 

1956 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

PriemUe 

1 Hiatoiy of the enactment. 3 Scope of the enactment 

2. Commencement of the Act 4. Change* effected by the Act 

1 . History of the enactment — ^The Hindu Succession Act (XXX of 1956) is one m the 
scries of enactments purporting to change the personal law of the Hindus that had been originally 
promulgated by the seers of old The fact that the ancient law which had been governing the 
Hindus now for centuries had remained almost unimpaired except for a few customs here and 
there which had made inroads into its ^cidents, speaks volumes for the fundamental vitality 
and elasticity of the ongmal law, the substance of which bad been observed through the ages, 
though on minor matters, there had been modifications thereof to suit the changing need* of 
time and exigencies of local conditions It is remarkable that through all the centuries that 
rolled by, till we come to the latter half of the nineteenth century, there had been practically 
no serious attempt to tinker with the law laid down b) Manu and Yajnavalkya But the 
modern conditions generated by the impact of western culture and civilization, especially 
during the latter half of the nineteenth century and commencing virtually from the Proclama- 
tion of Queen Victoria m 1857, necessitated a re-onentation of the outlook of the East in 
respect of the future progress and development of the nation, and the idea was slowly but 
steadily gaming ground that everything old should be put to the test of reason and modified, 
mended or even ended if there is not the approbation of the educated intelligentsia of the 
country The urge fqr such re-onentation had been created even earlier by leaders of the 
community like Raja Ram Mohan Roy and others. 


The present enactment is the culmination of this movement for changing the ancient 
law of the Hindus for a more equitable, consistent and coherent system of jurisprudence The 
changes effected by this statute m the personal law of the the Hindus are far-reaching and 
fundamental, 

2 Gommcacesaeii* ot the* Act — ^The Bill was passed into law and received the assent 
of the President of the Indian Umon on th^l7th June, 1M6 On that day it had come into 
force under the provisions of section 5-^the General Clauses Act (Central). 

3 Scope tg the enactsnent. — ^Ihe preamble shows that this Act is. “An Act to amend 
and codify the law relatmg to mtettate luccesfion among Hmdtis”. Being a consolidating 
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statute it 18 to be interpreted as containing m unnplete form the whole body of law on the 
subject It deals with, including testamentary succession among Hindus uninfluenced by consi- 
derations derived from the previous state of law. It is to be read as a self-contained Ctode 
and complete enactment with respect to matters dealt wjth it by it.t To the extent, therefore 
that there is a provision m this Act with reference to any matter, relating to succession that 
provision must apply whatever the previous law might have been. At the same time it 
should not be forgotten that an amendment which this enactment is should not be so construed 
as to affect and alter any incident which does not fall cither expressly by necessary implica- 
tion withm the ambit of the enacted language, for, it is axiomatic m the interpretation of an 
amen hng statute that it should be construed strictly as rigorously confined to the subject- 
matter of Us express provisions The state of the law at the time the amending Act was passed 
and the object that the Legislature had in mtroducing the new provision can ♦hrow light upion 
Its interpretation This is a permissible matter to look into for the purpose of construing a* 
statute nrovided that the Court does not strain the language ofthc statute unduly by atti rapt 
ing to bring it within a supposed intention, Mohammed Hussain v Jammi* When a law or 
i particulai branch of it is codified, that code is to be taken as an exhaustive treatise on the 
subject with which it deah and the law is to be lookerl for withm the four corners of that 
Code jVeelaoint v Nnrayana Reddt* , Krishnaswamt v Chengalvotoyan,* Thtkaram v Ganesh A/a/,® 
and not elsew’icre In the interpretation of an amendmg and codifying Act 1 fce thi> regard 
should be had to the clear language of the Act Chtmtappa Goundar v Valltammal* 

The Act has no letrospective operation.’ It applies to agnculturnl lands also » In 
>iewofthe provisions rf Section 2l.A inserted m the Special Marriage Act, 1954 b\ the 
Marriage Laws (Amendment) \ct, (LXVII of 1976;, the provisions of the Hindu Succession 
\i.t Will apply to cases ivhere the marriage is solemnised under the Special Marriage Act 1954 
of any person who professes the Hindu, Buddhist, Sikh or Jama religion with a person who 
professe the Hindu, Buddhist, Sikh or Jama religion 

4 Changes effected by the Act — ^The changes effected by this Act on the law as it L 
4ood prior to its enactment ore far-reaching and fundamf ntal. One essential principle that 
rm through the estate inherited by a female heir, namely, that she took only a limited estate 
h IS been abolished completely and whatever property is inherited by a woman whethei it be 
liom a male or from a female by whatever school she is goveined, is now taken by her as an 
absolute owner Another important change introduced by the Act is to let in numerous females 
IS heirs to the property In addition to the female heirs either let in by the original Smritikars 
Tnd the commentators or let in by the Hindu Law of Inheritance Amendment Act (II of 
1929) or bv the Hindu Women’s Rights to Property Act of 1937, numerous other female heirs • 
have been newly added to the list Their position in the line ofheu? has been considerably, 

( 1 ) Jvuata Haresimha Rtddy v Ma^iyona Rtddy, (1978) 1 An. L.T. 407 

(2) 1938 Cal 97 ILR. (1938) 1 Cal. 607. 

(3) ILR 43 Mad 94*4920 Mad 640 

(4) ILR 47 Mad. 171 1924 Mad. 114 

(5) 1944 Sind. 73 

6) 81 L.W 424 1969 Mad 187 

(7) Aiadhao Kumar v Sabi Bewa, 1973 Pat. 160 Cf Daddov Raihmatk, 1979 Bom. 176 [Succession opens at 
tinie of death]* 

(8) AidAi Suan v. SacU Dihya, 1973 (I) C W.R. 746s 39 Cut. L.T. 646. 
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advanced an^n the ease of widow, mother and daughter their position is elevated to that of 
the >>00 itill further innovation under the new Act is the principle of simultaneous succes- 
sion of hcir? of different relationships, and some of the female heirs taking together along 
with the male heirs, as for instance, m the case of daughters, widows, mother and sons taking 
tlie property simuftaneously. d^is-worthy of note that amongst what one may call the fiist or 
the primary heirs, there arc tw'clve ofLhem, of whom eight arc females The general impres. 
Sion, therefore, that is formed m the mind of anybody even by a cursory glance through the 
provisions of the Succession Act is cnc of an inveterate obsession on the part of the Legislature 
to improve the lot of women from what it was prior to the enactment and bring up their posi- 
tion as far as possible in line with and equal to that of men and even better than the position 
occupied by the female heirs under the Mohamedan law. One canno' resist an impression 
that there has been a drive on the part of the Legislature to align the incidents of Hindu succes- 
sion on the principles of Mohamedan Law, and, if pissible, so far as the females are concerned, 
to s'lve them better status ihan under that Inv The rule of '•piritual benefit which governed 
the determination of the respective ranks amongst the heirs in the old Hindu Law of succes- 
sion ha^ been given the go-by and the divi«ioii nfSapindas, Samanodhakas and Bandhus is no 
longer operative The rank of the widow which came only alter the son has been pushed uo 
so as to be on a par with the son himself The principle of survivorship which distmguihscd the 
joint family sy^^m has been allowed to survive m an attenuated form facing extinction in the 
near future t^he preference shown to the female heirs m the case of succession to 
women’s property has been done away with as a counter-balancing measure to the abolition of 
the prcfeicnce accorded to the male heirs as against the female heirs m the matter of succession 
to males 

The disability that a widow succeeding to her husband’s property faced in case of her 
re-marriage or conversion has been abolished, and the disqualification of a widow to succeed to 
hci husband’s property on account of her unchastity at the time of his death is aKo gone 
The neb t bv birth which is an essential incident of coparcenary property also disappears wuh 
the disappearance of thejyparcenarv itself, since no lo^er can coparren~ary^)g~pr ed i cate d in 
tbe casF~orahy inherited property ownedjiy a plurality of different heirs. A^co'parcener can 
now"mS^ a will, a privilege denied to him formerly, even in respect of coparcenary property, 
though the disability to make a gift in the case of his interest in the coparcenary property for 
reasons which cannot be easily seen has still been retained. The right of an illegitimate son m 
the case of Sudras to inherit the property of the putative father is no longer there, though his 
righ" 'o Succeed to his mother is preserved The theory of representation and stirpital succes- 
sion survives only in a truncated form and can be said to be practically ruled but under the 
new dispensation The differenre between an unprovided daughter and a provided daughter 
and between a married daughter and an unmarried daughter in the matter of their succession 
to the property of thcir father resulting m the preference shown to the unmarried as against 
the mairied and to the unprovided as agamst the provided for daughter has 
also Jbeen abolished The very salutan, principle adverted to by Mr Justice 
Vai adachariar in Xarayanaswamy v. Gopalaswam* viz that no parent who gives 
pioperty to his or her daughter, even though absolutch , hkci that property to 
go to the son-in-law’s heirs if the daughter dies issuelcss, has been embodied m 
the order of succession framed for the stndbanam mherited by a woman from her parents 


(9) 1938 Mad 6. 
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though It is difficult to see why this principle hss not been given full scope even as regards 
property received by a woman by gift from her parents 

The above arc only some of the broad lines on which changes have been effected under 
the Act. 

Section 1 — Synopsis.' 

1 . Nome of tho Act 2. .Territorial ratsnt. 

1. Name of the Art.— The Act is called ‘‘The Hindu Succession Act, 1956,” and 
though the Act indicates that its object is to govern persons who are Hindus by religion, it 
will be found that by reason of the definition of the expression “Hindu** in section 2 (3) as 
including a person who though not a Hindu by religion is nevertheless a person to whom this 
Act applies by virtue of the provisions contained m section 2, it governs also certain persons 
who aie not Hindus m the strict sense of the term Who those persons are, have to be 
determined with reference to the scope, the ambit and the reach of the aophcation section, viz. 
section 4 A person may be a non*Hindu, being a member of any scheduled tribe within 
the meaning of clause (25) of Article 366 of the Constitution, to whom by notihcation of the 
Central Government in the Official Gazette this Act is held to apply. So also a person may 
be a non-Hmdu but his parents may be Hindus m religion. Their child though not professing 
the Hindu religion will still be a Hindu by reason of the provision in Explanation (a) to 
section 2 (1) While the Act can thus be made to apply to n non-Hindu, that iiOn-Hindu 
should not, however, be a Mussalman, Christian, Parsi or Jew by religion, because the cons- 
truction to the contrary would be repugnant to the provisicns of section 2 (1) (r), vhich savs 
that the Act applies to any person who is not a Mussalman, Christian Parsi or Jew by religion 
In other words, persons who do not belong to the Mussalman, Christian, Parsi or Jewish 
religion may be governed by this Act if they come within the definition of a ‘Hindu’ within 
the meaning of section 2 even though they do not profess the Hindu religion The reason ior 
thus distinction between a person who is a non>Hindu by religion and a person who is a Mussdl- 
man, Christian, Parsi or Jew by religion is based upon the crcumstance that while in the 
case of a Mussalman, Christian, Parsi or Jew there arc special and specific laws, cither statutory 
or otherwise, governing them m India, as regards the other non -Hindus, the only body of 
laws that can possibly be looked to for governing them will be the Hindu Law, as modified 
by this statute In other words, if it is not possible to postulate that a particular person is a 
Hindu by religion and at the same time it it clear that that person is not a Mussalman, Christian 
Parsi or Jew, he may be governed by this Act as a Hindu The Act, however, insists that 
the person sought to be governed by it should not be an adherent of any of the four religions 
mentioned m the seaion, v'^Z , the Mussalman, Christian, Parsi or Jewish religions 

2 Territorial extent. — Clause (2) of section 1 extends the Act to the whole of 
India except the State of Jammu nnd Kashmir. The old rule of Hindu Law that a Hindu 
would carry his personal law with him wherever he went, whether in India or outside India 
Cannot apply m respect of incidents enacted upon in this statute No doubt, to the extent 
the old Hindu Law has not been trenched upon and altered by the provisions of this Act, the 
principle of the personal law of the Hindus following him as his shadow would still govern 
Even there, according to the well-known rules of international law, the personal law cannot 
operate with reference to rights relating to immovable property Thus, if a Hmdu is residing 
in England or in America, he will be governed, no doubt, by hw personal law regarding his 
rights touching his personality. But with regard to immovable properties really situate within 
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the foreign country, the law that governs is the law of that foreign country. A question may 
arise whether even m respect of personality after the enactment of the Hindu Succession Act, a 
Hindu residing in a foreign country will be governed by this Act or by the Hindu law as it 
obtained prior to the enactment of this statute Having regard to sub-section (2) of section 1 
It IS clear that he is not governed by this enactment because he is outside India and it is to 
Inclr alone that this Act applies Therefore, the law that must govern his personality must 
be the personal law of the Hindu as it obtained prior to this Act coming into force A further 
problem may be posed with reference to the territorial extent Supposmg a Hindu residing 
m India and governed by this en'^ctment goes to a foreign country after the Act has come 
into force, with reference to such person, his personality will be governed by this Act because 
he is governed b , this Act wnerever he may be, except as regards rights to immovable property^ 
Even as regards the immovable property, a distinction has to be made between immovable 
propertv situate m India and immovable property situate outside India As regards immovable 
propert/ situate in India th s \ct will appK As regards such property situate outside India^ 
the hx ^oci or the law of the country m uhich such immovable property happens to be situate 
must govern Thus, it can be said that the territorial extent of this Act is confined to all 
the immovable properties situate m India and belonging to a person governed by this Act and 
all movabhs situate msidt or outside India belonging to a person who is governed bv this Act 
Such a person ma\ be residing in India, or he may be lesidmg outside If such a person is 
residing m India no difficulty arises, ifhe resides outside India, difficult questions of Inter- 
national Law will arise It may happen that the law of the foreign country m which he 
resides may itself apply the Indian law to such resident even as regards his immovable pro- 
perties Situate in that foreign country 

2 Application of Act — (1) This Act applies — 

(<j) to any person, who is a Hindu by religion m any of its forms or developments 
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya Samaj 

(A) to any person who is a Buddhist, Jama or Sikh by religion, and 

(c) to any other person who is not a Muslim, Christian, Parsi or Jew by religion 
unless It IS proved that any such person would not have been governed by the Hindu law or 
by any custom or usage as part of that law in respect of any of the matters dealt wuh herein 
if this Act had not been passed 

Explanation —The following persons are Hindus, Buddhists, Jamas or Sikhs by religion, as 
the case may be — 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, Buddhists 
Jamas or Sikhs by rchgion. 

(A) any child, legitimate or illegitimate, one of whose parents is a Hindu, Buddhist 
Jama or Sikh by religion and who is brought up as a member ofthc tnbe, community, group 
or family to which such parent belongs or belonged, 

(c) any person who is a convert or reconvert to the Hindu, Buddhist Jama or 
Sikh religion 

(2) Notwithstanding anything contained in sub-section (1), nothing contamed in thif 
Act shall apply to the members of any Scheduled Tribe within the meaning of clause (25) of 
Article 366 of the Constitution unless the Central Government, by notificatkm in the Official 
Gazette, otherwise directs. 
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2-A. Notwithstanding anything contained in subjection (1) nothing contained in thw 
Act shall apply to the Renoncants of the Union Territory of Pondicherry. 

(3) The expression ‘*Hmdu’* in any portion of this Act shall be construed as ii it 
included a person who, though not a Hindu by reheion, is nevertheless, a person to whom 
this Act applies by virtue of the provisions contained m this section. 

SatAioa 2— Synopsis 

1, Fevaona gov«med by the Act. 6 N im Hln clo to whom tba Act appUaa. 

2. Hladna by rallslon 7 Hladn caaldln« In forcl^ eotutry- 

3 niada diaaantens 8 befltinBatc chlldron. 

4 Paraona who ata na* Mnallnw, Ghrtotinna, 9 Qlagltlmntc cbUdran. 

Pnrala or Jawa 10 Convarta to Hlndnlam. 

5. Sohadnlad Triba. 11 Schedolad Tribaa. 

I Persona govorsMd by the Act. — Section 2 simply provides the class of persons 
whose properties will devolve according to the Hindu Succession Act It is only the pro- 
perty of those persons mentioned in Section 2 that will be governed according to the provisionc 
of the Act The section has nothing to do with the heirs under the Act It does not lay 
down as to who are the disqualified heirs The section mentions five categories of such 
persons : (i) Persons who arc Hindus by religion, including Virathatvtits, Litigants, BraAputs, 

PrarthamUs and AryasamtjuU; (») persons who arc Buddhists , Jamas or Stkhs by religion; («i) 
persons who are not Mussalmans. Christians, Parsis or Jews by religion , (ip) persons who are 
not Hindus by religion and who are also not Mussalmans, Christians, Parsis or Jews, and (a) 
persons who belong to Scheduled Tribes 

The ExpianaltoH to sub-section (1) of section 2 amplifies the scope of the application of 
sub-scction (1) by bringing under the category of Hindus, Buddhists, Jains or Sikhs by religion, 
the children of these persons and the converts or reconverts to the Hmdu, Buddhist, Jama or 
Sikh religion The object of the comprehensive jcopc regarding the application of the Act 
seems to be to bring within its fold everyone m India who is not a Mussalman, Christian 
Parsi or Jew by rehgion No doubt, in the case of one who is neither a Hindu nor a Mussal- 
man, Christian, Parsi or Jew, it may be argued that the general enactment regarding succes- 
Sion, v^z , the Indian Succession Act XXXIX of 1925 should apply, but having regard to 
sub-section (3) of section 2 read with the previous sub-sections and clauses of section 2, it ’S 
obvious that the intendment of the legislature is that excepting Mussalmans who have a law 
of their own, and Christians, Parsj and Jews who arc governed by the Indian Succession Act, 
all others whether they profess Hinduism or not should be governed by the Hindu Succession 
Act, hammered out of principles of essential justice and equity Hindus marrying undo* the 
Special Marriage Act of 1954 will be governed by the Indian Succession Act This provision 
will not however apply where Doth the parties marrying under the Special Marriage Act pro- 
fess the Hindu, Buddhist, Sikh or Jaina religion by Virtue of the provisions of Section 2l.A 
inserted in the Special Marriage Act by the Mamage Laws (Amendment) Act, 1976, Section 22. 
In such a case the parties will be governed by the Hindu Succession Act only. 

2. Hisidiio by religion. —Clause (fl) of section 2(1) applies the Act to all persons whe 
are Hmdus by religion m any of its forms or developments, including Vtfashatntes, Ltngajats^ 
Brahmos, PrarthamUs and Aiyasamajtsts. The intention of Parbament is that whatever be the 

(10) Jshfht JitaUu V. Apmontf S. Midu, 1976 GaL 272. 273. 

«. t . — 52 
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ritual or dogma or pliikMophy or creed tliat may be adopted by persons who profbs to be 
Htndus, whether they subscribe to ail or only some of the theolo^cal doctrines of the Hindu 
faith, they should be governed by this enactment A Vtnjiaitm i» a Hindu who pays homage 
only to Shiva and emphasizes the God-head of Shiva as the paramount deity in the Hindu 
Pantheon Them is very little difference between a ytrasiatva and the latter’s aver- 

sion to the God-head of Vishnu, not being so pronounced as that of the former The sects* 
called the Braknos, PrartiaiuUs and A'jasamajists have evolved simplified forms of worship devoid 
of technicsd formidities which have obscured the essential imd fundamental, concept of Hindu 
theology, sic., faith in God without elaboration or ceremonial worship. 

C lause (a) though it particularises some of the sects or sectarians in the Hindu fold does 
not exhaust all the forms or developments. There may be others similarly situate, andso long^ 
as they do not disown then' character as Hindus or their faith in Hindu divmity, whatever 
the forms thev may observe and in whichever period they might hswe developed would alb 
come under the category of Hindus by religion in clause (a) of section 2 (I). 

3 ffhuN dBaMBtans. — Clause (t) of section 2 (1) applies the Act to Buddhists^ 
Jamas and Sikhs by religion. The difference between clause (a) and clause (b) is thisc 
while the peisons under clause (a) do not disown Hinduism as such but 

only adopt a particular form or development of that religion and continue to call 
themselves Hindus, the persons in clause (b), viz , Buddhists, Jainas and Sikhs do not calf 
themselves Hindus. Many doctrines of Hindus they disown and even resent For 
instance, the Jainas and the Buddhists hate the sacrifices which are mculcated by Hinduism, 
as essential foi salvation. No doubt, originally before Buddhism and Jainism were bom, the 
ancestors of all their present adherents m India belonged to one leligion which for con- 
venienoe can compendiously be called Hinduism. There might have been different philosophies, 
and modes of propitiation of the Gods. Emphasis might have been laid more on certain 
aspeas of spiritual life by certain sections of the people than on others. Some of the Gods of 
the Hindu Pantheon might have been more favoured by a certain community of the people ua 
a particulstr part of the country or tract. But when Buddhism or Jam ism was bom, a separate 
Code of religion, of beliefs, practices and objectives different from those pievailmg hitherto,, 
had been fonnulated by the respective founders of those religions, and their followers went 
to the extent of claiming themselves even as hostile to the Hindu faith The result wtw a 
*nesof persecutions of the Hindus by the Jamas and the Buddhists and subsequently equally- 
sangumary persecutions of the Buddhists and Jamas by the Hindus in retaliation. In ooutve of 
time, history Kconds Che virtual extermination of the Buddhists from th" Indian soil and the- 
driving out of the Jainas to the obscure comers of the country by the overwhelming might a n d 
reformed philosophy of the Hindus who gamed strength from about the ninth century onwmids.. 

The hostility between the Hmdus, Buddhists and Jainas gradually decreased when the- 
Hindus gained complete ascendancy, and it was turned mto toleration and sympathy fw the- 
Jams during the Muhammadan period when they had to contend against the common enemy. 
One finds in later centunesa free and friendly mtercounc between the Buddhists and Jainaa 
On the one side, and Hindus on the other, m the face of Muhammadan persecution, when the 
Sikhs also joined them m their common cause 

The Stkhi are ‘disciples* originally of a pious sect of the Huidus followmg the precepts 
of their first Guru ot Prophet, named Jifanak, who lived from A-D. 1469-15S9. His teacUngs 
insisted on the unity of God, the futility of forms of worship and the unreality of caste discing 



tiont. Oovmdt the sixth head of the Sikh* transformed the sect of quiet mystics mto a 
fierce militar\ order or brotherhood, and Gm Gebind, who was the tenth and last Guru was 
the real founder of the Sikh military power which he twganiaed to oppose the Muhammadans. 
The incentive to solidarity amoned people other than the Muhammadans, which received 
encouragement by the alliance of the Sikhs against the Muhammadan domination, received a. 
further stimulus when the British were conquering the country and establishing their sway 
In the Indian Mutiny of 1857 their common cause was cemented in the sacrifice of fire and 
blood, and today by reason of the Jainas, the Hindus and the Sikhs having lived and woiked 
together for the hberation of the country from foreign domination, the oommon origin of att 
these sects is recalled and cherished. Hence, however vita] nnd fundamental the philosophical 
differences may be between Hinduism on the one side, and Buddhism, Jainism or* Sikhism on 
the other, there u a f<^ling that they all belong to the same stock and have ccmc out of the 
same origin and should be governed by the same law. Hence is dause (d) of section 2 (1) 
worded as it is, makiag this Act applicable to the Buddhists, Jainas and Sikhs as well as tc 
the Hindus 

4. PeraoM taem aot Mnalima, Clucii 'dnae, Panis or Jotvo — Clause (a) of 
section 2 (1) enacts a ju-esumption in favour of the applicability of the Act to all persons whu 
are not Mushms, Christians, Parsis or Jews. This presumption is, however, rebuttable by proof 
that the person in question, though not a Muslim, Christian, Parsi or Jew by religion, is not 
governed by Hindu Law or by any custom or usage in pursuance of that law in respect of any 
of the matters dealt with herein U this Act had not been passed. This means that a ptfion 
need not be a Hmdu and need not be a Muslim, Christian, Parsi or Jew. He may have no 
religion at all, ai for instance, an atheist. He may believe m a conglomeration of faiths It 
may be a crude or refined mixture of the worst or the best respectively of two or more religions 
Still, Since there is no well*defined law governing the matters of succession m his case as in the 
case of Muslims, Christians, Parsis or Jews, Parliament thought that it would be just and proper 
that he should be held to be governed by this enactment. It is no doubt open to him to 
show that Hindu Law had never applied to him before the enactment and thu Act should not 
apply to him after the enactment. In order to show that such a person is not governed bv 
this Act, It IS not enough for him to show that he was never governed by the Hmdu Law. He 
must go further and show that he was not governed even by any custom or usage as part of 
the Hmdu Law. It is a matter of oommon knowledge and experience that many Hindus are 
observmg numerous customs which are not quite in conformity with the mjunctions of 
origmal Sanskrit texts. These customs have come to be in vogue owing to various local 
conditions and exigencies and have been adopted by the people of the particular locality 
or community as part of the Hmdu Law. There are also other communities who do not own 
even a theoretical allegiance to the Hindu faith and are governed by customs which have 
nothing to do with Hindu Law or with the customs which are followed as part of that Law. 
These peoide can claim that, though they are not Mwlims, Ghristians, Parsa or Jew® they ate 
not to be governed by the Hindu Law and after the enactment of this Act since they had 
nothmg to do with the Hindu Law as such. Which of the communities or classes of persons 
will iall under this category or exception to cemmunitiet governed by Hindu Law must be 
decided with reference to the particulw community which pleads that exceptbn. 

5. Schadnled Triba. — Sub>Section (2; of Section 2 provides that notwithstanding 
anythmg contained in the first sub-section nothing in the Act shall apply to the members of 
the Scheduled Tribes falling within the meaning of clause 25 of Article 3% of the Oonstitution- 
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But the Gtntr.'’! Government by notification in the Official Gazette can direct that the Act 
sliall .ipph to them also ” Failing any such notification their old law will continue to govern* 
Members of tlir Be ro Borokachari, a <!cheduled tribe of Assam were thus held to be governed 
bv the Bengal schorl of Hindu law and not by the Hindu Succession Act There is nothing 
said here of any Scheduled Tribe being previously governed by Hindu Law or following the 
Hindu lehgion There may be a Scheduled Tribe which may have a religion of its ovm 
which IS not one of the well-known religions like those of the Hindu*, Muslims, Christians, 
Parsis or Je"s or there mav be a Scheduled Tribe which may be following the Christian 
or Muslim religion Or there maybe a Scheduled Tube which is governed by the Hindu 
Law Itself In all these cases the second sub-section provides that the Act shall not apply 
unless otherwise directed b) the Central Government When it comes to the question of 
applying tins enactment bv a notification to a particular Scheduled Tribe, the Central Govern- 
ment will certainly consider what is the relig^n to which the religion of that tribe bears 
the closest affinitv or analogy If the religion of the particular tribe partakes of, at any 
rate, some of the incidents of the Hindu religion and customs and practices, the Central 
Government may be well-advised m directing the application of this enactment to that tribe 
also But if that tribe has none of the incidents of the Hindus and is goverred purely by 
customarv law, then, that customary law will contmue to govern that tnbe In other cases 
the applicabilitv of the Indian Succession Act as the general law of the country may well be 
invoked 

A certain amount of conflict is apparent between the operation of the Indian Succession 
Act and the operation of the Hindu Succession Act m respect of intestacy regarding persons 
who are non-Hmdus and who at the same time do not belong to the Christian, Mushm, 
Paisi or Jewish religion S 29 (2) of the Indian Succession Act provides that the provisions 
of Part 3 of that Act dealing with Intestate Succession shall constitute the Law of India m 
all cases of intestacy. Sub-section (1) of section 29says that this part shall not apply to any 
intestacy with reference to any property of Hmdas, Muslims, Buddhists, Sikhs or Jamas In 
other words, if a peison is not a Hindu, Muslim, Buddhist, Sikh or Jama, the law of Intestate 
Succession with reference to his property is the law laid down m Part 5 of the Indian 
Succcession Act But the Hindu Succession Act in section 2 (2) says that the Central Govem- 
meni can direct by notification in Official Gazette the application of the Hindu Succession Act 
to a Scheduled Tribe which does not belong to the Hindu, Muslim, Buddhist, Sikh or Jama 
religion The proper construction of both these provisions is probably this The Scheduled 
Tribe will be governed by the Hindu Succession Act if the Central Government directs by 
notification in the Official Gazette that it should so apply If there is no such direction and 
the Scheduled Tribe cannot oe said to belong to Hindu, Muslim, Buddhist, Sikh or Jama 
religion, it will be governed by the Indian Succession Act. 

6. Non-Hindu to whom the Act applies. — ^Sub-section (3) of Section 2 makes the 
exorcssion ‘Hindu’ include a person who though not a Hindu by rehgion is nevertheless a 
person to whom this Act applies by virtue oi the provisions contained in this section. This 
means that a person though not a Hindu by religion can be governed by the Hindu Succession 
Act. But if he IS a Muslim, Christian, Parsi or Jew by religion, he will be outside the 
operation of this enactment by reason of the provision in Section 2(1; (s). A person may 
not be a Hindu and may not also belong to the Muslim, Christian, Parsi or Jewish religion, 
for instance, he may be an atheist altogether or be may have a religion of his own which is 

1 ) Dasaraiha Maik v. Guru Brj>a, 1971 fl) C W.R. 339 [liatbudii are memban of Scheduled WbwL 
[\2) Satish Chandra v. Bagram, 1973 Gauhati. 76. 
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none Of the above religions. In such a case he will be governed by the Hindu Succes- 
sion Act again, as was observed in considering the application of the Act to the 

Scheduled Tribes, the conflict between the operation of the Indian Sucressinn Act and 
the operation of the Hindu Successitm Act is apparent Under the Indian Succession Act^ 
if a person is not a Hindu, Buddhist, Jaina or Sikh by religion and is not a Mohaxn. 
madan. the Indian Succession Act will apply to Intestate Succession, be he a Christian, 
Jew, Parsi or anj athgr Under sub>section 3 of this section he will be governed by 
this Act and considered as a Hindu if he ,is not a Muslim, Christian, Jew or Parsi and 
he is a Hindu by Mitue of the provisions contained in Section 2 The provisions which 
will make a person not a Hindu by religion a Hindu for the purpose of this Act are to be 
found m Section 2 (1), BxPl^h^nS (a) and (4) and Section 2 (2) Under Section 2 (I) 
(c) we have already considered that a person if he u not a Muslim, Christian, Parsi or Jama 
by religion may by presumption be governed as a Hindu by this Act, till this presumption is 
rebutted by proof indicated in that clause. The scope of Expianatiom (a) and {ft) to 
Section 2(1) may also take in a non.Hindu by religion Under txplmation (a), for instance, 
the child may be a non-Hindu by religion in the sense that m fact and indeed the child either 
does not profess any religion at all or professes a religion which is not Hmdursm, but still from 
the fact that its parents are Hindus it will be governed by this Act m the same way as a 
Hindu under Explanation (a). So also m respect of a child of which one of the parents is a 
Hindu and the child is brought up as a mem^ of the tribe, community, group or family to 
which such parent belongs, it will be considered to be governed by this Act whatever may be 
the religion it professes. Tliis is under {b), 

7 ffiuda residing in foreign country. — Section 1 (a) extends the operation of 
the Act only to India except the State of Jammu and Kashmir So the Act cannot apply 
Outside the bounds of the Indian Union. A case may arise of a person domiciled and residing 
in a foreign country and governed by the Hindu Law prior to the enactment of this legisla- 
tion Does this Act govern such a person? It cannot, because, he is Iivmg outside the Indian 
Union. But he will be governed by the Hindu Law, that being the personal law which he 
earned with him when he went to the foreign country. But if he returns to India and 
becomes domiciled m the Indian Union this Act will govern him. So also, if a person who 
resides in India at the time of the enactment of this Act and if governed by it, subsequently 
betakes himself to a foreign ooimtry, this law will govern him unless there is a change of domicile 
and he adopts the domicile of the foreign country. The law of domicile may be summarised 
as follows; 

(1) A person domiciled in a country is governed by the law of that country. 

(2) If he goes to another country, the presumption is he is still governed by his original 
donucile and by the law of that domicile. 

(3) If he gives up the origmal domicile and acquu-es the domicile of the new country, 
then the law of the original domicile will cease to operate and he will be governed by the law 
of the new domicile. 

(4) The onus of proving such a change of domicile from the original to the acquired 
h heavy upon him who pleads it. 

(3) The domicile of a person goveius not only him but also his wife and hit minor 
children, subject to ^ exception that if he dies or there is a divorce it a open to his wife to 
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change the domicile to some other, and also subject to the condition that the domicile 
of the legitimate minor child which is that of its father is liable to be changed and given up 
m favour of another on the child attaming majority and becommg sM Juus. 

8. Legitimace children — Section 2 (1), Exptanation (a), provides that any child 
legitimate or illegitimate both of whose parents arc Hindus, Bud^ists, Jams or Sikhs by reli- 
gion IS a Hindu, governed by this Act. It eiqiressly provides for the conferment of the status 
of a Hindu on a person even though such status is doubtful when the personal law of the 
parties is invoked Thus if a Hindu father who had contracted a marriage with a Christian 
woman inducts the child into the Hmau family and brings him up as such, then the statute 
mvests him with the status of a Hindu and recognises him as a Hindu *• The legitimacy of 
a child IS to be postulated in the case of a child bom during wedlock between two persons of 
the Hindu community. Who can lawfully marry each other and when the children of a 
marriage arc to be considered legitimate arc questions to be answered with reference to the 
Hindu Marriage Act. One thing that is clear under this provision is that both the parents 
must be Hindus to whatever sects or sub-sects, castes, or sub-castes, they may belong. It is 
jKissible to have a valid marriage between a Brahmin and a Sudra, between a Hindu and a 
Buddhist or Jama or Sikh or vice verta, because all these are within the definition of Hindu 
given in Section 2 for the purpose of this enactment A child, therefore, of a marriage 
between two persons belonging to the said communities is to be governed by this Act It is no 
doubt open to such a child fter attaining majority to give up the religion of its parents and 
embrace some other religion such as Islam or Christianity. But so long as he is a minor, he 
will be governed by this Act The reason why the Expianatiom (a) of Section 2 (1) provides 
for the child of Hindu parents bemg governed by Hindu Law and not by any other law is that 
It is impossible for the child so long as it has not crossed the boundary of minority to be 
governed by any rehgion other than that of its parents, whatever be the matanty of the child 
and its capacity to understand and appreciate the doctrines and precepts of the various religions 
and its partiality for this religion or that 

If the child is a legitimate child born to parents, one of whom alone is a Hindu by 
religion, tl.en Explanation (b) to Section 2(1) provides that he will be considered as a Hindu 
lor the purpose of this enactment only if he is brought up by a member of the tnbe, commu- 
n<ty, group or lamily to which such parent "belongs or belonged’* This Explanation (b) is rather 
clumsily ^vorded but there can be no doubt about its meaning It is possible on the wording of 
this clause to contend that when a child, one of whose parents is a Christian or Mohamadan, 
but the other parent is a Hmdu, is brought up as a member of a Hindu community to which 
Its Hindu parent belongs, then it will be considered as a Hindu only, governed by this Act. 
Supposing the Hindu parent, during the mmoritv of the child changes his religion, docs that 
change affect the religion of the child also^ Under the ordinary law of parent and child, 
the child follows the religion of the father if it is legitimate and that of the mother if it is 
illegitimate, urespectivc of the question whether it is brought up in this religion or that And 
under the same law, a changre of religion by the father m the case of legitimate child and of 
the mother m the case of illegitimate child, would cfTcct a corresponding change in the religion 
of the chilo also But this Explanation does away with both these incidents and lays down a 
different test "'Itogethcr for the purpose of this Act, namely, what is the religion of the commu- 
nity in which it IS brought up, the community to which one of its parents belongs or belonged^ 

(13) Sndharan y ComnauMner of Wealth-tax, (1970) 2 MLJ 334 1970 Mad 249 
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If one of Its parents is a Hindu and it is brought up m the Hindu community to which he or 
she belonged, then it will be considered only as a Hindu even though subsequently that 
parent may change his or her religion. 

The words “belongs or belonged’* must have been deliberately used for the purpose o( 
indicating that whatever b* the .v.iigton of the parent attlie time tne question arises, it is 
the Hindu religion of the community m which the child is brought up that should be consi- 
dered irrespective of whether the original Hindu parent continues to be Hindu or not. 
For instance, a child may be born to a Hindu mother Tcept I y a Christian father and the 
child may be brought up as a Hindu by the Hindu community to which the mother belongs. 
If subsequently the mother becomes a convert to Christianity but the child is still brought up 
as a Hmdu in the Hmdu community, the child will be considered to be Hindu though 
neither of its parents at the time the question arises is a Hindu. That is the reason why the 
word “belonged’’ iS used m addition to the word “belongs’’ The use of the past tense 
“belonged” is also explicable on the footing that the Hmdu parent has died when the question 
of succession with reference to that child come* up for adjudication So. the net result is that 
if the Hindu parent still continues to be a Hindu and the child is brought up as a Hindu U 
•will be considered as a Hindu even though the other parent may be a non-Hmdu So also if 
the child is brought up as a Hmdu even though his Hindu parent has died or has oeased to 
be a Hindu and the other parent is a non-Hmdu, the child will be considered as a Hindu for 
the purpose of this Act. 

A question may arise when there is a conflict between the claim of the Hindu commu- 
nity to retain the Hmdu faith for the child and the claim of the original Hindu parent who 
wants to change that faith of the chdd because he has become a renegade and an apostate 
from Hinduism and has become converted to some other faith. Should the normal paramount 
Tight of the parent to the custody of the child and the regulation of its religion be given the 
go-by m the interest of the Hindu community which undoubtedly this provision wants to 
safeguard? Tn other words, does the Legislature postulate that a Hmdu child should not have 
its religion changed merely because the parent desires such a change? The answer appears 
to be in the negative The real test is the welfare of imnoi 

9 lllegitimsttn childreii. — ^The pr.nciples discussed m the previous heading under 
^Legitimate Children’ apply also m *hc case of illegitimate children. They arc treated alike m 
the Explanations (a) and (Jb) of Section 2 (1) A child may be illegitimate cither because 
It IS born outside wedlock or because the marriage is invalid or because it is the product of 
relations between a Hindu and a non-Hmdu. If both the parents are Hindus, the case 
falls under Explanation (a). If one of them is a Hindu and the other a non-Hmdu, the case 
falls under Explanation In the case of an illegitimate child the presumption is that it 

IS governed by the religion and law of the mother, but Explanation (4) says that even if 
the mother of an illegitimate child is a non-Hmdu, the child may still be a Hindu bv reason of 
Its father being a Hindu and the child bemg brought up as a Hindu by the commu- 
iity to which the father belongs Again, the well-known principle that the religion and 
law of the illegitimate child follow the religion and law of the mother would still apply 
when the mother is a Hindu and the child will be considered as a Hindu. Explonntitm 
(A) has no application when neither of the parents is a Hindu even though the child may 
be brought up as a Hindu Let us take a ca<e of a foimdlmg being bi ought up as a Hindu 
by persons who come upon that child and subsequently rear it in their own faith as a 
Hmdu. If It turns out and is discovered ultimately that both the parents of the child were 
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non.Hiodus, the child cnnnot be convdered as a Hindu tor the purposes of this Act and 
BxplmMtim (h) wiU not apply to such a case. 

10. Goavota to lUadniam.— The Act applies also to penons who were not originally 
Hindus but who became converted to Hindu religion This religion embraces the Hindu, Buddhis* 
Jaina or Sikh religion The Act, applies also to persons who were originally HindiU but who, 
became converted to some other religion and subsequently reverted to their original faith, 
namely^ H<nduism The law does not prescribe any particular forms or ceremOmcs for con- 
version or reconversion to Hindu faith. The decision whether there has been such a conver- 
sion is to be arrived at on a consideration of the ceremonial which is adopted and recogn.8ed 
by the community mto which the conversion has been made. There is no doubt the need 
for giving up the non*Hmdu religion to which the convert previously belonged together with 
a declaration of belief in the Hindu religion, liut when that declaration is to be given or how 
It IS to be implemented and what are the words or methods which woiJd be sufficient or 
necessary for holding that the conversion has taken place would, as already said, depend on. 
the usages or customs of the community in question. If the consciousness of the Hmdu com- 
munity into the fold of which the convert is ushered is that the convert is a member of that com- 
munity and IS looked upon as a Hindu by that community, then he will be a convert withm 
the meaning of section 2(1) (c) attracting the application of this Act. The ceremonies and 
forms of conversion may vary from place to place and from community to community and may 
be moulded and coloured by the community being a Hindu, Buddhist, Jama or Sikh, but 
smee all these people come within the comprehensive definition of a Hindu for the purpose 
of this Act, such varieties in the forms and ceremonies of conversion are unessential and ought 
not to be allowed to render the conversion mvalid or mcomplete 

The question whether a convert to Hinduism should be classified as belonging to a 
particular caste however relevant it might have been under the law prior to this Act becomes 
immaterial for the purpose of this Act since the Act does not make any distmction or lay 
down different rules of >uccession between the case of a person belonging to one caste and 
the case of a person belonging to another caste of the Hindu community. 

11. Scfc«diil«d Tribes. — Sub-section (2) of section 2 provides that nothing m this 
Act shall apply to the members of any Scheduled Tnbe withm the meaning of clause (25) of 
Article 366 of the Constitution, unless the Central Government by notification in the 
Official Gazette otherwise directs. GUuse (25) of Article 366 of the Constitution defines 
Scheduled Tribes as follows 

“Scheduled Tribes means such tribes or tribal communitxs or parts of or groups of such 
tribes or tribal communities as arc deemei under Article 342 to be Scheduled Tribes for the 
purposes of this Constitution’ . 

Articl'* 342 of the Constitution provides as follows 

“(1) The President may with reference to any Stale or Union Territory after con- 
sultation wi'h the Governor thereof, by public notification specify the Tnbes or tribal 
communities or parts of or groups within tribes or tribal communities which shall for the 
purposes of this Constitution be deemed to be Scheduled IVibes in relation to that State or 
Union Territory as the case may be 

(2) Parliament may by law include m or exclude from the list of Scheduled THbts 
specified m a notification issued under clause (1) any tribe or tribal community or part W 
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or groups witliin any tribe or tribal community, but save as aforesaid a notification issued 
under the said clause shall not be varied by an v subsequent notification.** 

The Constitution makes a distinction between a Scheduled Tribe and a Scheduled 
Caste defined under clause (24) of Article 366 of the Constitution, 

“Scheduled caste means such castes, races, or tribes or parts of or groups within such 
castes or races or tribes, as are deemed under Article 341 to be scheduled castes for th* 
purposes of this Constitution ** 

Sub'Seetjon (2) of section 2 of the Hmdu Svcccssion Act applies only to the Scheduled 
Tribes and not to scheduled castes as defined above The President in exercise of the povrers 
conferred by Article 342 (1) had promulgated what u known as the Constitution Scheduled 
Tribes Order, 1950, under which the tribes or tribal communities or parts of or groups withm 
tribes or tribal communities specified in Parts 1 to 14 of the Schedule to the said Order, shal 
in relation to the States to which these respectively relate, be deemed to be Scheduled Tribe- 
so far as regards members thereof resident m the locality specified m relation to them 
respectively m those parts of the Schedule These tribes have peculiar customs and usages 
of their own which arc not in conformity with the principles and rule* of Hindu Law and 
necessarily the usages and customs of each tribe have to be considered before ^plying the 
Hindu Success on Act to them on the footing that they arc Hindus. But once the Act is made 
to apply to them by notification in the Oflidal Gazette by the Central Government, all their 
usages and customs to the contrary arc swept away by the provisions of this Act and the 
succession m their case will be governed by this enactment But till there is such a notification 
the Scheduled Tribes will be governed bv the curtoms and usages as hitherto Even when 
there is to be a notification i. rider this Act, it is for the Central Government to 
consider whether the entire Act should apply to them svithout any qualification or only 
some parts of the Act. The words “otherwise du-ects” m sub-section (2) of section 2 
of the Hindu Succession Act do not prevent a partial application of this Act bemg directed by 
the notification of the Central Government For instance the direction may bethattltt 
provisions of the Hindu Succession Act relating to the property of a deceased, male alone shall 
apply leaving the customs and usages govenung the property left by a deceased woman of 
the tribe to continue to operate as before. But generally without prejudice to this power oi 
the Central Government to notify ard direct a partial application of this Act, the Central 
Government when it decides to apply this Act would do well to apply it as a whole and not 
only some portions of it as otherwise that will introduce into the law of the tribes further 
uncertainty and confusion which the object of this legislation is clearly to avoid 

3. Dafinidoii and Interpretation.— (1) In this Act, unless the context otherwise 
requires,— 


(a) “agnate”— one person is said to be an “agnate” of another if the two are relate 
bv blood or adoption wholly through males, 

(4) “aliyasantana law*’ means the system of law apphcable to persons wbo, if this 
Act had not been passed, would have been governed by the Madras Aliyasantana Act, 1949 
(Madras Act IX of 1949) or by the customary aliysmtana law with respect to the matters for 
which provision b made in this Act: 
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(f) “cognate” — one person is said to be a “cognate” of another if the two are 
related b\ blood or adoption but not wholly through males, 

(d) the expri.ssion-. “custom” and “usage*’ signify any rule which, having been con- 
tinuously and uniformly observed for a long time, has obtained the force of law among Hindus 
in aii\ local area, tribe, community^ group or familv. 

Provided that the rule is certain and not unreasonable or opposed to public policy, and 

Provided further that in the case of a rule applicable only to a iaimly it has not been 
discontinued by the family, 

“lull blood”, “hall blood” and ‘utcriac** blood” 

(i) two persons are said to be related to each other by full blood when they are 
descended from a common ancestor by the same wife, and by half blood when they are 
descended from a common ancestor but by different wives, 

(ii) two persons are said to be lelated to each other by uterine blood when they are 
descended Irom a common ancestiess but by different husbands. 

Explanation , — In this clause ‘ancestor” includes the father and “ancestress" tfcc mother, 

(/) “heir” means any person, male or fem tle, who is entitled to succeed to the pro- 
perty of an intestate under this Act, 

(/) “intestate” — a person is deemed to die intestate m respect of property of which 
he or she has not made a testamentary disposition capable of taking effect 

(A) “mammakkattayam law” means the system of law applicable to per'ons 

(0 who, il this Act had not been passed ivould have been governed by the Madras 
Marumakkattayam Act, 1932 (Madras Act XXII of 1933), the Travancorc 
Nayar Act; the Travancorc Ezhava Act, the Travancorc Nanjmad 
Vellalla Act, the Travancorc Kshatnya Act; the Travancorc Krishnavaka 
Marumakkathayce Act, the Cochin Marumakkatayam Act , or the Cochm 
Nayar Act with respect to the matters for which provision is made m this Act 
(II of 1100, III of 1101, VI of 1108, VII of 1115, XXXIII of III3 XXIX 
of 11 13); or 

(ji) who belong to any community, the members of which are largely domiciled m 
the State of Travancorc Cochin or Madras ^as it existed immediately before the 
1st November, 1956], and who, if this Act had not been passed, would have 
been governed with respect to the matters for which provision is made m this 
Act bv any system of inheritance m which descent is traced through the female 
line , but docs not include the altyasaniana law; 

(i) “nambiidri law” means the system of law applicable to persons who, if this Act 
had not been passed, would have been governed by the Madras Nambudn Act, 1932; the 
Cochin Nambudn Act, or the Travancorc Malayala Brahmin Act with respect to the matters 
for which provision is made in this Act (Madras Acts XXI of 1933, XVH of 1118 and HI of 
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(j) *‘related** means related by legitimate kinship: 

Provided that illegitimate children shall be deemed to be related to their mothef and to 
one another, and their legitimate descendants shall Ic deemed to be related to them and to 
one another; and any word expressing relationship or denoting a relative shall cotwtrued 
accordingly* 

(2) In this Act, unless the context otherwise requires, words importing the masculine 
.gender shall not be taken to include females 

SactloD ^ — SyaopciB 

1 . Aesut*. 7 pou biooa. balf-blood and merla* Mood. 

1 . All y— nf« — Law. g. Heir. 

3 . Cogaata. 9 . latestate. 

4. Caatom and oaage. 10. Mammakliattayain Law. 

5. Caatena net tobc opp««ed tapnMicpolicy ]1 Naaaboti^i Law. 

'6. CcMatian of iaaatly aastona 12, IDegithnate cUldrea. 

1 Agnate.— ^n agnatic relation is one, whether male or female, whose relationship to 
another IS only through males Thus a son’s son ol a Hindu male is an agnate of hi? father’s 
'father So also the sons of brothers are agnates of each other. Similarly t he sons of paternal 
uncles will be agnatical'y related to each other. The point to be noted is there should not be 
a female link m the chain of relatives. Such agnatic relationship is to be postulated even with 
reference to relationships traced through adoption Thus in the case of a relationship between a 
Hindu and hu son’s son, the latter may have been adopted from another family but bv adop- 
tion IS grafted to the adoptive family as if he is born m it The expression ‘adoption* refers 
to adoption of persons in the regular Dattaka form and not to customary adoptions as in the 
case of the Knlarima or Illatom adoptions because m ’he lat’er kinds of adoptions the person 
adopted does not lose his filiation to hi$ natural familv and continues to belong to that family 
unlike in the case of a dattaka adoption Now adoptions and their validity are governed by the 
Hindu Adontions and Maintenance Act 

2. Aliyannatnna Law. — ^The expression Ahyasamana Law has been defined as the 
system of law applicable to persons, who if the Act had not been passed, would have been 
governed by the hydras Aliyasantana Act, 1949 One chief feature of altyaJoataM law, m coi.. 
mon with manmakkattnyam law, is th^t rights of succession depend upon relationship through 
females and the fact that a person is the issue of a male does not confer on the issue any right 
in the property of the father. But if the child is the offspring of a female, then that child 
gets rights of succession and other rights traceable through the female. The customary law of 
ahyoianUna has been modified and codified by the Madras Aliyasantana Act, 1949, which was 
made applicable to certain persons and parts m the Madras State But outside the said Act 
and the persons governed by it, there was the cu''tomary ahyasantana law in operation. So 
far as succession to properties of persons hitherto governed by the Aliyasantana Act or custo- 
mary aliyasantana law is concerned this Act supersedes, the same under section 17 of this 
enactment. As to the extent of the modification or alteration of the law governing the al^asank 
ms see commentaries under section 17. 

.Aliyasantana law as well as the Manunakkatiayam law is a development of the matri 
archal system that had survived m the West Coast on account of the customs and unges which 
imparted to the female members of the family an importance around which revolved the 
entire structure of the society in the West Coast. There is no doubt that every human society 
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in its infancy must have been matnarchal and the patriarchal society which gained ascendancy 
and practically effaced the matriarchal as civilization advanced in every country could however 
not assert itself m particular parts of the world owing to the stubomness of social customs and 
the general disinclination of the people for a change in thesystem which m those particular tracts 
or communities had not been found to be working unsatisfactorily. But statutory inroads mto 
the incidents of social customs had been made to bring the people governed thereby more and 
more m line with their compatriots living m other parts ofthe country. But such modifications 
had been piecemeal and partial, and so far as succession was concerned the rules whether under 
the customary law or under the <;tatute law were both cumbreus and complicated. It is this 
l^islation, r»c., the Hmdu Succession Act, that gives to what may be called a complex and 
out-of-date body of rules, a set of intelligible principles founded upon justice and reason- 

3 Cognate — ^The expression “cognate** has been defined in clause (c) of section 3(1) 
as “one who is related by blood or adoption but not wholly through males”. This is m con- 
trast with the definition agnalt already considered which indicates a .elationship wholly 
through males. Thus a daughter’s son or a sister’s son or father’s sister’s son is a cognate 
because the relationship is traced not wholly through males There is the female Imk in the 
relationship of each of these relatives. It does not matter how manv female links there are 
The point is, whenever there is a relationship traced through a female, then it is a cognate 
relationship There u, however, one defect in the definition of agnate and cognate. The posi- 
tion of a sister or the father’s sister or daughter will fall wiihm the definition of agnate, 
because there is no female Imk in the relationship, though the relation is a female. Still 
neither of these ladies, at any rate after marriage, is considered as an agnate by a Hmdu So 
also in the case of a wife or daughter.in-law, the relationship ts by matrimony and is not by 
blood or adoption, and neither the definition of agnate nOr the definition of cognate would 
apply to that case But she is considered an agnate having become part of the husband and 
partakmg notionally of his relationship to the person concerned. It should be remembered 
that neither the definition of agnate nor the definition of cognate excludes female ndations, 
and any agnatic relation or cognatic relation, however remote m ascent or descent or both, 
to a deceased is given the right to mhent to the deceased if he or she comes under sections 8 
and 12 of the Act- 

4 Costom and nsi^e — ^The expressions ‘custom’ and ‘usage’ are defined m clause 
(d) of subsection (1) of section 3 as s'gnifymg any rule which having been continuously and 
uniformly observed for a long time has obtainv.d the force of law among Hindus m any local 
area, community, group or family But the rule must be certain and not unreasonable or 
opposed to public policy In the case of a custom or usage applicable only to a family, it 
should not have been discontinued by the family Thu« the custom or usage may be local, 
tribal, communal, group or family custom or usage. In case of a local cutsom or usage, the rule 
is observable m a particular locality and has relation to that locality, and numerous are such 
rules obtaining in the Punjab. As regards tribal customs or usages, one finds a number of them 
obtaining among some of the hill-tribes in the Nilgiris and in the Central Provinces and Assam. 
CSommunal customs or usages, vary from community to community and the fact that" a custom 
obtains in a particular community m a locality does not mean that it also obtains m another 
community m that locahty. Similar reasomng will apply to group usages and family usages. 
As the first proviso to the definition slates, the rule whii^ is relied on as constituting the 

or usage must not be of a nebulous, uncertain or mdetermmate character but must be 
of postulation as a certainty. Besides, a custom which w unreasonaUe %vill not be recognised 
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by law. Whether a custom u reasonable or unteasonabk u not to be determined by the not. 
iOn$ obtaining amongst the people governed by the custom but on abstract pnnaples which 
have an appeal to enlightened commonsense. The idea underlying the Succession Act is to 
rationalise the concepts that ought to inhere in the rules governing mhentance, and this proviso 
IS only one of the safeguards in that scheme. 

5 . Cnstosn not to be opposed to public policy —The first proviso to the definition 
of custom and usage also states that the rule should not l>e opppsed to public policy. Section 23 
of the Contract Act contains a similar proviMon with reference to the consideration or object of 
an agreement being unlawful if it is forbidden by law or r. of such a nature that if permitted it 
would defeat the provisions of any law or is fraudulent or involves or implies injury to the person 
or property of another or the Court regards it as immoral or apposed to puUte pob/Cy W'e can safely 
presume that smy usage or custom which falls under any of the mvalidatmg conditions in sec- 
tion 23 of the Contract Act will easily be invalid eitl er as unreasonable or as opposed to 
public pohey Pubhc policy is one which tends to the welfare of the community or the 
State, and a usage 01 custom which has the contrary effect wdl not be vaUd Public "pohe/ is 
that principle of law," according to Lord Truro in Egerton v Brownlow,^* “which holds that no 
subject can lawfully do that which has a tendency to be injurious to the public or is against 
■the public good** But this is a very vague and elastic expression and there can be no clear- 
cut and fixed classification of what arc consistent with and what are opposed to public policy. 
Much depends upon what the particular Judge deahng with a custom new in the instance 
feels about it, whether it is so repugnant to commonsense and common reason and common 
good that one's mind rebels against it or is of such a nature that one can albw it to contmue as 
an innocuous and neutral usage which does not do harm to anybody. Judges who had to deal 
with the question of public policy have as often as not refused to stretch this vague and 
clastic term beyond the c..ses actually decided with reference to the matter: Ackardton w. 
Melhsh^‘ 


6. Genaatioa of family custom —The second proviso deals specifically 
of cessation of a family custom. A family being a small and a compact group, itL eauer to 
develop a usj^ and it is as easy to give it up Hence the proviso provides that in the case of 
a familv usage it will not be recognised simplv because it once prevailed in the family, if it is 
■shown that subsequently it has been discontinued by the family It is a matter for consideration 
whether the second proviso which contemplates a case of discontmuance of family usagg or 
custom, by necessary implication, rules out the cessation or discontinuance of a custom or 
usage attached to a locality, tribe, community or group. In other words, the second proviao gives 
room for reflection whether there cannot be a discontinuance of any custom or Usage other than 
the one attached to a family. The answer must be in the afiSnuative for the reason that the 
definition in the mam clause itself postulates the contmuance of the custom or usage and its 
obtainmg the force of law amongst Hindus governed by it. And the additional qualification 
that It must have been continuously and uniformly observed for a long time, further ensures the 
continuance of the custom at the tune the question arises and if it is shown to have fallen into 
desuetude it will not come within the definition of custom or usage here given. 


(14) (1853) 10 Eng. Report*. 359. 

(15) (1824) 130 Eng. Repotts 294. 
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7 Fall-blood, half-blood, and atcrinc-blood.— Two persons are said to be related 
to each other bv full-blood when they are descended from a common ancestor by the same 
Wife, and by half-blood when they are descended from a common ancestor by different wives. 
Thus two brothers born of the same father and mother are related by full-blood But if the- 
brothers arc bom of the same father but of his different wives, they are related by half-blood 
The same principle and reasoning will apply to their descendants Thus the sons of onr 
brother are relat/cd by full-blood to the sons of another brother when the brothers are bom 
of the same parents Similarly, the sons of one brother are related by half-blood to the sons 
of another brother when the brotheis are born of the same father but of different mothers 
Here the mothers are used in the sense of legal wives of the father A son born of a lawfully 
wedded wife cannot be said to be related to a son born to the concubine of the father, cither 
cby full-blood or half-blood. The full-blood and half-blood relations are conceivable only in the' 
ase of the parents having been lawfully married, and not otherwise 

T\vo persons arc said to be related to each other by utennc blood when they are descen- 
dants from a common ancestress but bv different husbands. Here also the parents must have 
legally married. A son born to a woman by her first husband is related by uterine blood to 
a son bom to that woman by a second husband whom she had married either after the death 
of the first husband or a divorce of that husband A son begotten on a woman by her husband, 
cannot be said to be related by uterine blood to a son born to her outside wedlock before 
her marriage A woman may by pursuing a course of promiscuous conduct, get a child and 
subsequently she may return to the path of virtue and morality and settle down in marriage 
and get a child by her husband. These two children cannot be said to be related by uterine 
blood So also a woman may get a son having been begotten on her husband m lawful wed- 
lock but subsequently after the death of her husband she may lead a questionable life and get 
a child Again these children cannot be considered to be related by uterine blood because the 
definition m clause (e) (ii) of sub-section (I) of section 3 says that the descendants must have 
come from a common ancestress but by diJfertiU husbands. Unless therefore the children are bom. 
of the husbands of the same woman the question of utenne blood does not arise Whether it 
be a relation by full-blood or half-blood or by uterine blood, the relationship must be by 
legitimate kinship and this is made clear by the definition of 'related’ m clause (j) of the sub- 
section 

8 KWp.— T he expression *heir’ is described as any person male or female who is 
entitled to succeed to the property of an intestate under this Act A person can be an heir of 
another, whether the latter leaves any property or not and that is the reason why the definition 
talks of a heir being entitled to succeed to the property of an mtestate. In other words, it is 
enough if he has the nght to succeed to the property, if any, and the fact that there is no property 
docs not take away a person’s nght to be called an heir of another. The definition of an heir 
somewhat clumsy though for all practical purposes it is quite workable. The question of a 
person being the heir of another arises only when the latter has died mtestate. But the intestacy 
need not be m respect of the deceased's entire property A man may die intestilte with, 
reference to some of the properties and die testate with refererce to other properties- 
regarding which he has left a valid will. Even when a man leaves a will in respect of all 
his properties, he will be considered to have d cd intestate if the will is for any reason invalid. 

If the will 1 $ mvahdonly partially, then he will be regarded as having died testate with 
reference to properties over w'hich the valid portion of the will operates and intestate in respect 
of properties regarding which the wUl does not operate on account of its partial invalidity. 
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9. person u said to die mtestate m respect of properties of which he or 
she has not made a testamentary disposition capable of taking effect. The fact that a person 
has left a will does not mean that he has not died intestate. It depends upon whether the 
smU u a valid will or a void one or how far it is valid or to what extent it is void A will 
may be valid partially and invalid m part It may operate m respect of some of the proper- 
ties and be inoperative m respect of other properties comprised in the will It mav be effec. 
tive with reference to some of the devises and ineffective with reference toothers. What is 
necessary to remember is this: that apart from being considered mtestate when he has left no 
will at all a person can be considered as intestate even when he has left a wJIif the will is for 
any reason or to any extent mvalid and inoperative 

10. **-^****y *— * Law* — Marumakkattayam means succession by the sister’s 
children. Under the Marumakkattayam Law obtaining in Malabar the properties go to the 
children of sister. If a man has property and dies, under this law it does not descend to his 
children but it goes to the children of his sistcr Hts own children succeed to the property 
of their mother’s brother. Under the Malabar Law there are large families known as taiwards. 
The members of a tarwad are the descendants of an ancestress tracing the descent through 
female Imks This is the <dd law. But there had teen changes in this custemary law by 
statutes and clause (A) therefore defines Marumakkattayam law as meaning the system of law 
applicable to persons who had been governed by the Madras Marumakkattayam Act, 1932, 
the Travancore Naif Act, the Travancore Ezhava Act, the Travancore Nanjinad Vellala Act, 
The Travancore Kshatna Act, The TVavancore Krohnavaka Marumakkattayi Act, the Cochm 
Marumakkattayam Act, the Cochm Nayar Act with respect to the matters for which provision 
IS made in this Act, or who belong to any community the members of wh.ch arc largely domi- 
ciled in the State of Travanrore-Cochm or Madras and who if this Act had not been passed 
would have been governed with respect to the matter for which provision is made m this Act 
by any system of inheritance m which discent is traced through the female line but does not 
include the Ahyasantana Law, 1 here are some differences in the incidents and the rule*, 
between the Marumakkattayam Law and the Ahyasantana Law as they obtain under the- 
customs and usages of the people governed by them {See the Chapter on Malabar Tarwad). 

11. Naobnodri Lnw. — ^Namboodn Law means the system of law applicable to persoiu 
who if this Act had not been passed would have been governed by the Madras Namboodrt 
Act, 1932, The Cochin Namboodn Act or the Travancore Malayala Brahmin Act with 
respect to the matters for which provision is made in thi* Act For the detailed >cbenies and 
provisions of these Acts see the Acts 

12. yilegitimafir dUldraa —There are three categories of children now m vogbe, namely, 
legitimate children, adopted chUdren and illegitimate children. Legitimate children are those 
born of lawful wedlock. Adopted children are those affiliated into the family by methods 
recognised by Law as giving them the rigthts of persons born m the adoptive family. The iU^iti. 
mate chddren are those bom outside lawful wedlock. The last- category of children may trace their 
relationship both to their father and to thcir mother Legitimacy is w express precondition 
of relationship which alone can constitute the foundat on ol the right under the Act to 
succeed. The proviso to section 3 (I) makes the position clear. Illegitimate children cannot 
be mcluded within the meaning of the words “sen” “daughter” and daughter ol predeceased 
son in class I of the Schedule**. They cannot invoke the general rules in section 8 to succeed. 

(le) Dadmt v. XvAsmA 1978 Mah. L.J 739 1979 Bom. 176 
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to tlir estate of lus or her putative fatlitr *’• But un'dtr the Act any relationship Ijciwccn 
the putativr father and the children is ruled out and the only relationship that the illegitimate 
children can claim is the relationship to their mother and through their mother to one anoth* r 
and their legitimate descendants Thus if a woman has two illepitimate ‘ons each of ilese 
son<! can claim to be related to the mother and to each other. So also the legitimate son of one 
of the illegitimate sons can claim to be related to the legitimate sons of the other illegitimate 
son But an illegitimate son of one illegitimate sen cannot claim to be related to the son of 
another illegitimate son whether that son’s son js legitimate or illegitimate, in other words, 
the relationship of illegitimate sons is confined to the mother and her illegitixrate issue arda 
legitimate issue of her illegitimate issue. There is no relationship between the illegitimate issue of 
one illegitimate son to the legitimate or illegitimate issue of another illegitimate son, nor is there 
a legal relationship between an illegitimate son of a woman and a legitimate son of that woman, 
nor a relationhsip between the sons of the illegitimate son and the sons of the legitimate son. 

4, Overriding effect of Act — (1) Save as otherwise expressly provided in this 

Act.— 

(a) any text, rule or interpret? 'ion of Hindu Law or any custom or usage as part 
of that law in force immediatelv before the commencement of this Act shall cease to have 
effect With respect to anv matter for which provision is made in this Act, 

(i) Any other law in force immediately before the commencement of this Act shall 
cease to apply to Hindus in so far as it is inconsistent with any of the provisions contained in 
this Act 

(2) For the removal of doubts it is hereby declared that nothing contained n this Act 
ihall be deemed to affect the prov,siOns of anv law' for the time being in force providing for 
the prevention of fragmentation of agricultural holdings or for the fixation of ceding or lor the 
devolution of tenancy rights in respect of such holdings 

Section 4 — Synopaia 

1 Overriding effect of the Act. 2 Prevention of frngmenantion of bolding. 

1 Overriding effect of the Act — This section lays down the overriding effect of 
I he Act on the law as it obtained previously and says “(1) Save as otherwise expressly provided 
m this Act (a) anv text, rule, or interpre, ation of Hindu Law, or any custom, or usage as 
part of that law in force immediately before the commencement of this Act shall cease to have 
effect with respect to any matter for which provision is made m this Act, (6) Any other law m 
force immediately before the commencement of this Act shall cease to apply to Hindus in 
so far it IS inconsistent with any of the provis.ons contained in this Act (2) Fcr the removal 
of doubts It IS hereby declared that nothing contained in this Act shall be deemed to affect 
the provisions of any law for the time being in force providing for the prevention ot frag- 
mentation of agricultural holdings or for the fixation of ceilings or for the devolution of 
tenancy rights in respect of such holdings.*’ 

It IS clear that the effect of the Act is that if there is any provision m this Act in res- 
pect of any matter governed by Hindu Law previoudy, then this provision prevails and the 
previous Hindu Law to the extent 11 rcUted to that matter stands nuUiffed. Also any other 

(17) Dadoo y. Roghunatk. 197i! Mab LJ. 739 1979 Bern 176. 
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law which applied to the Hindns before the commencement of thii Act ceasea to operate if it 
is inconsistent with any of the provisions contained in this Act.** Claute (a) of subH«*ion 
(1) relates to what one may call the ‘personal law* of the Hindus derived from the orqpnal 
Sanskirt texts, commentaries and their interpretations and the customs or usages which are 
incorporated into that personal law as inodents governing the persons subject to that lew. 
Clause (A) provides for nuUifymg the effect of previous statute law governing Hindus made 
from time to time with a view to rationalise the personal law of the Hindus in respect of 
matters on which that law was not in conformity with modem notions and sentiments The 
net result is, whether it be the personal law as gatherable from the texts and customs of the 
Hindus or the statute law as applicable to the Hindus hitherto, both get nullified as a result 
of this .enactment, subject to the condition that there is a specific provumn with reference 
thereto m this Act governmgthe particular matter. Whether the old personal law is consistent 
or mconsistcnt, it goes, if there is a provision with reference to a particular matter m this Act. 
If the old law under the statute governing the Hindus is inconsistent with any of the provi* 
sions in this Act, It goes but otherwise it remains, thus there may be a provision under a 
statute which does not conflict wnth the provisions in this Act No doubt if both the provi* 
sions have the same effect the old provision is no» repealed by this, but it u this provision, 
being later statutoty enactment, that would apply Besides, all other statutory proviaiom 
which though not dealing w>th a particular matter provided for in this Act but are incon* 
sistent with the provision m this Act will stand nullified. In other words, only those incidents 
of personal law and those incidents of previous statute law which applied to the Hindus and 
which do not conflict with the provisions herein continue All other provisions have no longer 
any operation so as to govern the Hindus^if they are inconsistent with the provisions of this 
enactment 

The Act has not interfered with the Hindu Law relating to Mitakshara Coparcenary 
except m so far as it is modified by section 30 and the proviso to section 6 of the Act.** As no 
rules of partition are provided in the Act the geneial Hindu Law has to be resorted to to find 
Out what wrould have been the share of the deceased if a partition had taken place unmedia* 
tcly before his death.** The right of a coparcener in Tamil Nadu to alienate for value his 
undivided interest is not affected m any way by the passing of this Act ** 

The theory of pious obligation cannot be deemed to have been abrogated by this Act. 
Modt J/tiubat v Matu Bat** 

The right of the reversionary heir to appeal to the Court for the conservation and just 
administration of the property held by a limited owner so that the corpus of the estate may 
unimpaired to those entitled to the reversion being a remedy of a very substantial character 
cannot be taken away except by specific legislation and the Hindu Succession Act has. not 
taken away that right *• The Hindu Law regardmg the rights of the reversioners to recover 
possession of the property improperly alienated by the widow having only a limited interest 

(18) Pntam Singh v, Contmkr o/Buolt Da*J. 19 ’® ’8 Punj I. R. S42 (F.B ). 

(19) Otaadraiatta V Sanmt Kumnr, 1973 M.P. 1^9 

(20) Jai Pmktsh v A«m Kali, 1974 Cur. LJ 292. 

ri) Afottoxinv Ai/fl/i, (1975) 1 M.L.J, 245 

(22) 1962 Gu) 68; see ahe v. Swal Kumm, tupta, 

v23 /WAp. JTmM v. Shm ShnnUr, 1973 S.C. 2405; (1974) 1 S C J 539, 

■ I.--53 
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therein is not abregntcu uy tlie provisions ol this Act where the widow had alienated the 
property for no necessity or bene£t of the estate prior to the Act by way of sale, and she could 
not, therefore, be said to be in possession of the property at the time when the Act came into 
force. Mst jamkt v. Ktshtm ■* It was held by the Supreme Court that tl^ suit of a reversioiier 
for a declaration that an adoption by a widow to the last male holder was invalid could not 
after coming into force of the Hindu Succession Act, 1956; for, if the adoption is 
invalid, the adopter’s possession was permissive and the widow was in constructive possession of 
the properties and had acquired an absolute right under the Act Kotkvuiwnst v. pwrsaaa.** 

Section 4 cannot be sa>d to have abrogated the rules of Hindu law which 
are not touched by this enactment. The conception of reversioner, therefore still 
remains m respect of the properties in which the widow does not become a full owner under 
section 14, as, for instances, when the widow had parted with a property by way of sale prior 
to the Act, in which case, if the sale had not been for necessity or benefit, the reversioner would 
be entitled to recover possession of the property as under the Hindu Law. fiasgodAar Ohorca v. 
StroiWti ** Unchastity of a widow as a duqualification to her succeeding to her husband’s 
estate must be held to be abrogated by thi* Act ** Similarly the custom ol i/faism adoption 
and rights of heirship incidental to ii must be deemed to be overridden by Section 4 of this 
Act.” 


2. Preveadonof l^agmmitadoaofboldinga . — In view of an increased number of 
co-heirs introduced under this Act, there u an apprehension that it will lead to fragmentation 
of agricultural holdings resulting m undermining the economy of the country. Uneconomic 
holdings of agricultural lands have been the subject of several attempts at legislation m recent 
years and the object of the secord sub-section of this section is to prevent such uneconomic 
holdings resulting by the rpplication of the provuions of this enactment. If there is a statute 
in any of the States preventing fragmentation of agricultural holdings or for the fixation of 
ceQing for such holdings or for the devolution of tenancy rights in respect of such holdings, 
then that Act is not affected by this enactment ** This saving applies not only in respect of 
Acts already on the statute book but also to enactments that may be passed herrafier with a 
View to prevent spbttmg of agricultural lands into uneconomic holdings lor the meaning of 
the words the "provisions of any law for the time bemg in force”. See SMtha Bat v. 
KothulMl.'* 


(24) 1959 MJ.l. 

(25) 1959 S.CJ. 437 (1959) I M.L.J (S.C.) 158 (1959) 1 An. WJl. (S.C.) l3«s (1M9) (S«pp.) g.ail. 
968 

(26) I.LR (1962) Cut. 596: 1962 Onssa 190 

(27) JCagefidronath v Ktruiadhar, 1978 Cal 491 82 Cal. W.N. 979; v. Gmtua tytr, (1972) 2 

M.L.J. 72 1972 Mad 357. 

(28) v Gowiw»<a/ Auttra AadtsA, (1978) 2 A.F.LJ. 60. 

(29) See Ptema Dtn v. Jt Dhtcttr CoiuebdotiM, 1970 AIL 288; Vma Shankar v. Dtnelnr ttf CmunUdoHm, 
1973 All 407. Maher v. Afjl. DukalUn, 1974 M.P 141; Palak DahH v. Df. Dfrnttnr rfConmUdattm, 1975 AM. 410 

(30) A.I.R. 1999 Bom. 78/ I.L R (1958) Bom. 604. 



CHAPtER it 

INTESTATE SUGCBSSION 

General 

5 . Act a«t to apply to oortala pvoperdoa This Act shall not apply to-> 

(i) any property succession to which u regulated by the Indian Succession Act, 
1925, by reason of the provisions contained in Section 21 of the Special 
Marriage Act, 1954 (XLIII of 1954.) 

( 11 ) any estate sshich descend s to a single heir by the terms of any covenant 
or agreement enter^mto by the Ruler of any Indian State with the 
GoVi^ment of India or by the terms of any enactment passed before the 
commencement of this Act, 

(ill) the Valhamma Thampuran Kovilagam Lstate .ind the Palace Fund 
administered by the Palace Administration Board by reason of the powers 
conferred by Prorlamation (IX of 1124^, dated 29th June, 1949, promulgated 
by the Maharaja of Cochin 


SectlM 5— lynopiia. 

1. AM not to So cortolo proporilM 3 Aot appUcablo to agvlaoltasol landa afaw. 

2. Prlniot*ali4iS«. 

1 Act Slot to apply to certain propertioa.— This section provides “this Act shall not 
apply to (1) any property succession to which is regulated by the Indian Succession Act, 1925, 
by reason of the provisions contained in section 2l of the Special Marriage Act, 1954, (2) 
any estate which descends to a single heir by the term? of any covenant 01 agreement entered 
into by the Ruler of any Indian State with the Government of India or by the terms of 
any enactment passed before the commencement of this Act; (3) the Valliamma Thampuran 
Kovilagam Estate and the Palace Fund administered bv the Palace Administration Board 
by reason of the powers conferred by Proclamation (IX of 1124), dated 29th June, 19t^ 
promulgated by the ‘‘Maharaja of Cochin". It is dear tjpit this Act has no application to 
the property succession to which is regulated by the Indian Succession Act by reason 
of Section 21 of the Special Marriage Act Section 21 of the Special Marriage Act provides 
that succession to the property of any person whose marriage is solemnised under the Special 
Marriage Act and to the property of the issue of such marriage shall be regulated by the 
provisions of the Indian Succession Act except that where both the parties to such marriage, 
professed to be Hindus, Buddhists, Sikhs or Jama by religion the Hindu Succession Act alone 
will govern according to Section 21>A inserted mto thr S, ecial Marriage Act by the Mamagr 
Laws (Amendment) Act, 1976. What section 5 of the Hindu succession Act efiectivcly means is 
as that regards lessionucc even though the son is legitimate and can be deemed to be a Hindu 
his rights to succeed to his Hindu father on mtestacy have to be governed by the provisions 
of the Special Marriage Act,* ' 


(1) SfUurm V. Cmmiatmr A/Wtellk^kM, UfTO) 2 MJLJ. 334- 1970 Mtd. 249. 
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2 Primogeiiitvre — ^Thc second dauseto this tection provides for the Act not 
applying to or aff< ctmg ihc rule of primogeniture obtaining m certain families by the terms of 
any covenant or agiecmcnt entered into by a Ruler of an Indian State with the Government of 
India or by the terms of any enactment passeii before the commenrement of thu Act It if 
obvious that the rule of primogen ture olitaming only under the usage or Custom of a family 
IS no longer enfoiceable so as to affect the operation of this Act, and the only rule of de<cent 
to a single heir recognised under the enactment it the rule which obtams in the families of 
Rulers of S'ates and not in other families That rule, besides, must be a rule which must 
have been sanctioned in or by agreement between the ruler and the Government or by an 
enactment of the Legislature passed for the purpose. 

3. Act applicable to agricultural laada alao — ^The Act applies to agricultural lands 
also. The omission by Parlian^ent of the words “save as regards agricuPural lands” from item 
3 of the Concurrent List m Schedule 7 of the Constitution in order to have a umform personal 
law for Hindus throughout India shows that thu Act is intended to apply to agricultural lands 
as well, Laxnti Dtbt v Sutmdra * 

6 Devolntioa of isstereat isi coparoaoary property — ^When a male Hindu dies 
after the commencement of this Act, having at the time of hu death an interest m a Mitakshara 
coparcenary property, hu interest in the property shall devolve by stuvivorship upon the 
surviving members of the coparcenary and not m accordance with thu Act 

Provided that, if the deceased had left him surviving a female relative specified m class 
I of the Schedule or a male relative specified m that class who claims through such female 
relauve, the interest of the deceased m the Mitakshara coparcenary property shall devolve by 
testamentary or mtestate succession, as the case may be, under thu Act not by survivor- 
ship. ~ - 

Bxpl<»Atton 1 —For the purposes of thu section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been allotted to 
him if a partition of the property had taken place immediately before hu death, irrespective 
of whether he was entitled to claim partition or not. 

Bxplanalton2 — Nothing contained in the provuo to this section shall be construed as 
enabling a person who has separated himsell from the coparcenary before the death of the 
deceased or any of his heirs to claim on mtcstacy a share in the interest refciicd to the rein. 

Scetioa 6 — Syaopals 

1 Seop* 

2 Whea • oMle Blada dies. 

3 . Mitakalwra aeparccaavy 

4 Cnpu’ccaarr property 

5 CeporcfBwy ard Hlndn M 
Prop rty Act. 

6 D,.velutioii by oarvivoraUp 


7 Provl«o • Eacopsloa so mlv of ourvfvorablp 
is tho Mltskohtira eopoMeMry 

9 Gifts oad otbor aUenoilons by « coparcoaer 
B*s Rights to 10. ^Uoo'tta by fatbor 

11 AUoaatloB by managar. 

12. Allcaailoa by eopareeaar 


(2) AIR 1957 Onaa 1. 
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is* Liability f»r eopaacaBar’a rfabta. 

14 Aaomallaa la aacccaaton nndcr ihto aaarfta. 

1 5 Effect ea tha eoparaenair of «Im death af a 
eapaaecaar laaolac fomala hele^ la claao ( 1 ) 


of <ha Schadale. 

14. Expl'aotloa ( 1 ) of tho oaetloa< 
17 Eaplaoaaao (2) of the ooctfoa. 


1. Scope. — Th’t section ts one of the important sections of this enactment and raitei 
questions of no iittjc .diiBculty in its consideration for the ascertainment of Us scope and the 
intention underiying it. The section is headed “devolution of interest m coparcenari* property** 
and consists of fo ur paragraphs . The first paragraph deals vvitS the main enunciation of the ( 
previous law regarding devolution by survivorship in Hindu coparcenary The second 
paragraph in the shape of a proviso provides for the exceptions to survivorship by devolu- '' 
tion The third paragraph by way of BxPlanattoi 1 provides that the interest of the coparcener 
for the purpose of devolution shall be considered to be the share which would be allotted *** 
him if there was a partition immediately before his death. The last paragraph by way o* 
Explanation 2 prevents the divided members from clatm>ngthe interest of g deceased coparcener 
on intestacy. 

Section 6 postulates the existence of a coparcenary There cannot be a coparcenary 
consisting of a single individual even if the property in his possestion » coparcenary property. 
The coparcenary contemplated bv the section IS a coparcenary consisting of more than one 
individual whereon the death of one coparcener the property can devolve on the others by 
survivorship* ^Tbe section is concerned with the devolution of a dece ased coparcener’s i nt wst 
alone. It has nothing to do with the disruption of the joint fam>lv status t^he ooparcenaryj 
will continue despite the death of a coparcener till a partition is effected ♦ The Act does not | 
m\left any di. inction between cnparretiary pr<>p ertv and lomt family property for purposes of 


The expression “surviving members of the coparcenary** m para 1 of section 6 means 
surviving coparcener?. A widow taking her husband’s share under section 3 (2) of Act XVHl 
of 1937 is not a Coparcener and has no right of survivorship under that lection • 

2 When • male Hiisdadles — ^This section deals with devolution of coparcenary 
interest in the case of a male Hindu dying after the Act undivided m a Mitakshara coparcenary 
H It docs not deal with the devolution by mheritance of the separate propeny of a Hmdu 
J male which is governed by Section 8 followed by Sections 9, 10, 11, 12 and 13. Nor does it 
ft deal With devolution by inheritance of the property of a female Hindu which is governed by 
^ectioas 15 and 16. .^.<Iucstion may arise as to what is to happen to the interest which a 
widow has taken in j'omt family property under the Hindu Women’s Rights to Property 
Act of 1937 This section CjmjTO t obv iously apply because its application is restricted to the 
dcaTfr^fiei the Act of a male HmdiT having An iiiieiest in a Mitakshara coparcenary property 
'^^ ould Section 15 which deals with general rules of succession m the case of female Hmdus 
^ api^^ Tbat seetron . u restri cted to devolu tion of the 'property of a female Hindu,’ the 
expression ‘property of a female Hindu’ apparently meaning the abs olute propeidy of a female 
Hindu. Since the interest which a woman has taken under the^ Hindu Women’s Right* to 
Property Act is not an absolute interest but only the interest kimsra as^he Woman’s Estate in 

(3j 4fpata»>Uu v.JVarvonomnui.(l972) 1 An. W.R 306 1972 A F 258 

GoPutda Rtdiy V. Ohilamma, (197l) 2 An. W.R, 43. 1971 A P. 363 (F.®.), 

(5) DtPerq) V. Jvalaluhmi, (1971) 1 M.LJ 429- 83 L.W. 736, 

^pf^nxmiprasa4 v. Madnn AfoAns, J978 M P L J 485. 
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Hindu Lnw, can It be governed by the rule* Uid down in Seetion lb or in the nest 
Motion? The aniurerMeim to bethat byreaionVtbe repeal of the Hindu Women*! 
^ R^tf to Property Act of 1937 under Seetion 31 of the Hindu Sucoenion Act, 1956, the 
intereat which ihe hat taken under that A^onuat-be^govemed only by thb Act, The feetion 
« that «vould govern such intereat would bd^ feetton 14 , atiracting with it the rules of devolution 
" laid down a Sections lb and 16. The property which a widow haa taken under the Hindu 
Women’s Rights to Property Act of 1937_is certainly '’property poaaeaaed by a female Hindu** 
within the meaning of the lit clause ofeection 14 and having l^en acquir^ by her before 
the commencement of this Act, shall be held by her as full ovmer and not an a limited owner. 
A The absolutenesi of the interest taken by her for the purpose of attracting Sectiona 15 and 16 a 
^ obvwus and undeniable.* 

3. Mitakaharn eopareemry.—There is a dutinction between a joint- family un^ 
the hfitaksbara school and a coparcenary under that system. A ioW Hi ndu family eonasata 
of male members descend ed lineally from a common male ancestor, together with their 
f mothers, wives or widows and unmarried daughters bound together by the fur.damenta 
I principle of sapindaship or family relationship which is the essence and distinguishing feature 
of the institution This body is purely a crMtwe of Jaw_and cannot be created by act of 
parties (•Sisdsnaaosi v. JVoroitaiAa/a,*: Aifakamv. iffrabm,*) save in so far as by adoption or 
marriage a stranger may be aflSIiated as a member thereof An undivided family which is 
the normal condition of Hindu society is ordinarily joint not o nly in estate but m food and 
.wors hip, and., therefore, not only the concerns of the joint family, but whatever relates to 
/their oommensahcy and their religsoiu duties and observances are regulated by the members 
or by the manager to whom they have omrenly or by implication delegated the task of 
regulation (Raihwuda v Bryp Kuhor***)^,yTbe joint family status being the result of birth, pas> 
session of joint property is onl y an adjunct o f the joint family and is not neoctsary for hi 
constitution {Haridas v Dtgaktba*^*, IMat v. Monhat'*’, Janakwam v. Nor is tt 

I that all the members possess equal rights or status even though the propeny of the family is 
I called joint family property For i nstance, th e female members __of . the family like the 
dp ugh era h ave pg share m the- property, not have the male dcaccndants remoter than the 
(great-grandson. Besides, the daughter cannot remab a member oi her father’s family 
^ 'after her marriage, Kartkk Chmitr v Sarvds and the sisters, though they were once 

entitled to a share in the property, have now lost that right and are now entitled only to mai w- 
tenance until their marriage and their marriage rapenscs {Snkbtgya v. Anaata Raaisjgw**. Sec also 
Krtskna Pratap v. Pftmhada.'*) The texts prescnbmg the giving of a fourth share to the sister are 
only direcloiy. A joint family cannot be said to come to an end merely because the last 

(7; See alM v. Dim Kmr, (1974) 2 S.QJ. 243; 1974 SX2,f65. 

(8) 25M. 149; 11 M.LJ S5S. 

9) 9 M.I.A. 19S. 

(10) 1 M. 69: 3 I.A. 134 (F.a). 

Jtj 30 B. 443 at 447i 1026 B 408. 28 Bon. L.IU 637. 

(12) 10 Boea. LJt. ITS. 

(IS) 49 M. 98.* 1026 If. 27Si 22 LW. 001: 50 »a-*-J 419. 

(14) 18 a 642. 

(19) 39 M. 84: 1929 KL 386: 10 L-W- 92$; 9? WX.f. 616 (FJ.V 
^(16) 1940 All 365. 
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surviving nude member thereof dies, leaving mdy seme wido«rs. The reason is that it is 
possible even then for any of the widovrs to make an adoption and reflotii a joint family con- 
sisting ol male members as before, and it is held that so long a* this possibility is there, it 
cannot be said that there is no joint family. (JftMt v. fkmitar.}" 

C oparcen ary is a narrower body than a j ohit family and cooiists ol only t hose persons ^ 
who haveiaj^ by birth an interest in the proj^ty of the holder for the time being and 
who can enloroe a parti tion whenever they like . It /^mmcnces with a common ancestor and 
includes a hold^of joint pr operty ai^ only those males ip his male lire are not removed 
from him by more .J^n three degre^^ Thus wbde_a son, grandson, or a great g randson is a 
coparcener, the grmN^eat^grandion cannot be a eopareener with him, because he Is ranoved^ 
by more thsm three degrees from the holder. The reason why copareenership is so limitod 
is to be found in the peculiar teneta- Of the Hindu religion that only descendants upto three 
degrees can o ger spir itual mintttnition to an ancestor. B mides only males c *" ^e ro parceners. 
and all females are excluded from the coparcenary. ASra SufgA v. Mt Pwma BHi 

V. JtadAa JTsfim**, because the teat of eopareenership is the right to enforce a partition and 
no female has that right though females like wives and mothers may be allotted shares wl^ 
a petition takes p lace. Though a common ancettor^ls necessary for the origination of a 
coparcenary, it may yet continue without him, consisting of collaterals and their descendants 
some of them being removed more than thnee degrees from the deceased common ancestor 
(Titiumaia v. Ramnulars,** GUwardlurtt v. JMdkaf.** Mart Vukwmmih v. Gamuk )*■ 

4. Gopareenary pr o perty.— Coparcenary property means and includes (1) ancestral 
property, (2) acquisitions made by the coparceners with the help of ancestral property, 

(3) joint acquisitions of the coparceners even without such help provided there was no proof 
intentTon on their part that the property should not be treated as jomt family property and 

(4) separate jgroperty of the coparceners th rown into the commo n stock. A discussion of 
what constitutes copvcenary property tmdcr any of these headings Tglound m sections 244 
to 261 of the book. 

5. Coparcenary and Hindn Woman** Kkfgktm to Prop e rty Act.— After her 

husband’s death the Hindu widow under the Act XVIII of 1937 has g ot the right to demand 
a partition but she cannot predicate the exact share which she might reeeive until partition 
is made; her dominion extends to the entire property conjointly with the other member* of the 
coparcenary, her pouesf!^ andT enjoyment h common, the property cannot be alienated 
without the concurrence of all the memben of the family , exce pt for legal necessity and like 
other coparceners she hm a_Jluctuating interest m the property which may be increased or 
decreased by deaths or additions in the family. It is manifest that she cannot have any right., 
by birth because she enters the coparcenary long after she is born and after she is married 
to her husband tmd acquires his interest on hhdeath. Thui^hort of that, she poiseiMs all 

(17) 70 LA. 232: IXJt. (1944) B. llOi M L.W. 749: (194S) 2 MUJ. S99. 46 Bom. L.II. 1; 40 aW.N. 
94- 1943 F.a 196. 

(10) 9 Ub. 9241 I92B L. 122. 

(19) 91 a 476. 

(20) 6 iAH.am. tt. 

(21) 4S.a9. 

(22) 10 Bpm. ILOd* 444. 
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*^he necestary iim/km oi a ooparcenAry interest. Ttie fact that before the Hindu Suocesaion 
Act of 19i6, she had the characterutic of a widow’s estate as her interest m the property 
does not detract from this position. It must fcdlpw as a logical corollary that though a H'^du 
widow cannot be a copTreener, she has coparcenary mterMt and she Js aho a member of the 
coparcenary by virtue of the rights conferred on her under Act XVIII of 1937 •• In 

Parappa v^fTagamma**, it was held that the 1937 Act had conferred a new right on the 
widow of a deceased coparcener in modification of the pre-cxisting law That Act did not 
■1 bring about a severance of interest of the deceased coparcener Certainly the wdow was not 
j raised to the 'tatus of a coparcener though she continued to be a member of the joint Hindu 
family as she was before the Act The joint family would continue as before subject only to 
her statutory right The Hindu conception that a widow is th e wirvivirg half of the deceased 
husband was invoked and a fiction was introduced, namely, that she continued the legal 
P^rtona of the husband till partition. From the stand-point of the otlermale meirbers of the 
j*oint family, thcir right by survivorship to the husband’s interest was suspended The legal 
cflhct of the fiction was that the right of the other members of the joint family would be 
worked out on the basis that the husband died on the date when the widow passed away 
She \vouId have during her lifetime all the powers which her husband had, save that hcr 
interest wis limited to a widow's mteiest She could alienate her widow’s interest m hcr 
husband's share; she could even convev an absolute interest m the same for legal necessity or 
other bmdmg purposes She could ask for partition, and »eparate possession of her husband’s 
share In case she asked for partition, her husband’s interest should be worked out having 
regard to the circumstances obtainmg m the familv on the date of partition 

It is clear therefore that the position of the widow under the Hindu Women’s Rights 
to Property Act, which was that of a li mited owner is in some ^e^pects that of a coparcener 
Her interest fluctuated with births and deaths She couJd demand a partition of ber 
husband’s share She could make that sh?-e liable for the debts incurred bv the husband and 
as she continued notionally ihr petsma of her husband, his creditors could proceed against his 
interest in the hands of the widow, a right which the creditor could not claim prior to the 
Act unless he had attached that interest m execution of a decree obtained before the husband’s 
death Now under the Hindu Succession Act by reason of section 14 which enlarges the 
woman’s estate into an absolute one, when that estate is acquired by mheritance, she becomes 
a fresh stock of descent as full owner and the succession will be governed so far as that 
intnest is concerned by sections I’’ and 16**. 

6 Devolatlofl by aurvivorsbip.— The doctrine of survivorship which obfa-ns ma 
Mitakshara join! family meant that so long as the family remained undivided the death of a 
member merely resulted m the^u gfnemaci Qnofjhe jhajceaxifthe other members who had already, 
had a share m the properties. The doctrine had no application to a Dayabhaga joint family 
under which each member of the family, though joint with the other members, held his share 
as a co-owner or a co sharer without the right of survivorship amongst the other heirs While 
m a Mitakshara coparcenary or joint family consisting of only males the rule of devolution is by 
survivorship, in the Dayabhaga jomt family, this rule of survivorship has no application, the rule 
applicable being the rule of inheritance. Hence in the mam paragraph of thu section, namely, 

. (23) ComnlUr ^ Estait OaO’ v Afirngi (1977) 2 M.L.J (S.C.l 30. 1977 S.C. 2069. 

j2^) (1954) I M L.J. 250i (1954) Mad 183. 

(25) Mgkm, 1978 M.P 1^.483, 
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the first paragraph what U mei'tioned U the Mhaltshara cop )rcenary wiili its ir cid^nt of survivor- 
ship and not thejiint fam<ly of the Oiyab'iaKi school where the d'ictrine of survivorship has 
no application. The provision for devolu'ion by survivorship of the interest of a d« ceased I 
coparcener mentioned in paragraph 1 of the section has no app ication when tlic ilec' ased 
coparcener leaves his widow or other female heir or a male heir claiming under such a female hrir 
commg under class I of the Schedule to the Act Tins is mnde cl^ar in paragranh 2 of the section I 

Ulu'trattoHt (I) A Mit-ikslnra coapreenary consists of a father and 3 sons The 
father dies. The three -ors take the entire interest by survivor hip resulting m the increase 
of each nn’s share from one-fourthto one-' bird 

(2) A Dayabljaga joint family consists of a father and 3 sons The father dies The 
sons take the property equally each t.ikmg one share Note m the ab 'Ve first illustration 
dealing with a Mitakshar.'i coparcenary consutmg of a father and 3 sons, each of the four 
members has one-fourth interest in the joint family property and each of the sons can claim a - 
partition of bis one-fourth share even against the wishes of the fall cr The reason is that 
under the Mitak,harajaw. in the case of a son bnm into the family he takes an interest bv 
birth in the family property and that interest he can concretise by partition a' anytime , 
he likes into a definite divided share despite the will or avainst the protest of tl e othci 
copifcrners There is ho’vevi r one exc ept io n to this right of the son, namely in the Bomb y 
school where it IS held that though the son has an interest by bu’th m the joint family 
property he cannot ask for a partition of that interest so long as the father who is joint wiih 
his collaterals does not assent to the partrion In contrast Wi'li this position ohta.nirg in tie 
Mitakshara, under the Dayabhaga school, in the second illustration given .ibove, none of the 
sons has a claimable interest during the lifetime of the father and cannot claim partition o*' 
res tram the father from alienating the ancestral property Thefa'leru the absolute owner 
unlike m the Mitakshara, and the sons are virtual ciphers so far as propertv rights are con- 
cerned. The father no doubt can give a share to each of the sons bu’ that is in his discretion 
and choice which is unfettered, and the fact that one son has been given a larger share than 
another will not invalidate his act. After the father’s death the sons i o doubt take bv inheri- 
tance whatever properties have been left bv the fa' her unlisposed of and when they so take 
the properties, each of them no doubt gets one-third interest in it but it is a kind of a severed 
interest partaking of the nature of a partitioned succession. 

(3) A Mitakshara joint family consists of three brothers One of them dies. The 
others take his interest by survivorship and the interest of each of the survivors which prior to 
the death of the brother was one-third becomes enlarged by the death mto ore-half 

(4) A Dayabhaga Joint family consists of three brothers One of them dies His interest 
will d'^volvc, if he has left his widow, daugh''er, daughter's son or motjier tn pny of them m 
theordT here given and not to his brothers This will not be the caseurder the Mitakshara 
coparcenary rule of survivorship. 

(9) A Mitakshara coparcenary consists of S brothers and their sons One of the br thers 
dies. Hb interest will devolve by suivnorsbip to h» sons and his surviving brothers and their sons 
No doubt if a partition takes place subsequently, the sons of the deceased brother svil| take the 
share of his line, namely, one-third. But if there is no partition the entire property is held joint, 
and if It happens that the sons of the deceased brother also die subsequently, then the surviving 
brothers will take the entire prt^rty. 

(6) A Dayabhaga joint family concuts of three brothers and their sons. One of the 
brothers dies. Ifis share 4°^ survive to fbe otlyer brothers but is tgken by inheritance 
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by hi' own son' Thrir is no question of survivorship here. Even the sons of the dereased 
brother t.ikr only bv inherit .nnee. No doubt if that brother had no ‘on and heirs like widow, 
daughter or mother who are nearer than these brothers, the surviving brothers will take his 
'hare but that is by inheritance and not by survivorship. 

(7) A Mitakshara coparcenary consists of three brothers A, S&nd C A, 1 as a wife D, 
^has a son E and Chas a 'on of a piedeceascd son F. A dies His interest under the law 
prior to the Hindu Women’s Rights to Proj erty Act was taken not by his wife L but by B and 
Cand also ^and i? because D is not a coparcener but B, C, B and F arc coparceners entitled 
to succeed by sui vivorsbip to ^’s interest Under the Hindu Women's Right to Property Act 
however, D will take ^’s interest 

(8) A Dayabhaga joint famdv consists of three brothers, A^ B ard C. A has a 
widow D fihasa'on fiandC has a son of a predeceased son F A dies His property is 
taken by D his widow and not by the others If A has no widow but has a daughter that 
daughter will take and not the brother^ or brother’s children. So also if A has left neither a 
widow not a daughter but a daughter’s son, the latter being a nearer heir to A than B, C and 
others, will succeed to A’s interest. If A has left no son, widow, doughter, or daughter’s 
son or mother, B and C will take the property and not B's son E or C’s grandson F 

The abo%c is the position under the Mitakashara and the Dayabhaga. Now the 
second paragraph of this section in the shape of a proviso makes changes to the above rules 
of survivorship under the Mitakshara which will be considered as the next point 

7 Proviao Exception to role of aurvivisrsliip iss the Mitakalisur a coparcenairy— 

This proviso sz)s that so long as there is a female relative specified in class (1) of the 
Schedule or a male relative specified m that class who claims through such female relative, 
the interest of the deceased in the Mitakshara coparcenary property sha'l devolve by testa- 
mentary or intestate succession as the case may be under this Act and not by turvivorship. 
Under the Mi’akshara coparcanery as it obtained prior to the Act, no will left by a coparcener 
would be valid, the reason being that a' between testamentary devolution and devolution by 
survivorsnip, the latter took precedence barring the operation of the testamentary disposition. 
This proviso provides that if any female relative or a male relative claiming through that 
female relative as specified in cla's (I) of the Schedule survives the deceased, then the devolu- 
tion 1 $ under this Act, whether t he devolution i$ testamentary or by intestate succession The 
words, “such female relative ’ found in the proviso to the section refers to a female relative who 
comes in the l»t cl^ss but who is dead but through whom the male relative claims Banganathait 
ChetUiar v Annamal/it Mudabar**, The female relatives specified in class (1) of the Schedule are, 
daughter widow, mother, daughter of a predeceased daughter, widow of a predeceased son, 
daughter of a predeceased son of a predeceased daughter, widow' of a predeceased son of a 
predeceased son. The male relative ipecrfied in that class and claiming through such 
female relative is the son of a predeceased daughter. In other words, the rule of survivor- 
ship which obtained in the Mitakshara joint family prior to the enactment of this legislation, 
to the effect that on the death of a male member t^ interest of that male tnember accrued 
to the other male members has no application after the Act when the deceased has left any 
of the female heirs mentioned in class (1) or any of the male heirs claiming through suoh 
female heirs. Thus if he has left a daughter, or a widow or a mother or daughter of a pre- 
deceased's son, or son of a predeceased daughter, daughter of a predeceased daughter or 


(26; 83 258: (1967) 1 M h-J 389; hMU H96|; } Mud. 689: 190| Ma4.«S, 
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widow of • predfccaied ton or daughter of a predrceiised son of a predeceased sop. or widow 
of a predeceased son of a predeceased son, then not only any Will left by him will be valid* 
but even if there is no Will, his interest will devolve by the rules oi succession under tfijs Act. 
In Chttmappa GountUr v. ValUaammal* a Hindu died leaving a widow, son, daught<T and 
widowed daughter-in-law He had executed a maintenance deed in favour of the daughter* 
in-law by giving her life-interest in two items of his property She filed a suit after hci 
fathcr-in-Iaw’s death for partition of the other properties of the father-in law It was held 
that the suit was maintainable under this section and neither 'he fart that the daughter-in- 
law had already been given some properties for maintenance nor the fact that the prop'rlies 
given to her under the maintenance deed had not been included in the suit would make 
the suit incompetent. 

Where the proviso to section 6 applies there will be no disruption of joint family status 
The coparcenary will continue till a partition is efferted; but the coparcenary property will 
not include the interest of the deceased copirccncr and the karia m relation thereto cannot 
exercise his powers as karta He cannot represent the female heirs who arc not coparceners ** 
Where a father died alter 1956 leaving behind wife, son and daughters they succeed to his 
interest under the provuo to section 6 a* tenants in common and there is no coparcenary between 
the son and the female heirs enabling him to act as karta ** 

lUmtration \ A, B and C arc brothers in a Mitakshara coparcenary A dies 'caving only 
a son and a Will of hu share m the family properts The Will would be inoperative under 
this section but section 30 makes the Will valid regarding A » share in the coparcenary property. 

lUsutrahofi i" A B and C are brothers in a Mitakshara coparcenary A dies leaving a son 
and a widow and a Will. The rule of survivorship does not not apply and the Will will be 
valid. It must be observed that the Will will be valid even if he disposes of the property to a 
stranger so long as it is confined to the testator’s share in the properly which will be one-sixth- 
In this illustration li A had died without a Will his share in the family property » one-sixth 
and that one-sixth will be taken by his widow and son each getting one-twelfth share with the 
result that the widow will get one-twelfth and the son will get three-twelfths of the property 
m a partition w>th B and C. 

lUustrtttoni. A Mitakshara coparcenary consists of three brothers^, B ard C d dies 
leaving a widow The widow takes A’s «hare of one thu-d and that vhare docs not go to JBand 
C by survivorship If A had left a Will, that Will is valid to the extent of A'^ one-third share. 
The position will be the same if A had left instead of his widow, his daughter or mother or 
daughter of a predeceased son, son of a predeceased daughter, daughter of a predeceased 
daughter, widow of a predeceased son, daughter of a predeceased son of a predeceased son, 
widow of a predeceased son of a predeceased *<». If m addition to any one of these, A leaves 
a son or son of a predeceased son or a son of a predeceased son of predeceased son, what will 
devolve under the Act is the share of the deceased in the ct^arecnary excluding the share of 
the surviving son, son’s son or son’s son’s son as the case may be. And in that interest of the 
deceased, tho son also will share along with the other heir or heirs entitled to succeed with him 

(27) 1969 Uad 197:81 LW. 424i (1969; 1 ILLJ. I9S. 

(28) GMWi T. Oia^Msw. (1971) 2 Aa. WJt 43: 1971 A.P 363. 

(29) Kasim* SsA„msi w.DatSsIk, 1979 Ofiii« 80: ^ giit4*.T. 227. 
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under the Act, if tl ey come under class (I) of the schedule. If in the above illustrstion A 
has left a Will, thit Will will he operative with reference to his share m the property at 
the time of his death It is not necessary that the Will should be in favour of any of the 
above female heirs or an heir claiming under her. The object of the provuion is merely 
to benefit the female heirs mentioned in dais (1) and the male heirs mentioned therein who 
claim through such female heirs with reference to intestate succession. The deceased, how- 
ever, IS entitled to dispose of his interest bv Will even in the presence of any such female heir or 
a male heir claimir g t hrough her and coming under class (1) Under section 30, however, a 
coparcener IS entitled to dispose of ly Will his interest in the coparcenary property irrespective 
of the question whether he has left a heir under the Act or not 

Where a Hindu coparcener dies leaving a son and a son by a predeceased daughter, both 
the son and the daughter’s son succeed to his interest in the coparcenary {iropcrl> simultane- 
ously as class f 1} hens and as tenants in common Ranganathm CheUtar v Annamalai Mudaltar ** 

In Anantha f{atk v Han Bandku Noik,*^ A and his sons B and C were members of a 
coparcenary A died intestate leaving him surviving his widow D, his two sons B and C and 5 
daughters E, F, G, H and 1 At the time of A*s death there was no disruption m status It was 
held that the share of A should be determined as if there was a partition prior to his death and 
that share should again be divided between his widow and sons and daughters, in which ca^c 
the sons would get a share in the father’s share in addition to their own respective shares. 
Si* also Rangu Bat v Lakshmanlaljt ** 

8. Will by a Mitakshara coparccocr — Under the Hindu Law as it obtained prior 
to the enactment of this Art, no coparcener could make a Will which would be valid against 
the other coparceners A Hindu who has divided from the other members of the joint family 
Can no doubt execute a valid Will in respect of his property So also an undivided coparcener 
Can will away his separate Or self-acquired property but as regards the ancestral or joint family 
property, so long as he remains a member of the family along with other coparceners, he cannot 
dispose of by Will his interest in the joint family property. Under section 30 of the present 
Act the position is different and a Will by coparcener w valid to the extent of his share hi 
the Coparcenary property 

9 Gifts and other alionatioae by a coparcener — It should be observed that sec- 
tion 6 proviso which deals with testamentary or intestate succession under this Act does not 
refer to alienations of property mttr vtvos by gift etc. So such transfers are governed as before 
by the principles and rules establnhed as applicable to them outside this Act. Thus a gift by 
a coparcener will still be invalid if it is non-testamentary So also an alienation for consideration 
bv a coparcener of his interest in (he coparcenary property is under the Act bmdirg only upon 
his share except m Bengal and the United Provinces, where it will not be valid even m respect 
of that share No doubt under the Dayabhaga ru’e in a family of brothers each brother is 
entitled to alienate his share because his share is definite and ascertained unlike in the cate of 
a Mitak'hara coparcenary where the interest of each coparcener is indetennirate and liable to 
fluctuatiors by births and deaths in the family so long as the family remains undivided. This 
position, however, stands modified With reference to the Mitakshara coparcenary when the 
alienation is made by the father or the manager of the joint family. 

(30 80 Mad LW 258 

(31) AIR 1967 Or m 194. 

(12) 1966 Bom 169, 
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10. AUenatioii by father. — In thecae of an alienation by the father be it by mori* 
gage or be it by sale, it is valid and binding not only in respect of the faiherN share m tiie 
coparcenary property but alio in respect of the interest of his sons if the alienation is in respect 
of an antecedent debt of the father which u not tainted by father's illegality or immorality. If 
it is so tainted, that alienation will be valid m Madras, Bombay and the Central and Southern 
States only against the interest of the father m the family property and not in lespecl of tie 
son’s interest In Bengal and United Provinces, such alienation is not valid even as regards 
his share Again, if the alienation by the father is not for an antree lent debt, the alienation 
as such fa not binding except as reg.irdi the father’s shart in the States of Madras and Bombay, 
but the alienee will m equity be entitled to recover the amount due to him from the interest 
of the sons m appropriate proceedings If a sale by the father of a coparcenary property 
belonging to him and hii sons is «et aside at the instance of the sons enher on ific ground 
that the sale isnot for an antecedent debt or on the ground t hat the debt though antecedent 
IS illegal or immoral, the purchaser’s right mav be summarised as follows 

(a) Tf the sale is set aside with refeience to the interest of the sons on the ground 
that it IS not for an antecedent debt, the purchaser is entitled to recover the amount 
proportionally due to him from the interest of the sons by suing for partial failure 
of consideration of the sale, getting a decree for that amount, and realising the 
amount due by executing the decree even againt the son’s interest m the joint 
fanuly property 

(^) If the sale is set aside, on the ground of 'he debt being illegal or immoral, 
regarding the son’s interest, then the puichaser has no equity to get any relief 
against the son’s interest for the partial failure of consideration as he has m the 
previous case 

(c) In either event whethei the case falls under (a) or under (^), the sale is 
upheld with refercrce to the interest of the father m the States of Madras and 
Bombay and Central Provinces but in other Sta'es governed by the Mitakshara, the 
sale IS avoided in Mo, the purchaser’s right being merely to file a suit against the 
father and his sons for recovery of the money forming the sale consideration in 
case tlwt consideration is not tamted by illegality or immorality of the father. 

In the case of a mortgage by the father the position is as follows. 

(a) If it IS for the discharge of an antecedent debt of the father which is not vitiated by 
illegality or inunorality, the mortgage fa upheld both as r^ards the father's share 
in the mortgaged property and the son’s share m that property. 

(6i) If the mortgage is not for an antecedent debt but there is no illegality or immorality 
vitiating It, the inoitgage is upheld only as regards the father’s mterest m the fsunily 
property except in the provmces of Bengal and United Provinces. In these two pro* 
vinees the mortgage is o«kf la toh and is not good even m respect of the mortgagor's 
share. In other provinces the mortgage is upheld as against the mortgagor’s share 
and the mortgagee is given a right to proceed in the suit on the mortgage to realise 
the amount due to him m executimi of the persona] decree passed against the 
mortgagor even from the son's interests in the joint family property. 



HINDU tAW 


[Chap. )1 


a4(j 


(f) If the mortgage is for a debt which is illegal ami unmoral, the mortgage » upheld 
only against thr n OH gngoi’s interest in the roparccnary property except in the 
piovincec of Bengal anti United Province's In these two provinces the mortgage is 
avouhd m /ofaanti in the other provinces thongli the mortgage is valid against the 
moitgngorsshair the mortgagee cannot recover the amount due to him from the 
son’s interest in tv ciition of the mortgage dtcree hs he can m the previous case 
coming iiniU i (i) 

The position is succinUK givi n in section 30b 

“ \n alienation by ^ fathtr of ihe joint family property neither for family necessity nor for 
his iniccctUnt debt has the ^ 'me i fft ct is tint of an afit nation by a copaicenrr who is neither 
a maiiagt r iioi a father of a joint (ainil) ind biniis only his own inicrfst in the property in pro- 
vinces other thui B'-ngal and Uuitid Piovmccs wh«rc t vi n thi. benefit is denied to the alienee 
But Ml such cues, it ihe coiisidii it ion ftir the alienation is uut nrited bv illegality or immorality, 
tlic crtdiior iscniukd to invoke u> Ins aul the son’s pious eibligatifri to pay he father s debts 
ind rccoMr the amount as a debt o| the lather by appropi laic jiroci < dji gs from the entire joint 
familv jiropcrty including thcsifi-. iiutiesl Tbttt must b( a pcis(,ni] de crec against the father 
and not a mere mor'gage decree undci which the mortgaged property will have to be sold Thus 
though a mortgage by the fati.cr ii a> not be binding on the sons qua mortgage on the 
ground that it was ntithei lor j.aymcnt of anicctdem debts nor for family necessity, it is open 
to the mortgagee, in spite of achelai iiion obtained b\ the sons that the mortgage is not bind- 
ing on them, to obtain a ptronal deertt against the I ither under Order 34, Rule 6 of the 
Code of Civil Procedure and bring tic entire property including the son’s interest to sale in 
execution of the decree, unless the sons an ab'c to show that the debt was tainted bv illegality 
or immorality So also m t he case of a sale by the father, which is not binding on the sons on 
the ground that u is neither for f umK necessity nor foi discharge of antecedent debts, the 
vendee is entitled, on the sale being set asid- eitlur to the extent of the son’s interest m 
Bombay or Ma'lms or wholly in other j.rovmces, to claim a refund of the consideration from 
the sons on tie ground of thcir pious obligation, the reason being that the setting aside of the 
father’s sale gi\cs rise to a debt against the fatler and in favour of the alienee for failure of 
consideration Tl e pious obligation of the son to discharge the father’s debt is not affected 
by the facitha* that liability is only a contingmt liability ansmg on the father’s sale being 
set aside, a contingency which may aiise either before or after the father’s death.” 

11. AUenaUon by manager —An alienation by the manager of a Mitakshara joint 
family by way of sale or mortgage of its property will be good as against the other coparceners 
cither whrn all the coparceners have consented to the transaction or the creditor is able to 
show that a was supported by 1< gal necessity or benefft of the family or that he made bonajtdt 
and reasonable enquiry which made him believe that such necessity existed even though no such 
necessity did m fact exist Hunooman Persaud v Mt. Baboote,** Ramanathan v. Vuwanathafi.** If 
the alienation is not for the necessity or benefit of the family and the alienee is not able to 
show that he made bonaJttU enquiry and satisfied hunseff that such necessity or benefit existed, 
the alienation, be it a sale or be it a mortgage, is not binding upon the other coparceners 
and is not even binding upon the manager’s interest in the coparcenary property in provmces 


lJ3) 6 M I A 393 

(34) 1941 PC. 43 
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other than Bengal and the United Provincci. In these two provinces the alienation is roKl la 
toto In the other provinces the alienation will be upiidd to tlie extent of the alienor’s share. 
In case the alienation is not justified by necessity or benefit to the full exient but only 
partially, the position may be summarised as follows 

If the lender to or an alienee from the manager of a joint lamiK has satisfied himself 
by making reasonable and bona Jtdt enquiries that a necessity existed for the manager's 
tVansaction, neither the circumstwces that in fact no necessity existed, nor the circumstance 
that the money paid by the creditor or the alienee was not utilised at all or only partially 
utilised for meeting the necessity, will invalidate the transaction as against the members of the 
family (in Kushna Das v Jfatka Ram.)*^ As was observed by the Pnvy Council m Hanoomam 
PtTsavui's tast** ‘if he does so enquire, and acts honestly, the real existence of an alleged suffiaent 
and reasonably credited necessily is not a condition precedent to the validity of his charge . .. 
.-ind he u not bound to see to the appheanon of the money The purposes for which a 

loan IS wanted arc often future as respects the actual application, and a lender can rarely have 
unless he enters on the management, the means of controlling and rightly directing the actual 
application” See also Ran Rnthna v Ratan ehand •’ The mere fact that a part of the coniidera- 
tion, however sma I, is not sub tantiated by legal necessity would not necessarily nullify a deed 
of alienation by the manager, or show that there was no justification for its execution. The 
material question that has to be considered is whether the transaction itself was justified by 
necessity And if on «uch consideration it is found that a substantial portion of the considera- 
tion was for legal necessity, that the transaction itself was justificJ by such necessity, that the 
price was not unreasonably low, that the alienee made due enquiries and acted honestly, the 
transaction will be upheld even though the alienee u not in a position to prove how the surplus 
was applied. Where it is necessary to <ell property to discharge a binding legal obligation, the 
purchase price must occasionally exceed the actual cash requirements and urless it appears that 
the transaction I’sell is an improper one or that some more advantageous arrange- 
ment could have been made, the Courts should be slow to set aside a sale to a 
Jidt purchaser sunply because the con<^ideration paid is somewhat greater than the 
actual requirements {Aebutanand v. Surjaneratn )** Where enquiry is maJe and it is esta- 
blished that there is a valid necessity in rc'pect of a substantial portion of the money 
raised, the presumption is that the portion not accounted for has been spent for the 
benefit of the family and this principle applies to a mortgage as well as to a sale; Aifd>aJ» 
vana v. Htlendra v. Sukkdsb ** But sec Thakur Tat v Lola Khatrati 

holding that this prmciplc does not apply to a mortgage: Shsdajm v Bosaptabappa** 
Purshottam v. Gangadhar.** The decision of the Privy Council m in Rrtsfma Das v. PfaAu 


(35) 49 A. I49| 54 I.A. 79 23 A I,J. 80: 1927 M YiH. 89; 31 C W N. «2t 8 P L.T. 210- 52 MXJ. 720i 
29 Bom. L.R.8:5- 1927 PC 37. 
f36) 6 M.I.A. 393. 

(37) 58 lA 173.- 53 A. 190 35 OWN 841 S3 Bom. L.R. 988: 61 M.L.J €65; 1931 M.WJI. 733; 34 
LW 175: 1931 P.G. 136 (1931) 7 ALJ 458 

(38) 5 P. 746 1926 P. 427: 7 F L.T 719 

(39) 44 M.L.W. 467; 1936 M 871 1936 M.WN. 1274 

(40) 8 P.558: lOP.LT 79 1929 P 360. 

(41) 4 Luck. 107 1928 Oudh. 465 

(42) I.L.R. (1939) B 413; 41 Bom. L.R. 411; 1939 B. 301 

(43) I.L.R. (1939J B. 560; 41 Bom. L.R. 931. 1939 B. 445. 
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lays down that even where a portion of the consideration which cannot be 
described as small has not been proved to have been applied for legal neces- 
sity, the sale by the manaj^er should not be set aside meiely on that giound. To quote the 
words of the Privy Council “It would rather appear that :n «sny case where the sale has 
been held to be justifieJ but there is no evidence V to the application of a portion of the 
consideration, a piesumption arises that it has been exfcndtd for proper purposes, suid for the 
benefit of th<* family This is m line with the series of decisions already referred to, m which 
It was held tfiit when a purchaser acts in good faith and after due enquiry and is able to 
show thai the sale itself was justified by legal necessity, he is under no obligation to enquire 
into the apphcuion of any surplus and is iherelorc, not bound to make repayment of such 
surplus to the im mbers of the family challenging the sale.* Sec also ^fiamat Mat v. Dm 
which follow^ Krt'hna Das s cast,** Rajdei v Radhtka.** No duty hes on the lender 
to sec to tlie application of the money by the borrower. If the transaction itself is not 
justified by necessity or bcnffit, but it is found that a portion of i he consideration has been 
spent for family purposes, then, in the Presidencies of Madras and Bombay, rhe transaction 
mav beset and' at the suit of the objecting coparceners to the extent of (heir interest on 
their paying their proportionate share of the amount found to have been spent for family 
purposes {Vadiotlamv J^attsan*’’ see also Section 31 > and Vtnkatapalht v Pappta) •• If the 
transaction is one by way of mortgage and a portion of the consideration was utilised for 
family pu'poscs, though the transaction itself was not as such justified, the security may be 
limited to the amount found binding But if such transaction is one by way of sale and is 
not supported by family necessity and has teen entered into by the manager m provinces 
other than Madias and Bombay, the whole transaction ard not only to the extent of the 
interests of the objecting coparceners, should be set aside, subject of course to the equity of 
the alienee of his being paid the portion of the consideration found to ha\c been spent for 
the family purposes {Harjas Rat v ffans Raj,** S/ianmug/iam v Jfagasamt) ** 

12 Alienation by coparcener —The Mitakshara denies to a coparcener except 
when he is the sole owner ^Kanhar v JVawai) ,** the p^wer of dispasal in respect of his un- 
divided share and such a power is inconsistent with the 'trict thcorv of a joint and undivided 
family SuraJ Bun,i Kotr v Shto Proshad ** But the equity of the purchaser or alienee from 
him jnduced a recognition of such a right in a coparcener m some of the Courts, and it is 

(44) 49 A 149 54 I A 79; 25 A L.J 80; 1927 M WJN. 89; 51 CW.N. 462 8pL.T. 210.- 52 M L J 

720 29 8001 L.R. 825; 1927 PC 37 

(45) 8Lih. 597 54 I A 211 52 M L.J. 729- 29 Bom L.R. 886; 25 AL.J. 599- 1927 MW.N. 453 8 
P.L.T. 647 26 LW 442 1927 PC 121. 

(46; 1943 A LJ 286 (PC) 

(47) 37 M. 435; 6 I C. 835 23 M L.J. 256; 1912 M,WN.. 851, 

^41) 51 M. 824 55 M.L.J. 489.22 L.W. 228. 1928 M. 788 1928 M.W.N. 410. 

(49) 34 PLR. 933 1933 L 150 

(50; 54L.W 365 1941 M.,¥.N 985. (1941)2 M.LJ 550. 

(51) 62 I.C 811 1921 Oudh 171. 

(52) 5 C 158: 6 I A. 88 ^P.C.), 
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now the srtOed Inw «, the provinces of Madras (V.raswam V y«njmda,m,m v. 

ZTTr.fTnr "'TT'.y F^kirappav. Chcnnappa,*^ 

PcnJuv Gond*^ Bhcuv Budhn^^ Gundaja^a V 5Ar,m^..« Ber.ir (5i<«ra« v Laxman)M 
t e Central Provinces {Syed Ka>um v Jorawar Stngh** S$th Kimmalalv yfathU**} that on« 
Mitakshara family may. without the Assent of h-s 
coparcncrs, sell, mortgage or otherwise ai.enate Ins chare m the undivided family estate, 
movable or irmnovablc. for valuable consideration (As to the quantum of the alienee’s 
rupholduen nW Gunwanirao.-^ Muthukumara . Stvanarayana,*^ Sonm v 

(BarCoZd ^ TMZ f -n Bmgaland tlie North Wesrem Provinces 

1 1 '' Bhagannath v Chand,^\ Madho Pros had y, 

t1fe U "t ” Bihar, Onssa and 

Sha^k'^T^r Aftiia Pmnid’* Prasad v Maharaja Prt>tap,^»‘ Kelt 

Shankary Nawab Smgh,^* Madho P.ashad v M^hrban Smgh,^^ Ghasiuv v Har Praiady , a copar- 

Zlor'^Thr f coparceners {J^abrn Chandra v slnaV^ mort- 

gage or sell his undivided share On h.s own account and not for the benefit of the family, and 
where he does not make Such an alienation, the othc, ropaiccncrs arc entitled to get baii 


(53) 1MHCR471 

(>4) 42 M I34 - 36M.LJ 242 1919 MWN. 139 9 LW 132 49 I C 666. 

155) 25 M 690 

(56) 10 Bom HCR 139 

(57) 10 Bom. H C R. 162 (t B ) 

(58) 43 B. 472 2lBomLR 213 40 I C 765 

(59) SOB 204 1926 B. 399 26 BomLR 120 

(60) 38 Bom. L R 1095. 1937 B. 51. 

(61) 8 NLR 128 17 I C. 133 

(62) 50 C 84 49 IA 358 16 Lw 223.49 r r i;7.. 

1922 PC 353. ML.J 676 25BomLR 1, 21AL.J 57 27 CWN 179 

(63) I6N.1.R 131 56 1C 44 

(64) 1936 N. 34 

(65) 56 M 534 1933 MWtN. 199 64 ML J 66 37 LW. 19; ,933 M 158 

(66) 1945 M 407 

(67) 225 I C 238 


(68) 15 A 339 20 I.A 116 

(69) 16 p,i LR. 377 I935 p 349 Oudk 
(70j 14 O C 295 13 I C 466. 

(71) 18 C 137. 17 I.A. 194 (PC), 

(72) 11 I C. 443. 
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t74) 31 A. 176,6 A LJ. 263 lIC 47 (R.B ). 

( 75 ) 37 I C. 164 

(76) 31 507 ; 6ALJ 762; S I.a 909. 

(77) 1937 A UJ 90 1937 A. 99 

(78) 35 C.W N 279; 1932 C. 25 
H. L.— 54 
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the property sold: A1//0O Lai v. Raghabir This includes also the purchaser who has no equity 
against them for the m P'lymint <'l <hc purcha-c m'>ney. {^Mathura Prasad v. Raj Aumar** 
Bal Ooowd V. J^aratn Lai ■*) But in these provinces the ah* n >tion by a member of a joint 
family IS voidable only at the option ot the other members {Kharag Jlaraj/ot v. Janh**) and 
cannot be impeached by the ahenor himself {Madaa Lot v. Cfnddu**), and if the alienor 
becomes, sutnt quent 10 the alienation, solely entitled to the entire property by right of survivor- 
ship owing to the death of his coparceners who were alive at the date of his alienation, he 
cannot avail himself 01 the nglit of the deceased coparceners to challenge bis own aiienatirm 
(Bkarat V Jfeob'Hth)^^ But on the question of the coparcener’s power to make a gilt or will 
in respect of his undivided share, there is no difference of opinion between the Courts and all 
of th^ hold that he cannot dispose of his undiv ded mtenstby gift (Boitalav Pulteat**$ 
Kolw V Bauu Fat Alt v. Ha^kuar see also Gtmdayya v. Skriutvas** holding that a gift by 
one of two coparcem rs of his ^nterest to the other is valid) or will {Lak^hman v Ramchandra** 
V^tla V Tamanamma** Latia Prasad V Sn Mahadeojt*^ Han Lai v Bat Afufft** Basshtbhn v. 
Pmsh'ttam** Lakshmtehand V, Anandt** Subbaramtv Ramamma,** Anirthammal\ VaUmayl)** Since 
a son who is a congenitahdioi can transmit rig'it of enjoyment in the family properties to his 
issue, a Will Icti by the father in respect of 'uch piopcrty during the existence of such a son 
IS mvalid and does not confer any rights on the persons claiming urder the will, though the 
conseni of the other coparct nrrs will Validate It {Venkoba v, Ronganayakt* , Babu Stngh v Alt 
Lai**, Tagore V Tagore** Champabat v Raghunath'** The will m y be given effect to as a 
family arrangement) A Jorlturt a Will of family property made by all the coparceners will be 
valid (Laksbmi v Ail Anandtt^**, the principle bemg that when they so join together, they have 
the enure ownership of the property as in the case of an individual absolute owmer who can 
make a valid will (iAid) All the H-gh Courts arc also agreed that the undivided interest of 
a cnpa'cencr cai be .aken m execution under a judgment against him at the suit of his personal 
cri ditor provided the interest is attached during hi-- lifetime in execution of a decree (Deendayal 
V Jagdeepjfaratn Lakshnun v Ram handra**) But an attachment of a coparcener’s 

(79) 9 Luck. 237 1933 Oudh 5.5 

8O1 1921 P 447 2 P L.T. .07 (F B I 

(81 15 A 339 20 Ijk 1 16. 

(82) 16 Pat 230 1937 P 546 

(83) 3 A 21 1930 A 8 2 1930 a L J 1528 

(84 1931 A L.J 593 1934 A. 891 

(85) 27 M 162. 

(86) 19 B. V03. 

(87i 1>>2S N 334. 

(881 38 Bom. L.R. 105 1937 B. 51. 

(89) 5 B 48 7 1 A. 181. 

(90) 8 MHCR 6 

(91) 42 A. 461 18 A LJ 503: 58 I C 667 

(92) 29 B. 351 7 Bom. L.R. 253 

(y3) 30 B. 558 1926 B 378. 28 Bom. L.R. 695. 

(94 53 IJk. 123; 48 A. 313, 24 AXJ, 609 28 Bom. L.R. 910; 51 M Lj. 52* 1926 M.W.N. 529- 51 
C.W.N 01; 1926 pa 54 

(93) 43 M 124 12 L W 249.- 59 1 C. * 81 1920 M W N 529. 

(96) 55 L.W. 540; I.L.R. (1942) M 807 1942 M.WN.518. (1942) 2 M.LJ. 292: 1942 M. 693 (FB.). 

(97) 44 M.L.W. 483 71 M L.J. 454; 1936 M. 967. 

(98) 1933 A. 830 

(99) 9 Beog L.R. 37?. 

(100) ‘946 NLJ. 97. 

1101) 45 A. 245 1923 A. 109: 2l A.L J. 73. 

CI02) 4 1 A. 247. 3 C. 198. 
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undivided interfit after his death will not avail the decree-holder and the Court-sale f’oes not 
prevail as ngnin^t the surviving coparceners, who, by his death, have obtained the deceased 
coparcener's interest by survivorship • Patton Lai v Raghubxf 

13 Liability for coparcener’s debts — ^Under the Hindu Law governing the Mitak- 
shara coparcenary, no coparcener nor his interest is liable to be proceeded against for the 
debt incurred by another coparcener Even in respect of his own debt if the coparcener dies, 
the Creditor is not entitled to recowr the amount from the df ceased ceparcencr s interest m 
the coparcenary property, unless the creditor has obtained a decree against the coparcener and 
attached his interest in the property prior to his death If he has not effected such attachment, 
the interest of that coparcener would devolve upon tlie other coparceners by survivorship and the 
creditor would be left without a remedy for realising his monies from that coparcener's interest. By 
the Hindu Women’s Rights to Property Act if the deceased coparcener had left hi' widow, 
since she had taken the same interest as her deceased husband m the coparcenary property 
under that Act, the creditor could file a suit against her and lecover his dues from her interest 
m the property. But now under t he Hindu Succession Act the Hindu Women’s Rights to 
Property Act stands repealed. Her position however has become that of an absolute owner 
of the interest which she has taken in the coparcenary property Since what she has taken 
is not taken is away by this Act but has been converted mto an ab'-olute mterest 
her liability to pay the debts of her deceased husband must be considered to continue So 
also if a coparcener dies after this Act leaving any of the heirs mentioned m class (I) of the 
Schedule to inherit his mterest in the coparcenary properly, such heir will be liable to pay the 
pers.jnal debts of the deceased coparcener since under the general law the heir is bound to pay 
the debts of the deceased. No doubt if the deceased coparcener has left no heir under this 
Act and his interest has survived to his father or other collateral coparccrcrs like brothers 
nephews or uncles, his interest is not available for realisation of his creditor’s d< bts unless the 
creditor had obtained a decree against the coparcener and attached his mterest m the 
coparcenary property prior to his death The position may be summarised as follows: 

Besides the separate property of a coparcener, his undivided interest in the coparcenary 
property or in any specific item thereof {Harjas Rat v Hans Raj Shanmugamv. Hag” 
can be proceeded against by his creditor for the coparcener’s personal debt, when 
he has either attached that interest during the coparcener’s lifetime m execution of a decree 
on the debt {Suraj Bout v. Shea Ptrsad,^** Demdayal v Jugdeep), or has secured, m the 
Provinces of Bombay and Madras, a mortgage or charge for the debt in respect of the undivided 
interest {Suraj Bunst v Shto Ptrsad)^^* and in either case the fact that the debt has been borrowed 
for an immoral purpose would not affect the availability of that interest lor the satisfaction of the 
debt {Vuhuoanash v Prakash) *•“. In the former case the attachment must be durmg the debtor- 
coparcener’s liictime, and the decree also must have been obtained before the coparcener*a 

(103) 9 Luck. 237 1933 Oudh. 325 

(104) 34 P.L.R. 983. 1933 L. ISO. 

(105) 54 LW. 365 1941 M.W.N. 985 (1941; 2 M.L.J. 550. 

(106) 5 C. 146: 6 LA. 88 (P.Q). 

(107) 3 C. 198.* 4 I.A. 247. 

(108) 1935 A. 278 : 4 A.W R. 1483. 
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<'eaili (Riimanayya\ ftangappayya, Muthaya v Lakikmanan, Kahanna v. Ma\ayt<ppM,'^^ 
Ragunalh v Dwarkabm^'') Tins mle will not apply to the claim of a widow 
for ai real s of mi inumnic winch acc u* d due during ihc husband’s life time, since such 
a claim IS not i mcrcptisonal claim which will die with the husband’s d‘ath, but is one 
enforceable against the pi f perty in the hands of either he heir or the surviving coparcener 
See also Ptirafj</«m'iya V * > * But if the attachment is an attachment befoie judgment 

followed by a d cn c during ih< coparc* ni r’s lifei ime and ihtrehas bien no fresh attachment 
after decree, tlie M idr H gh Court rightly ho'ds, on the view that in such a case no fresh 
atiacluni nt after deciee is ncc< 'sary (Civil Procedurt Code, Order 38, Rule 2) that the 
attached III divide ' intiristof the copaiciner-debtor is available to hiS creditor m execution, 
Sankaralinga v OJJicial Receiver,^ Mulku^wamt v Chinnammal,^^’^ while the contrary view is 
held liv the Bombay High Court {Subtao v Mahadevt ***) If the decree isfo'lowi d by attachment 
duuntr the toparctnir’s hfetiine, the circum lancethat tlic order for sale was made afu r his 
d<aih is immaterial (Figutf Chni-d v Sant Lai Sttraj Banst v Sheo Perjad,^^* Suraj Baksh v 
Thakur Djtt ^ VVhcie there is no such charge or attachment effected in respret of a coparcener 
di btor’s irteiest during his lifetime on his death, his undivided interest accrues to the other 
coparceners by virtue of i heir rights of survivorship, and the creditor is It ft without a remedy 
to fix that unduidcd interest wi'h the liability The above prirciplcs apply to the immoral 
or avy.waharika d' bts of the fa' her, grandfa hci or grcat*grandfathf r or to the debts incurred 
by the managi r which are not incurred for tie bcnifit or nicessiiyof the joint family, though 
if the debts of sucli ancestor are not avyavahirika, or if the debts of the manager are for 
binding puiposes, the same can be realis'd bj attachment and sale eflcc'cd subsequent to his 
deatli of not o< ly Ins <'wn interest but also the mteicstof other copaiceners wlio are liable 
to pay tho e debts, though in i o case can the person or personal property of a coparcener be 
proci edccl against for a deljt of the manager or the father except when tl at coparcener is 
himself a party to the deb' {Jagannathv Banst Par andamayya v Veerayya The effect of 

insolvency of one of the members of the coparcenary is not to divest his share of us character 
as join» family property, a' d when, on the ant ulment of adji dication, that share reverts to 
the quondam in^o, vent a reverts not as hi* individual property but as joint family property, 
so that, if on the date of such reversion he a not alive, it goes not by inheritance but 
by sui vivirship, and hts creditor’s lecoar^e to that share can be defeated on the ground 
that, .there ha'ung been no attachment of that share during the insolvent’s lifetime, the 

(I09j 17 M 144 

(110) 35MLW lOOl 1931 M.WN 1015 136 10 7 8 

(111) 1943 MWN 48 (1942; 2 M.LJ 750 1942 M 149 

(112) 43 Bom LR 772 1941 B. 357, 

(113) 48 LW 905 

(114) 49MLJ 616 92 I C 504 1926 M 72 1925 M.W N 832. 
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creditort’s nght oannot prevail at ag-^inst the ni»ht of survivor* h?p of the other coparcener* 
SuryanarayanamuTthy v Veeraraju'*' overruling Lakshmanan v. Srinivasa 

I 4 Anoxnaliesin succeeafon nnder this section —While this section de^Is witii 
devolution by survivorship or inherit arce m the case of death of a n-ialc coparcener, there u 
no i.idication as to the devolution of the interest of the deceased coparcener which has 
descended 'o his widow under the Hindu Women’s Rights to Property Act No doubt under 
Section 14 her interest gets enlarged to an absolute interest with reference to her husband’s 
share in the coparcenary. If she dies subsequent to this Act herhe'rs will take the property 
under Sections 15 and I 6 The heirs mentioned in class (1) m the case of the death ofa male 
coparcener can succeed only under this section if that coparcener dies subsequent to this Act 
If the coparcener had died prnr to this Act but subsequent to 1937, leaving any or some of 
the heirs mentioned in the Hindu Women’s Rights to Property Act, they alone would have 
taken and not the o'her heirs mentioned in class (1) of the schedule to this Act If the 
coparcener had died prior to 1937 there can be no question of mheri'arce to him because hu 
interest woull have survived under the general Hindu Law to the other copaiceners in the 
family The anomaly is obvious. If the coparcenary had originally consisted of 5 brothers* 
A, B, <7, D and E and A had died prior to 1937 leaving the female heirs mentioned in class (1) 
or male heirs mentioned in that class claiming under such female heirs, then none of them can 
claim any interest in the coparcenary property And if B had died sub equent to 1937 and 
prior to this Act, leaving female heirs mentioned in class (1) or ma'e heirs mentioned in that 
class claiming through such female heirs then only the wi^ow, the widowed daughter m-law 
and the widowed grand-daughtcr-m«Iaw amonirst them would have succeeded and not the 
others If G had died subsequent to this Act, all such heirs would succeed See Modhusoodhan 
V Anatha Charon B<hara * * *. 

15. Effect on the coparcenary of tlie death of a coparcener having famale hefra 
in clause (1) of the echedule —On the death of a coparcener leaving the female heirs 
inentioned m class (1) of the schedule, his share in the coparcenary property becomes severed 
and distinct to be inherited by those heirs and that share is not suhsequcntlv subject to the 
fluctuations of increase or decrease due to changes in the member'hip strength of the 
coparcenary This, however, does not affect the incidence of surv’ivorship and other incidents 
of a normal coparcenary as between the o’her members of the coparcenary. To illustrate, if a 
coparcenary consists ofa father A ana three sons B, C and D, and A dies leaving a widow B 
and a daughter F, d’s one-fourth share m the coparcenary property will betaken by his three 
sons B, C and D as well as his widow E and daughter pm equal shares, each getting one- 
twentieth. The sons B, (7and D will continue to be coparceners with the rights of survivorship 
as between them and incidents of managership, etc., characteristic of a Mitakshara coparcenary* 
If subsequently B dies without having any of the heirs mentioned m class (1) of the schedule, 
his interest m the coparcenary propierties, namely one-fourth mtcrest will devolve by suivivor* 
ship On his brothers C and D The one twentieth share which B had taken on the death of 
his father in the father’s share had ceased to be coparcenary property and does not devolve by 
Survivorship. If subsequently C dies leaving a son alone or the son of a predeceased son or the 
son of a predeceased son of a predeceased son, that son, grandson or great -grardson as the case 

(121) (igiS) 1 ML.J 292 I L R. (19*6 M«d 54 58 L.W 150 

<L2) 44M.L.W 657, 71 ML.J. 707 1937 M 131 f 1937) M 203»1S36M.WN 1C43 
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mav be willtnke Ct ihare not by inheritance but unHer the original Hinfiu Lavr of imrvlvwlilp 
though he will be holdi* g it jointly wiih Z). The above would be the poiitioii if the 
Widow of ills not alive either when B died or when C died If, however, EiM alive when 
B dies there is no survivorship because his mother S is there and she being an heir under class I 
*he inherits B’s share and neither C nor D takes any interest in that property. So also when 
Cdies leaving a son and the mother there is no question of survivorship again and 
under the rule of mhentance both the mother f and the son C take C’s share in equal shares 
Simi'ar reasoning applies when the heir left by the coparcener is not the mother but another 
female heir mentioned m class 1 of the schedule or a male heir mentioned in that class 
claiming through such female heir 

16 EzpIanatloB (1) of the a«etfon — While the proviso to tection 6 contains the 
formula for fixing the share of the claimant Explanation (1) contains a formula for deducing 
the share of the deceased *■* The interest of a coparcener shall be deemed to be a share in 
the property that would have been allotted to him if a partition of the property had taken 
place immediately before his death irrespective of whether he was entitled to claim partition 
or not If a coparcener who has lelt any of the female heirs mentioned in class 1 of the schedule 
leaves a will, that will operate only on the share to which he will be entitled at the time of 
his death if a partition had taken place at that time The fact that the will was written some 
years earlier wouH not make that will effective on the property cKisting on the date of the execu- 
tion of the will. This is the position under the general law itself and does not require to be 
specially enunciated as ts done undec the Explanation The expression “irrespective of whether 
he was entitled to claim partition or not" has in contemplation cases where as in the Bombay 
school a son » not entitled to demand partition unless the father who is joint with his father 
or collaterals consents Thus if a coparcenary consisted of a father, his brothers and tsvo sons 
of the sons wanted to be separated from the others, he could not get bis share divided 
Un ess the father agreed to the division It is to provide for such cases that the above expres- 
sion has been employed The result now IS that whether he can claim partition or not under 
the general law, a coparcener can leave a will which will take effect upon his interest in the 
<»parcenary property as if there has been a partition prior to bis death Section 30 of 

the Act). And similarly in the absence of a will by him his heir will take the property as if it 
« divided at the time of the coDarc'ner’s death and there is no question of fluctuation in the 
interests taken by reason of subsequent death or birth in the coparcenary, if he leaves a female 
heir ora daughter’s son mentioned in class 1 of the schedule. Similarly, when a coparcener 
dies leaving a widow, the quantum of interest which she takes i« not subject to the hazards 
of the fluctuating fortunes of the family though factually no partition has taken place, and no 
curtailment of her share is permissible on the footing of a valid exercise by the father of the 
joint family to make a gift of reasonable portions of joint family property for permissible pur- 
pose. Karuppa Gwndtr v Polant Ammal 

The precise effect of the notional partition postulated by Bxplanaiton 1 of the section on 
the rights of a coparcener’s widow, in those parts of India where, under the Hindu law, at a 
partition in a joint family consisting of foi instance, of a father F, his wife fV and a son or 
s.ons, the wife cuts in for a share though she is not herself a coparcener and cannot enforce » 
partition, had given rise to conflicting views. The question was whether the fictional parti- 

(124) Onfai v.Htnbai, 1978 S.a 1299 at 1242, 

(125) (1963) 1 M.I,J. 86, 



855 


S. 61 tw HINDU suoaflinoH aqt (x*x of 1956) 

tion vrouW avail IV to claim on her hu-ibandV death undivided from his jon or lors not 
merely what she would take asanhur to h«r husb.md’s mtcrcsi but alv) the share sht would 
be entitled to at the fictional pnrtition to asc< rtam her hushand’s inicnst The question has 
now been answeted m the affirmative by the Supreme Court m Gumpad v Htrabat^*** 
According to the Supreme Court : 

In order to ascertain the share of heirs in the properly of a deceased coparcener it is 
necessary in the very nature of things, and as tie v< ry firs' stop to asctrt in tho shire of 
the deceased m the coparcenary property Foi, by doing that alone can one d"tcrminc the 
extent of the claimant’s share ExplanntiqnX to section 6 resorts to the simple expedient, 
undoubtedly fictional, that the interest of a Hindu Mitokshara coparcener snail be deemed, 
to be, the share in the property that would have b cn allotted to him if a partition of that 
prooerty had taken place immediately before his death The compels the assump* 

tion of a fiction that in fact a partition had taken place the point of time of the partition 
being the one immediately before the death of the person in whose property the heirs cla<m a 
share. What is therefore required to be assumed is that a partition had in fact taken place 
between the deceased and his coparceners immediately before his death. That assumption 
once made, is irrevocable One cannot go back on that assumption and ascertain the share 
of the heirs without reference to it 

All the consequences which flow from a real oartition have to be logically worked out 
which means tha^ the share of the heirs must be ascertained on the basi' that they had 
separated from one another and had received a share m the partition which had taken place 
during the lifetime of the deceased The allotment of 'his share p no' a processual step devised 
merely for ih e purpose of working out some other conclusion It has to be treated and accept* 
ed as a concrete reality, something that cannot be recalled j"st as a share allotted to a 
coparcener m an ac'ual partition cannot generally be recalled The inevitable corollary of tbp 
portion is that the heir will get his or her share in the interest which the deceased h^’d in the 
coparcenary property at the time of hn death, m addition to the share which he or she received 
or must be deemed to have received in the notional partition 

Where a person died undivided leaving sons and daughters the da' ghters not only get a 
share of their father’s undivided interest but also by virtue of Exftlonatvm (I) their shares will 
be deemed to have been notionally ascctained at th" time of the fathe’s death The eldest son 
cannot as kTta of the family represent the daughters m suits or other transactions.**’ All the 
heirs taking by surtue of Ej^lanatton I take per capital as tenant-in-comtnon *•• 

17. Explanation (2) of the ooctiois.— This Explanation restricts the scope of the 
proviso and says that nothing 'n the proviso shall be construed as enabling a person 

(126) 19'’8 SC. I2S9, approving V IS7 Bom y (F 'B ) , Vutyabtn y. Jagnsk (Anndra 

1974 Guj 23; AnanMa v HartbandJi», 1967 Oti't* 194; Ranguboi v. Laxmaa, 1966 Bom. l69; y. yukamimth, 

1979 Bom 1. Stt also Derrett’ Hindu Succesdon Act, S. 6. A Reappiaisal of AoitftiAat v. Laxman, (1978) 1 S.GJ. 
(Journal) p. 64 C.I., AoaUitat v. Pwraoatiwa, (1970) 2 Mys. I*J.571. 

(12/) Jfagiisky. Ham Kidun, 1975 M.P.L J. 22S cf v. ClWtema/. 1970 Bom. 25t. See alto 

Bhattt Tradtug {IfOttnatia*) tM v. Jtadntr Anmal, U976) 2 M.L.J. 414 89 L.W. 482 (be cannot contract debit $ 
1 to bind the female memben). 

(128) Bkant TraOmt (Initmaitonol) U4. v. Ammel,»\sptn, 
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who has separate*! himscll from the coparcenary before the death of the deceased, or any of 
his heirs, to claim on intestacy a share in the interest referred ic therein. This position may 
be illnstrati'l as (ollovvs. A coparcenary consists of father .4 and three sons B.G and Z> B 
separates himsf If from the coparcenary and takes away hiS share Subsequently dies, leav. 
ing a widow and (lie sons above-mentioned Thfc share of is taken by his widow and C and 
D not by B also as he had become separated before the death of A The position will be the 
sTmeitat the time of ^4 s death 5 is not alive but has left any of the heirs mentioned in 
class 1 of the sch( du'e and such an heir claims to take a share in the interest left by ^4* 
Wh-ii B cannot clnm if he wert. alive on the death of d, neither his heirs can claim Suppos- 
ing in this illustration B has a son E, and B alone has separated leaving A, C, D and E |Oint 
and ^ dies leaving a widow, even here B'% son E cannot claim a share along with C and D 
because he is not one of the hr rirs mentioned in class 1. If B were not ahvo at the time 
of yl*s death, even then B having separated and the proviso applymg by reason of A having 
left a widow, li s son E cannot lake any interest m the share of A because he is an heir of 
the p ed erased sm who is separated from A It should be observed that Explanation (2) 
deals only with a claim on intestacy anJ there is nothing to prevent the father leaving a wJ 
giving his entire pioperty to the divided son or to the heir of the divided son or even to a 
stranger The whole object of this section read with the Explanation is only this That if a 
coparcener has any of the relations m''ntioned m class 1 of the schedule, he will be consi- 
dered to have held his interest as separate property at the time of his death which will 
descend to his heirs under the Act and over which he has the power of testamentary disposi- 
tion It should be rv-membcrcd that this notion of absolute property of coparcener in respect 
of his inteiest in the coparcenary property is permissible only when he has female heirs men- 
tioned in class 1 or male heirs mentioned in that class claiming through such female heirs 
Even here the point of time relevant for consideration is the death of the coparcener, and this 
conuderation has no place except when the question of inheritance to the deceased coparcener 
arises or when the question of disposition by will by h’m has to be decided The point of 
time being the death of the copai cener and the relevancy of that time being with reference to 
question of inheritance or testamentarv disposition, there is no scope for any contention that 
the coparcener sliould be considered divided before that point of time so as to enable him to 
alienate his properties tnur jjivos if he is an absolute owner of his share Supposing 
he docs make an alienation inter vipos, it will be open to his other coparceners to 
question that alienation tn toio in the Provuiccs of Bengal and United Provinces and with 
icferenceto the interest of the other coparceners m the Southern Provinces A difficult ques- 
tion mav arise m a case where a gift is made by a coparcener and he dies subsequently Will 
his heirs under this Act be bound b/ that transaction or are they entitled to impeach the same 
on the ground that the alienation by the coparcener was void during the coparcener’s life- 
time and should be considered so even afterwards^ If the deceased has left a son, or a son s 
son or a son’s son’s son the gift is not binding on him because under the general law, the other 
coparceners of the father can impugn the transaction. If the deceased coparcener has left a 
male descendant, he will only be bound by the father’s transaction if it is for an antecedent 
debt not vitiated by illegality or immorality and not when it is a gift. But if the deceased has 
left along with a son a female heir mentioned in class 1 or such a female heir alone, 
since the alienation is void and the heir takes it under the Act it is possible to contend that 
the heir can impugn the transaction There is, however, another principle well-known and 
established in pricticallv everv jurisprudence, namely, that the heir cannot disaffirm a transac- 
tion of the deceased unless the ground of attack is open to the deceased himself if alive. Under 
Mm principle it ma\ be contended that the heirs takmg the property of a coparcener under the 
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proviso to this section are not entitled to disown or repudiate an alienation made bf tlM deoeaa* 
ed copnrce'-.cr because their position it the sam^ as that of the heirs succeeding in the ease of a 
non-Hindu 

ExpUnatton (2) should be confied only to those cases where a coparcener has gone out 
by his voluntary act and cannot be extended to a case where by operation of law certain 
persons become entitled to a share in the joint lamily property of a deceased coparcener. Thus 
where a widow of an undivided coparcener is entitled by virtue of schedule I to the Act to a 
share m her father-in-Iaw’s property and not claiming through her predeceased husband, her 
claim is not defeated merely because she has filed a suit for partition and possession of hCr 
share m her husband’s interest m coparcenary property against her father-in-law before hn 
death Explanation (2) does not prevent a divided son from claiming succession on intestacy 
if there is no person on whom his father's property can devolve by survivorship. In 
regard to property obtained bv a propositus as his share on partition of joint family proper- 
ties, a divided son wijl succeed as heir along with b-s widow, daughters and mother. Section 6 
does not apply to the devolution of such property and the divided son will not be excluded 
from succession under the Jl *•* 

7 Oevolntlosi of interest In tbe property of n tarwnd tnvadd, kotossabn, knvnrn 
or iUom — (1) When a Hindu to whom the marumikkattapam or nambmdri law would have 
applied if tins Act had not been parsed dies after the commencement of this Act, having at 
the time of his or her death an interest in the property of a tanoai, tavojcki or t/Iom, as the case 
may be, his or her interest in the property shall devolve by testamentary or intestate succession, 
as the case mav be, under this Act and not according to the manmaUuttayam or nambudrt law 

Extlanahon —For the purposes of this sub-section, the interest of a Hmdu m the property 
of a tarwaJ, tavazht or tUom shall be deemed to be the share in the properly of the tamad, 
tavaxht or tllom, as the case may be, that would have fallen to him or her if a partition of that 
properly per capita had been made immediately before his or her death amoi^ all the members 
of the tarxvad, taoazhi or iUom, as the case may be, then living, whether he or she was entitled 
to claim such partition or not under the marumakkoltajom or nambnin law applicable to him or 
her, and such share shall be deemed to have been Plotted to him or her absolutely 

(2) When a Hindu to whom the ahyasamtana law would have applied if this Act had not 
been passed dies after the ccmmenccment of this Act, having at the time of his or her death an 
undivided interest in the property of a kutimba or kfivaru as the case may be, his or her interest 
in the property shall devolve bv testamentary or intestate si.ccession, as the case may be, 
under this Act and not accoiding to the algtetantaria law. 

Expiaeattop . — For the purposes of this sub-section, the interest of a Hmdu m the property 
of a kutumba or kaoam shall be kerned to be the share in the property of the kutxmia or knarm as 
tfiecase may be, that would have fallen to him or her if a partition of that property per eapL. 
had been made immediately before hts or her death among all the members of the kahmba or 

(129) SkiKdi tUa V. RnkmUanana, 197S Idywre 113. 

(130) Aantwamas. (1V72) lAr.WJt. 306. 1972 AP.258. 

(131 ) Wrupnrunmleri iI<W Srinieasmi PUkd, (1972) 2 U L.J. T}.- 1972 Mwl. 264 
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kovmu, n<< the c»se may be, then living, whether he or she was entitled to claim such partition 
or not under the aliyasantana lAw and such share shall be deemed to have been allotted to 
him or her absolutely 

(3) Notwithstanding anything contained in sub-section (1), when a stkmamiar dies after 
commencement of this Act, the sthanam property held by him shall devolve upon the members 
of the family to which the sthanamdar belonged and the heirs of the sthanamdar as if the 
itAanam proper' y had been divided (dpitd immediately before the death of the sthanamdar 
among h'mself and all the members of his family then living, and the shares falling to the 
members of his family and the heirs of the sthanamdar shall be held by them as their separate 
property 

Explanatun -For the purposes of this sub-section, the family of a j/Aanamdar shall include 
every branch of that family, whether divided or undivided, the male members of which would 
have been entitled by any custom or usage to succeed to the position of sthanamdar if this Act 
had not been passed. 


SECTION 7— SYNOPSIS 

1. SaeiM. 4 Will by • •nenber of a tarwsA, 

2. Devolntloa ondcr thia Act In com* pro. 5 , Other lnc-don>a Kcvennng the father 
vioaely govrracd by Marumakhattayam Law ^ 

o* at*"**™ 

3. Aliyaeaniana Law 

1 Scope— This section is designed to apply the principles of the previous section to 
cases where the Marumakkattayam or Aliyasantana or Pfamhvdn law would have applied if this Act 
had not been passed The first sub-section provides that in the case of a person governed by 
the Marumakhattayam or Jf^mhudri law dying after the commencement of this Act, leaving an 
interest m the property of a tarwad, tavazhi or illom as the case may be, his or her interest m 
the property shall devolve by testamentary or intestate »uccession under this Act and not accord- 
ing to the Marumakkattayam or Namhudrt law. The Explanation to the first sub-section corres- 
ponds to Explanation (1) of the previous section Under section 7 (1) the interest of a deceased 
member in the property of a tarwad would devolve under this Act and the heirs under the Act 
cannot form a tarwad with the rest of the members. The wife and children of a deceased 
member or karnavan cannot coalesce with the surviving members of the tarwad so as to con- 
stitute the resulting entity into a tarwad. They will be in the position of co-owners with rhe 
rest of the members of the tarwad. A suit for possession by one coheir against the other members 
would not be maintainable *** The second sub-sectiondeals with the Aliyasantana Law and applies 
the same prmcipte as m the case governed by the Marumakkattayam Law under the prcviotu 
sub-section and the Explanation to sub-sect>on (2) corresponds to the EsePlanahon to sub-section 
(1) The 3rd sub-section provides for devolution of sthanam property held by the sthanamdar on 
his death, and the Explanation to that sub-section provides that the family of the sthanamdar shall 
include every branch of that family, whether divided or undivided the male members of which 
would have been entitled by any custom or usage to succeed to the position of sthanamdar if 
this Act had not been passed- 

2 Devohitioii under this Act in cases previously govomed by Mammafcfcat- 
ta yam Law. — On the West Coast, m the tracts known as Malabar and Ganara two kindred 


(132) Dscabw. Kmaran, 1977 Ker, 1|0, 
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•yatems of inhrritAnce known as Marumnkkattayam and Aliyasantana are obtaining in which 
descrnt is traced in tlic frmal<‘ line botli the s.ud words meaning mhf ritancc to the sister’s son. 
Another peculiir institution common to these systems is that oi the taiwad which consists of a 
group of persons forming a joint family with community of property, such a group being des- 
cended in the female line fiom a common ancestress The essential features of a tarwad arc: (i) 
The impnrtibility of the joint estate except by the conjoint will of all its constituent members, 
^if) Non-iocognition of marriage as a legal institution; (lu) Descent being traced through 
fem.iles, (ti>) The management being vested m the scnior-mOst member, the others having only 
the right to maintenance, and (p) Exclusion from mcniber>^hip of the issue of the male members 
of the tarwad Thus in the case of a woman belongmg to a tarwad, all her daughters and sons 
and all the descendants, whether male or female, of such daughters in the female line, will 
belong to that tarwad, hut the descendants, whether male or female whether in the male or in 
the female line, of her sons c.annot claim to be members of the tarwad {Pakkaran v, Pathumma)-^** 
Hence the daughter’s daughters and daughter’s sons of a lady are within the fold of her tarwad; 
her son’s sons or son’s daughters cannot elaimto be its members, but belong to the tarwad of 
their mother, namely, the son’s wife In other words, a tarwad consists of females, their female 
descendants m the female line, the sons of such females and of such female descendants, and 
the sons of the deceased female members of the tarwad A tarwad mav consist of several 
tarazhis Atavazhi means the group of persons consisting of a female, her children and all 
her descendants m the female Imc {Motlhtyan v Ptdhtapuraytl) Thus some of the female mem- 
bers of a tarwad may each have a tavazhi of her own Thus when a tarwad consists of a 
brother and h’s sisters, one of the sisters with her children and all her descendants in the female 
line constitute her tavazhi as distinct from the tavazhi of another sister, consisting of herself, 
her children, and all her descendant:, in the female line Thus m one sen'e a tarwad is a 
larger tavazhi, because even a tarwad consists of members who trace their descent through the 
female line irom a common ancestress. But there is one essential distinction between a 
tarwad and a tavizlu, and that is while possession of property is not a necessary 
condition of a tavazhi, the existence of conimunity of property is an essential mcident 
of tarwad relationship Tarwad m other words is a distinct social unit having a 
corporate existence dealing as such with the outside world, but a tavazhi is only a 
ni'nor member of that unit having no recognised status apart from that unit in respect of 
the common property of the tarwad But a tavazhi may have its owm separate property as 
distinct from the property of the larvad rnd hold and crjoy it to the exclusion of the othri 
members of the tarwad who do not belong to that tavazhi {Ambu /fairv. Ulha dawifl).*** In 
other words atavazhi when it has separate property of its own, is m the position of a tarwad 
Within the tarwad in the same way as there can be a coparcenary within a coparcensury under 
the Mitakshara School. Like the Hindu coparcenary the tarwad or the tavazhi is a creature 
of law and cannot be created by act of parties {Mmlktyun v Puthtaptmytl) There cannot 
be a tavazhi consisting of a women and only some of her children, and such a corporate tmit 
bcmg unknown to Hindu Law, it is not open to a person to create such a corporate unit. 
(Mmthtyan v. Putkiaptpaytl) >•* Even marriage does not transplant a woman from the tarwad 
of her mother into the tarwad of her husband In other words, the ordinary mcident of a 


(13S) 1930 M. 922. 

Cl»4) 25 L.W. 491 at 49S 51 M. 574 • 1928 M.W N. 331 . 55 M.L J. 208; f928 M. 870. 
(185) 1937 KLW.N. 1254: 1938 R. ?02. 
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Hindu numage by which a woman on marriage ceaan to be a member of her pMnti' 
family and acquirea the atatua of a member in the husband’a family doea not apply in the 
caae of marriagea among women govemrd by the Marumakkattayam Law, and a woman in 
apite of hor marriage remains a member of the tarwad of her birth with the rights of resi- 
dence and maintenance therein unaffected. The only means by which strangers can be 
made members of a tarwad is by adoption, but this can be resorted to only when the t*rwed 
i» threatened with extinction arid the content of all the members is obtained {T hatkama"ialatk 
V- Khskna,^** WajmbvM v. Swttary oj Ramon Mmott v. Ramon Manon *•*) The inci- 

dents of the Marumakkattayam system differ from those of t^.e Aliyasantaria system m only 
some »ery minor particulars, these Being* 

(i) While under the Marumakkattayam Law, the eldest male is the kamavan or 
manager of the tarwad, under the Abyasantara law, the eldest member of the tarwad, 
whether male or female, is entitled to be the manager. 

(ii) While under the former system, the separate property of a male merrber is 
on his death taken by his tarwad (Goziindan v Sankoron)^** under the lattersystem it goes to 
his nearest heirs (Antamma v KaotTi)M* 

(iii) While under the former system the females generally reside in their own 
larwads, in the latter they usually reside m the taiwads of their husbards 

(tv) While inter-caste marriages in the former system are common and not dis- 
approved, such ir.arriages in the latter system invite an amount of disapprobation and censur* 
a* bemg mere illicit relationships though not involving degradation or cx-communication, and 

(v) While Marumakkattayam system is followed by all castes, the Aliyasantana 
system IS not followed by the Brahmins (P.R Sundara Iyer’s Mdabar and Aliyasantana Law, 
1922 Edn., p 247) 

Under sub-section (1) of this section every member of the tarwad, tavazhi or illom, 
whether male or female, will be considered to have died separated with a share that would 
have fallen to hun or her if a paitition were to take place prior to his or her death amongst 
the members of the tarwad, tavazhi or illom If he or she has left a will m respect of such 
share, the same would be valid with reference to that share, and if he or she had died after 
this Act, the share that she or he would have taken had there been a partition immediately 
before bis or her death, would be taken by his or her heirs urdcr this Act, It would be seen 
that the doctrine of survivorship which is allowed to continue even after this Act m a Mita« 
ishara coparcenary, though under stated conditions, has no place in the matter of succession to 
tl>e interest of a member of a tarwad, tavazhi, or lilom who dies after the commencement 
of this Act. The mheritanoe to a male member with reference to his share would be governed 
by Sections 8 to 13 and the inheritance to a female member will be governed by Sections 14 
to 17 Subject to the special provision in Section 17. 

(136) 39 L,W. 370* 37 M. 723: 67 M LJ 5|1; 1934 M. 286. 

(197) II M. 197. 

(138) 24 M. 73. 27 lA 231: 4 aWJ«. 3i0: 10 M.L,J. 245. 

(139) 32 M. 351: 2 I.a 183: 19 MXJ. 350 (f.B.). 

( 140 ) 7 1 *. 573 , 
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Where the office of trustee of a temple end its proprrtiei forming the tubject of a 
private trust created by a tarwad was not a bare office of honour but one coupled with 
certain entitlements and material brnefits, it has to devolve in accordance with the provisions 
of Section 7, in the absence oi prescription of the Ime of succession by the founder.)** 

3. AJiyasaataaa Law- — ^The rules applicable to Marumakkattayam law as modified 
by this Act m Section 7 (1) are pro tanto applicable to persons governed by the Aljyaiantana 
law which, as has been already stated, is largely based on the same principles as the Marumak- 
kattayatn system The obvious intention of the Legislature is that whatever might have 
been the law with reference to succession before the eii^tment of this Act, there should be 
only one uniform code of succession subject to the minimum number of exceptions necessitated 
by the siubboinness of the customs . nd usages of persons governed by the Marumakkattayam, 
Nambudn or Aliyasantana law It would have been far belter if even these exceptional 
exceptions had not been embodied in the statute. But it is gratifying to notice that the mam 
principles of devolution by inheritance or testamentary disposition are practically the «am«- 
m respect of all the s) stems vshicharcin vogue m Southern India. 

Under Section 7 (2) persons who could not have been heirs of the deceased under 
Aliyasantana law have been treated as heirs of the deceased and they succeed to hts or her 
share m the family property as if it had been allotted to him absolutely. The result is that 
the family property becomes the subject of ownership of members of the family and some 
others not considered as members of the family by the Aliyasantana law; none of them can 
claim exclusive possession of the property commonly owned to the detriment of others* the 
manager oi the jomt family though he can exercise his powers as manager in respect of the 
mtercst of the surviving members of the family in the family property would not be entitled 
to claim the same right in respect of the share inherited by the heirs of a deceased 
under Section 7 (2) or the proviso to Section 6 and the heirs would bold the pioperty as 
tenantS'in.common without accepting the supremacy of the manager over the share mherited 
by them.*** 


4 Will by a meittbar of « taiwad, ate — In the case of a tarwad of tavazhi or 
kutumba as in the case of a Mitakshara coparcenary, there is no right in a member thereof 
to dispose of his interest m the family property by a will. It may happen that all the other 
members in the kutumba have died and the entire property has survived to one person* In 
such a case, of course, being the sole owner of the entire property, there can be no denying of 
his or her right to dispose it off in any way he or she likes by a will. But so long as there are 
other members in the tarwad, family or kutumba, the right of a member to will away his 
share in the family property has not been conceded. So when a member of a hljtakshara 
coparcenary who had never enjoyed this right of testamentary disposition was accoided the 
same under this Act, it stood to reason that the members of a tatwad or kutumba, the inci- 
dents of which are practically similar to and mainly identical with those governed by the 
Mitakshara law, should get the same principles of law made applicable to them also. Henee 
is the right to will away the property in the case of a lUember of a tarwad, tavazhi, iUom, 
kutumba or kavaru placed on the same footing as the right of testamentary disposition in the 
case of a member of Mitakshara coparcenary. 


(141) Ft 

(142) C* 
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5. Otlier incidents gevsniing the tnrwnd •-'Fxerpt to tke extent expressly modi- 
fied or altered by necessary implication under the provisions of ihis enactment wiih reference 
to testamentary disposition and intestate succession, the other incidents picvieusly ap] licablc 
to the Malabar and Canarese families, lemain affected by this enactment. Such questions as 
may relate to the management of the tarwad properties, the right to alienate them, the power 
of mcurring debts, claim to partition, etc , have to be considered with reference to the law 
as modified by this enactment. 

6 Sthanam. — Sthanams had emerged as grants m days of old to rulers or chieftains 
with a view to enable them to maintain their prc-cmincncc in social status by pomp and 
splendour amongst those over whom they ruled but other families noted for their opulence 
and prosperity had begup to emulate these rulers and had such offices attached to their 
fam ilies and settled properties on those sthanams But these sthanams carried with them 
little or no dignity worth mentioning, apart from some kind of a feeling of self elation or 
elevation nourished in the minds of the sthanam-holdcrs The holder of the office — th^ 
sthani — was solely entitled to the property during his lifetime The semormost member of a 
tarwad usually became the sthanamdar cf the sthanam attached to that tarwad On his 
succession to the sthanam he stood separated from the rest of the family He solely became 
entitled to the sthanam property but he gave up his right m the tarwad property. All the 
same he and the members of his tarwad had the same right of succession to the properties of 
each other as if his severance from the family had been the resuit not of his succession to the 
sthanom, but a voluntary division between him and the rest of the family With respect 
to the sibanam properties, provision is made in Section 7 for the breaking up of the sthanam 
on the death of the sthanamdar The family of the sthanamdar is defined as inclusive of 
every branch of that family, whether divided or undivided, the male members of which would 
have been entitled by any custom or usuage to the position of sthanamdar Sub-'ection (3) 
provides an exception to the rule enunciated m sub-Scction (1) and says that, when a sthanam 
dar dies after the commencement of this Act, the sthanam properties held by him shall 
devolve upon the members of the family to which the sihapamdar belonged and the heirs of 
sthanamdar ai if the sthanam properties bad been divided p$r capita a split second before 
the death of the sthanamdar among himself and all the members of his family then living 
and the shares falling to the members of the family and the heirs of the sthanamdar shall be 
held by ‘hem as ihcir separate property. Once the sthanam has thus been broken up and 
the properties attached to the sthanam have been divided and taken by the members of the 
family as above mdicatcd, each member becomes a fresh stock of descent and the heu^hip 
to the property mherited by such member will be determined under this Act. 

Under sub-SectiOn (3) on the death ofthe sthanamdar after the Act came mto force, 
each ofthe members of his tarwad took a prr capita share m the sthanam property as co-owncrs 
and not as his heirs The personal heirs of the deceased took the share which the deceased 
was deemed to have got as his share at the moment of his death »«• The legal fiction in 
sub-Scction (3) does not cut down the sthanam property that passes on the death of a 
sthanamdar to a ptr capita share, the fiction havng been introduced only for determining the 

239394'^^^ *«**“"»• '' StAtt 9r Ma*as, 1960 8.0 1080; M.K.B. M*ran v.A.C. Esm* Duo, IWl 8.C. 2332 » 

(144) Asst Ctmm,sst*ntr, AJ.T, smSS T. v. Rmtsmi, (1972) 2 8.O.J. 5S« 1971 S 0. 2513. 
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respective ihares for the purpose of distribution to the members of the family and the bdn of 
the sthanamdar The legal fiction could not be extended further so as to include an actual 
division or partition having been effected in the liietimeof the sthanamdar with the result that 
he became a divided member for all purposes *•*, 

8 General rolaa of aaeoeaaioa in the ease of males.— The property of a male 
Hindu dying intestate shall devolve according to the provisions of this Chapter: 

(a) ffrstly, upon the heirs, bemg relitives speciRcd m class I of the Schedule; 

(i) Secondly, if there is no heif of class I, then upon the hrirs, being the relatives 
specified in class II of the Schedule; 

(c) thirdly, if there is no heir of any of the two classes, then upon the agnates of 
the deceased; and 

(d) lastly, if there is no agnate, then upon the cognates of the deceased 

SECTION S-SYNOPSIS 

1 . Prior Low. j, Seeoodai y holro. 

1-a Scopo of Seetfoo S 4 Agoade ralattoao 

2 Primary halra. 5 . Cognataa 

1. Prior Law —Formerly, under the Mitakshara, propinquity being the test of heir- 
ship, the heirs were classified under three heads: sapindas, samanodakas and bandhus Sapmdas 
are the six agnatic relations in the male Ime whether ascending or descendmg, the wive s 
of the SIX paternal ancestors m the m?lc Ime, the six male descendants m the collateral line of 
each of the six paternal ancestors and the widow, daughter and daughter's son, in all 57 in 
number. The samanodakas of a person are hjs agnatic male relations m the ascending or 
descending Ime from the 7ih to 1 3th degree, the male descendants m the male line up to the 
13th degiee of each of those ascendants, and the male descendants m the male collateral 
Ime fiom 7th to 13th degree of the agnatic descendants up to the 6th degree, mall i47 hi 
number. A bandhu isa sapmda related to the propositus through one or more female li nfa 
either directly or through a common ancestor, paternal or maternal, and these bandhus are 
sucertained according to the rules of a confused tmd complicated character with reference to 
tnamage. A bandhu is thus a cognate relation and comes in the order of succession only 
after the technical sapindas and samanodakas. 

Under the Dayabhaga there are three classes of heirs, (1) sapindas, (2) sakulyas and 
(3) samanodakas. This classification is based upon the significance of certain oSierings to the 
ancestors at the ceremony called the Parwna Shradh This is the shradh performed during 
each conjunction of the Sun and the Moon when certain oblations are f resented to the 
deceased ancestors in the shape of pindtu putda, Upu and itdJia or water. Pindas are the entire 
balls of food addressed to the father, father’s father, father’s father’s father, their respective 
wives and the mother’s father, mother's father’s father and mother’s father’s father’s father. 
Pinda Upas ate the remnants of those balls of pindas which are ofibred to the paternal anceston 
from the fourth to the 6th degree Udaka or water then offered to the agnatic ascendants 


(145) I97I 8.a 2392 at 2393.94. 
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from the Tthtotht I3th degree^ thatu seven aaceston above the reaietcst ancestAr ta whean 
p^iu Itpa IS oflered The sapinda relationship arises out of the capacity to benrfil by the 
offering of tfaepmda, the sckulya relationship out of the capacity to benefit by the offering 
of the pinda Upa and the samanodaka relationship out of the capacity to benefit by the offering 
oitlitt udaka Any one of these relationships may arise m one of three ways: 1. by offer, 
2. by acceptance, and 3. by participation A Hmdu is said to participate in the bmefit of 
oblations tendered to those ancestors to whom he himself is bound to offer them Thus he 
who IS bound to offer pmda to the deceased, he to whom the deceased was bound to offer 
pinda during his lifetime and he who is bound offer pinda to one to whom the deceased himsclf 
IS bound to offer it if alive, are all sapmdas of the deceased In the same way the sakulya 
relationship and the samanodaka relationship arise Among these three groups of relations, 
the sapmdas cxclu'ie the sakulyas and the sakulyas exclude the samanodakas The following 
rules determine precedence among the sapmdas' 

(I) Those who offer to the propositus or to his paternal ancestors, and such paternal 
ancestors, exclude his maternal ancestors and those who offer only to the maternal ancestors 

(II) An ancestor lakes before his descendants in the collateral line 

(ill) Those who offer paternal offerings or first maternal offermgs to the propositus 
exclude those who offer them to ancestors 

(ip) Those who makes paternal offerings and first maternal offerings to a nearer 
ancestor exclude those who make them to a remoter ancestor. 

(p) Those who make paternal offcrmgi exclude those who make maternal offerings. 

(pt) These who make 2nd and 3rd maternal offerings to the propositus exclude those 
who make them to ancestors 

(pii) Those who make 2nd and 3rd maternal offerings to a nearer ancestor exclude 
those who make them to a remoter ancestor 

(piii) Those who make nearer paternal offermgs to the same ancestor exclude those 
who make remoter paternal offerings. 


In the Bombay Presidency, by reason of the term “sapmda," in Mann’s text being 
construed as “sapmda, male or females,” a number of females have been let m as hdrs either 
as goiraja sapmdas, widows of such sapindas,or bandhus The female gotraja sapmdas are 
the females born m the gotra, or family, and these arc the daughter, the sister father’s sister 
son’s daughcr and daughter’s daughter. These take the property absolutely, and when two, 
or more daughters, sisters, etc .inherit together, they take as tenants-m-common, and not as joint 
tenets with rights of survivonhip mkr $e The widows of gotraja sapmdas arc the widows 
of the sapmdas and samanodakas of the deceased, such as 1. son’s widow, 2 brothen’s 
widow. 3. mother, 4 step-mother, etc These ate the females who arc related to the family 
of the propositus by marriage. A widow of a gotraja sapinda can succeed only (1) if she has 
not re-marned, (f.) after the suiter and («,) only if there i. no quaUfied male gotriga sapmda 
withm 7 degrees from the common ancestor in the Ime to which her husband belonged 
When these conditions arc satisfied she will succeed in the place occupied by her husband that 
18. she will succeed oiJy if there is no widow of a nearer gotra> sapinda, either in the same line 
or m a nearer line. The nature of the estate that a widow of a gotrqja sapinda tak« depends 
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inherilt to a male or to a female; .if she mheriti to a male slic lakes <1 limited estate, but if to 
a female, am absolute estate. The female bandhus are the daughters of decendantr, ascendants 
and collaterals up to the 5th degree and the test to be applied m asoertainmg their order 
of succession is the test of neauncgs of blood 

The texts expressly mention the following females as heirs to a male, namely, widow 
daughter, mother, father’s mother amd father’s father’s mother All these come under the class 
of sapmdas and are recpgnued as heirs m all the schools. In addition to these, the widotved 
daughter.in-law and the widowed granddaughter-m*law were brought in as heufl under all the 
schools by the Hindu Women’s Rights to Property Act of 1937, and the sister, son's daughter amd 
daughter’s daughter were brought in amongthe sapmdas as statutory heirs in provinces governed 
by the Mitakshara school au a result of the Hindu law of Inheritance (Amendment) Act of 
1929. Besides these, the Madras school recognised as heritable female bandhus the brother’s 
daughter, sister’s daughter, and.father’s sister, and the Bombay school brought m a large number 
of females as heirs under the designation of female gotraja sapmdas amd widows of got raja 
apmdas as already seen. 

The Hindu Law of Inheritamoe (Amendment) Act (II of 1929) introduced four more 
persons mthe order of succession among sapmdas, these bemg the son’s daughter, daughter’s 
daughter, sister and sister’s son These heirs m the order here given were entitled to rank m 
the order of succession next after the father’s father and before a father’s brother The term 
’suter* includes a hadf*suter. In addition to the above, the PGndu Women’s Rights to 
Property Act, 1937, introduced two more heirs, namely, the widow of a predeceased son 
and the widow of a predeceased son of a predeceased son, and under that Act, these two 
widows succeeded along with the sons and widows of the propositus 

In the absence of relation’ above-mentioned, the preceptor, the pupil and the fdlow 
student m respect of religious instruction, inherited in the order in which they are here mentioned 
(Sambaitvam v S4cr$Uuy oj Stall) **• and where none of these existed, the property eshcated to 
the Crown. ColUctor aj MasuUpatam v Cavaly Vtahita Girdhart Lai v. Bengal . 

As to the ascertainment of the heirs on the death of a woman who died after the Act 
and who had mhented a woman’s estate from her husband or father who died prior to the Act 
in accordance with Dunt Chmnd v. Mt Anarkalt, the answer should be that if the woman 
who haul inherited to a qualified estate had not become the absolute owner of the property by 
her not being in possession of the same after the Act, then the persons entitled to recover 
and succeed to that property arc only the heirs ascertained under the Hindu Succession 
Act of 1956 and not the heus under the old Hmdu Law. Thc^ view of the Patna High 
Court in Retittkabala v. Aswtnt ICumar*^^, thal in surh a case the heirs entitled to succeed on 
the death of the woman are the heirs as ascertained under the old Hindu Law and not under 

(146) 44 M. 704. 

'147) 8 M.I.A. 500 

(148) 12 KU A. 448. 

(149) 73 I A. 187: (1946) 2 ^LL.J. 290; LL-R. (1946) All. 748. 

(150) 1961 Pat. 498. 

■ L— 55 
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the new Succession Act of 1956, is unacceptable. The contrary view, »i«.,that m such a case. 
It IS the new Hindu Succession Act that applies to govern the ascertainment of the heirs and 
not the old Hindu Law, has been held m KtUdip Singh v. Karnaxl Stngh^^^ following the earlier 
rulings of the Punjab High Court. It is submitted that the latter View is to be preferred as 
it IS in conformity with the decisions of the Privy Council and the other rulings of the 
various High Courts in India following it.*** 

1-A Scope — ^Undes this section of the Hindu Succession Act, 1956, the entire law of 
intestate succession amongst the Hmdus to whichever school they may belong has been 
tlioroughly changed and overhauled on the basis of propinquity and affection, and wherever 
thi' test as between two relations cannot t'lvi a clear answer both of them have been taken 
as simultaneous heirs “• There are four classi's of heirs laid down by this section • (a) The 
heirs coming under Class I of the Sche*dule. (A) Heirs coming under Glass II of the Schedule 
(c) The agnates of the decea'cd who do not come under any of the first two classes, (d) The 
cognates of I he deceased who do not come under any of the above classes A person in each 
of the above four classes above-mentioned succeeds only if there is no one in any of the pre- 
vious classes “Dying intestate” occurring in this section are words of mere description 
indicating the status of the deceased and have no reference to the time of death. It means 
in the case of intestacy 

There is nothing in the Act to divest the properties from those in whom they had 
become vested on the opening of the succession before the Act. For instance, if the pro- 
perties had vested in the sons of a Hindu on the latter’s death before the Act, the fact that 
under the Act the daughters also would succeed along with the sons does not enable the 
daughters to claim a share m the properties which had vested in the sons Rant Deot v 
Paramanand,^*^ 


The accepted position undei the Hindu Law is that where a limited owner succeeds to 
an estate, the succession to her estate on her death will have to be decided on the basis that 
the last full owner died on that day It is as if the last full oimer had lived up to and died 
on the death of the limited owner. A necessary corollary is that the law as then m force will 
govern the succession So where the limited o'vncr died after the commencement of the 
Hindu Succession Act, the provisions of that Act must apply If the limited owner had parted 
with the inherited estate, for instance by gift, and was not in possession when the Act 
came into foice the reversioners ( he nearest hens of the last full owner under Section 8 of 
the Act) could recover possession on h-r death It however the limited Owner had been 

(151) IC61 Punj 573 

(152i S cDayaSvioh v Dhan Kutr, (1974) 2 SCJ -45 1974 3C 663, , Fatah Bibi v Chnran Dass, 

(1970) 2 SC J 629 1970 S C 78=1. 

(153) 4run'ichalathnmmai V Raii^handran Pillat, (1%'^) 1 MLJ 254* I LR (1963) Mad. 778: 1963 Mad 

255 

(154) Daya Singh \ Dhan Kaur, Satyaaarayana v Sfetvnmn,Wl2 Mys 247; Shanmghosxmdaratkammal 
V Rarayana Konar, (1972) 2 M L J 336 85 L W 670, Mmikynmmal v Venkati Subba Ran, (1978) 2 An W.R. 18 
(1978) I An L.T 274 


(155) 1961 Raj L W. 240 
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in possession of the inherited estate she would become the full owner thereof under Section 14 
of the Act and on her death it will pais to her own heir under the Act.“* 

A man mav die prior to the date of the Act but succession to nis estate may open only 
after the Act if m between there are one or more female heirs Ratmkmman v Sunder Lai 

This section applies to the properties of a male Hindu and does not govern his interest 
in a Mitakshara coparcenary property {Sfuvoraj Stngkif Met Afa»iia,»** ani is not retrospec- 
tive. The section applies to every csiseofa Hindu dying intestate leaving no one on whom 
the property can devolve by survivorship Property not covered by a will will devolve m 
accordance with this section.'^® A person claiming by succession has to prove that the deceas- 
ed to whom he succeeded died intestate. If there is a will the person claiming title by 
sttccession has to prove hts allegation that the will is not effective*'* Tiic section read 
With the Schedule makes no distmction between the ancestral or non-ancestral nature of 
the property or as to wherefrom or how the deceased got it *•'5 Where a father and son 
had divided the famdy business and were running it as a partnership, on the death of the fathei 
intestate, the sunount standing to the credit of the father devolves on his son in his indmdual 
capacity and not as an undivided family consisting of himself and hu sons ** * 

2. •timary Iialta.— The Schedule to this Act mentions the 6rst two classes of heirs 
who are to take the property of a deceased The first class of heirs may be called primary 
heirs and these are four in number, namely, the son, the daughter, the widow and the mother, 
and they all «hare equally and simultaneously. If, however, a son had predeceased d*e father 
the son’s widow and his sons and daughters will take the share which would have gone to the 
deceased son equally between themselves. Similarly, ii a dauf^ter had predeceased the father 
her son and daughter would take the share of the deceased equally between themselves. It, 
again, both a son and hts son had predeceased the intestate, the widow of the predeceased atm 
of the predeceased son, the son of the predeceased son of the prcdeceas^ son, and the 
daughter of the predeceased son of the predeceased son will take the share that svould have 
fallen to that branch equally All the heirs mentioned in the preceding paragraph are put in 
Class I as the first preferential heirs, their total number being 12. But grandsons, grand- 
daughters and great-grandsons come in under the doctrine of representation only m the absence 
of their parents and it b therefore unlikely that m any case all the 12 heirs wifi succeed 
simultaneously. Under Section 9 these heirs take to the exclusion of all others. Section 10 
provides for the distribution among the heirs m Glass I of the Schedule in accordance with the 
following rules: 

(156) Z>qM S$HSh V. Dha„ Kmu. (1974) 2 S C J 245s 1974 S C e63, C( , Mnjtta Kachra v, Mtram 
Ukkmen, (1979) 20 Ouj. L R 64 

(157) 1959 Od 787. 

(158) 1963 MP. 360. KempuA v Gingamma, 1966 Myt 189, Gopi Chnnd v Btda„u> Kuer, 196G Pat 2SI,> 
Bramrna v. Vtrvpamaa, (1967) 1 S C J. 746 1966 S C. 107. 

(159) Apbauuunju v. (1972) 1 An W.R 306' 1972 A F. 258 

(160) Parma Randy Sofya Dra, ILR (1972) 1 Delhi 682. 1973 Delhi 196 

(161) BKaguamiasy 1974 M P.LJ. 455 

(162) GurAu Singh v DarAan Stn^ 1973 P. & H 362 cF, Armacko'alhamnal v. Ramckandron, (1968) t 
M.I ij. 254i 1<»63 Mwl. 255. 

(163) Ctmudnkner ^ W*al*.tax v QmnAtr An, (1974) 96 r.T.R. 634. 



868 


Burao LAW [Gbat. II 

1. The intestate’s widow, or if there are more widows than one, all the widows 
together shall take one sbaic: 

(2) The curvivmg sons and daughters and the mother of the intestate shall each take 
one share ; and 

(3) The heirs m the branch of each predeceased son or each predeceased daughter of 
the intestate «haU take between them one share 

The distribution of the share among i he heirs in the branch of each predeceased son or 
each predeceased daughter of the mtestate, will be as follows: The distribution of the share 
among the heirs of the branch of the predeceased son shall be so made that the mtestate’s 
widow Or widows together and the surviving sons and daughters get equal portions, and the 
branch of the predeceased son gets the same portion Among the heirs of the branch of the 
predeceased daughter the distribution of the shares shall be so made that the surviving sons 
and daughters get equal portions. 

Under Section 8 a son inhentmg the property of his divided father takes it as his 
separate and individual property to the exclusion of his own son. This being the statutory 
provision no interest will accrue to the grandson in such property though this u derogatory 
of the law established according to the principles of Hindu Law. The statutory prosnsion 
prevails 

Where a Hindu male dies intestate leaving behind a widow and a daughter both the 
widow and the daughter succeed to the property simultaneously under the Act to exclusion 
of all other heirs, and each of them takes her share absolutely under section 14 Tnvtni 
Dm v Sharada Den.' •• 

But if the Hindu male died before the Act leaving a widow and a daughter and the 
widow had succeeded to his estate imder the prior law the estate having vested in the widow 
prior to the Act she becomes the absolute owner of the estate by reason of section 14 of the 
Act and the daughter is not entitled to claim any interest along with the widow on the basis 
of co-heirship under this section, Sampathkuman v. Lakihmt Ammd'** 

A daughter with reference to section 8 and the Schedule means a legitimate daughter 
With the father what the Act contemplates is legitiinatc relationship unlike with the mother. 
An illegitimate daughter is no heir of her putative father •• ' 

Remarriage of the mother does not affect her right to inherit the property of her son on 
his death as his heir 

3 Secondary h«irs —Section 8 (4) provides that where there is no heir of CHas s I, 
then the property of a Hindu male dying intestate shall devolves upon the relative specified m 

(164) Additional ClT.v. Karuppm C/udtw, 1979 Mad. 1 (F B.). Sre alio C 7 7. v. lUm Rakshpti, (1968) 
67 I.T.R. 164 (All) See however C. / T. v. BabuHun, (1970) 108 l.T.R. 417, 420. 

(165) 1968 AU 773. 

( 166 ) 1L.R (1962) Mad. 832 

(167) Appa V A/tiOiam, 1975 Ker. L T 699, Dadn ▼ Baghuuth, 1978 Mafa. L.J 789. 

(168) RatniBaty Mndemev, 19^n.PJ, J. 515. 



9. 8] noi HiMsu RToaMaoN aot (xxx of 1956) t09 

GUtt II of the Schedule. Section 9 provides that in respect of these heirs in Class I! those in the 
first entry slialt be preferred to those in the second entry and those in the second entry shsdl be 
preferred to the heirs in the third entry and so on in succession and among these relatives the 
property shall be divided between the heirs specified m any one of the entries so that they share 
equally. Tlierc are 9 entries m Glass II . Under the first entry comes the father, and he stands 
alone In the second entry are found son's dav^hter’s son, son's daughter’s daughter, brother, 
and sister, and these share the property equally Apropos this entry the Bombay High Court 
observes that the classification thereunder is noton the basis of nearness of blood relationship 
and the heirs in the first two categories are much far removed from the mtestnte than the heirs in 
the last two categories.*** In the third eptry are found 4 relatives, namely, daughter’s son’s son, 
daughter’s son’s daughter, daughter’s daughter’s son, daughter’s daughter's daughter and these, 
take equally. In entrv lour there are again 4 relations, namely, brother’s son, sister’s son, 
brother’s daughter and sister’s daughter In Entry V father’s father and father’s mother 
alone come in In entry VI father’s widow and brother’s widow come in and take equally- 
Entry VII mentions father’s brother and father’s sister taking equal shares Entry VIII 
brings in mother’s father and mother’s mother and they take equal shares The last and the 9th 
entry mentions mother’s brother and mother’s sister as takmg equally. The brother or sister docs 
not include a brother or sister by uterine blood Fathers widow in Entry VI mu't necessarily 
mean the step-mother since the mother comes under Class I, and since it is dear that a mother 
does not mean stepmother, mother's father and mother’s mother cannot refer to sicp-mother* 
father or step- mother’s mother m Entry VIII, and mother’s brother and mother’s sister m 
Entry IX ^.nnot refer to step-mother’s brother or step-mother’s suter 

4. Agaadc relatiUma.— Under section 8, if there is no heir coming under Class (I) of 
Class (II) of the Schedule to the Act, then the property of the deceased devolves upon his 
agnates. An agnate is defined in Section 3(1) (a) as one related by Word or adoption wholly 
through males and Section 3 (1) (J) makes it clear that “related” means related by legitimate 
kinship To come under the 3rd class of heirs, namcl>, agnates, the relative must not be one 
coming under the 1st or the 2nd class of heirs cf,the Schedule For instance, the brother is 
an agnate, brother’s son is an agnate, father’s father, father’s brother ate also agnates, but since 
these come under Class II of the Schedule, they do not fall under the class of mere agnates who 
succeed Only after the first two classes of heirs are exhausted. The order of succession among the^ 
agnates shall be determined in accordance with the rules of preference laid down under Section 
12 as follows • Of tw'o heirs, the one who has fewer or no degrees of ascent is preferred* 
Where the number of degrees of ascent is the same or none, that heir is preferrd who has 
^ewer or no degrees of descent. Where neither heir is entitled to be preferred to the other 
under either of these tests, they take simultaneously 

5 Cognate* — Under section 8 (d) cognates who do not come under Class (I) or 
Class (II) of the Schedule arc brought in as heirs if there is no heir commg under either of 
those classes or under the class of agnates. Amongst the cognates also as m the case of agnates 
the order of succession should be determined in accordance with the rules of preference laid 
down for the agnates, namely (1) of two heirs, the one who has fewer or no degrees of ascent 
IS preferred; (2) where the number of degrees of ascent is the same or none, that heir is preferred; 
who has fewer or no degrees of descent; and (3) w’here neither heir is entitled to be preferred, 
to the other under these two rules, they take simultaneously 


(16») See PursA^um r Skr^ 1976 Bom. S7S. 
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9 Order of sacceaeion among heirs in the Schadnle. — Among the heirs specified 
111 the Schedule, tho<:o m Class (I) shall take aimultanrously and to the exclusion of all other 
heirs, those in the first entry m Glass (II) shall be preferred to those m the second entry; those 
ID the second entry sliall be preferred to thtne m the third entry, and so on in succession. 

Scope — I'his section deals with the order of succession among the heirs m the Schedule to 
the \ct. I hi Schedule mentions only two classes of heirs, heirs coming under class (I) and heirs 
coming under chsN (II). The difference between these two classes is that in the case of heirs of Class 
(I) this tike simultaneously while the heirs mentioned in Class (II) do not all take together, 
the distribution of the heirs coming under Class (II) being governed by Section 11 as already men- 
tioned Tins section lays down that the heirs mentioned in Class (I) exclude the hcirs mentioned 
In Classs (II) and all other relations and that with reference to Glass (II) heirs, the heirs men' 
tioned m a previous en'ry will exclude the heirs, mentioned in a subsequent entry Thus father will 
exclude son’s dangler’s son because the father comes under the first entry of Class (II) and son’s 
daughter s lOn comes in the second entry So also son’s daughter’s son who comes in the second 
entry of Class (II) excludes the daughter’s son’s son who comes m the third entry of Class (II) 

A reference to these entries will show which of these second class heirs wjl exclude the others 
coming in the said class. It i* manifest that the intention of the Legislature is to scheme out 
a line of succession bfsed upon nearness of relattonhip said presumed natural affection of the 
deceased and that there should be no distinction between persons standing in the same degree 
of relationship merely by reason of sex or by anv principle of superiority of one bom throu gh a 
male over another through a female. The word ‘entry’ m this section as well as m Section 11 can 
refer only to all going under a Roman numeral and not one that is denoted bv the Arabic 
one Hence the groups of heirs specified in the various entries under class (2) will simultaneously 
succeed excluding those in the succeeding entries. Arunachalathanmal v. Ramackaniram Ptllat*'* 


Ifi IMstribation of property asnong bdr a fai claaa I of the Schedule.— The 

property of an intestate shall be divided among the heirs m Glass I of the Schedule m 
accordance with »he following rules: — 

Pill* 1 — The Intestate’s widow, or if there are more widows than one, all the widows, 
together, shall take one share. 


RuU 2 — The surviving sons and daughters and the mother of the intestate shall each 
take one share 

RttL' 3— The bars in the branch of each predeceased son or each predeceased daughter 
of the mtestate shall take between them one share 

Rule 4 — The distribution of the share referred to in Rule 3— 

(i) among the heirs in the branch of the predeceased son shall be so made that his 
widow (or widows together) and the surviving sons and daughters get equal portions; and the 
branch of his pre-deceased son gets the same portion; 

among the heirs m the branch of the predeceased daughter shall be so made 
that surviving sons and daughters get equal portions. 


(170) (1963) I M,LJ.25t 
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THE HIHDU SOOOBSSION ACT (XXX Of 1956^ 

Scope— The section deals with the distribution of the properties amongst heirs under 
Class (I) of the Schedule. Tlie property of an intestate shall be divided amongst such heir* 
m accordance vrith the following lules; 1. An intestate* s widow «hall take one share, but if 
there are more widows than one all of them together shall take one share 2. Each of the sons 
Will take a share. 3 Each of the daughters wdl take a share 4. The mother will take a share. 
5. If a son has picdeceascd leaving heirs, the widow, the son and daughter of such predeceased 
son shall take as between them one share, 6 If a daughter has predeceased leaving her heirs, 
her sons and daughters shall take as between them one share 7 The distribution of the share 
in the branch of each predeceased son shall be so made that his widow or all his widows 
together and the surviving sons and daughters gets equal portions, and the branch of the pre- 
deceased son’ s predeceased son gets the same nortion. 8. In the case of the branch of a 
predeceased daughter the distribution shall be so made that the surviving sons and daughter* 
of the predeceased daughter get equal portion. 

Where a male dies leaving two widows and sons and daughters, both the svidowt 
take one share as tenants-m-common and each of the sons and daughters takes one 
share and, on the death of a widow the share taken by her as a co-owner along with her 
co-widow docs not go to the co.widow but to her oswn heirs (Mont v Hamaknskna)^^*. 


11. Distrilmtioii of property among heira in Class 11 of the Schodnle — The 

property of an intestate shall be divided between the heirs specified m any one entry m Class II 
of the Schedule so that they share equally 

Scope. — This section deals with the distribution of the propertie* amongst heir* under 
Class (II) of the Schedule. It must be remembered that none of these heirs can come in so long 
as an heir mentioned in Class (I) is available. It must also be remembered that an heir 
:oming in a prior entry in Class (II) is preferred to an heu- coming in a subsequent entry in 
Class (II), But when in the same entry more heirs than one are mentioned, they shiure equally* 
Thus in Entry (II) four heirs arc mentioned, namely, son’s daughter’s son, son's daughter’s 
daughter, brother and sister, and all these 4 relations being m the same entry take together 
each taking an equal share So also m Entry (HI) and Entry (IV), a group of 4 relations is 
mentioned, and all these relations m each group take together But m each of the Entries (V), 
(VI), (VII), (VIII) and (IX) one finds only two relations and these two relations shall take 
equally. 

The use of Arabic numerals in Entries II to IV of Class Ilonly have no particular 
significance Numbers or numerals are employed for the sake of convenient and easy reference, 
but their use cannot override the statutory provisions. The use of Arabic numerals is not 
decisive of the point whether or not the heirs m Entry II of Class II succeed simultaneously 
and equally. The language in section 11 that the property of an mtestate shall be divided 
between the heirs m any one Entry in Class H so that they share equally would not be 
consistent with the view that the hCirs shown against an Arabic numeral constitute an Entry 
within the meaning of Section 11. It is also significant that in Class I males and female heirs 
are treated as equal and there is no reason why it should be different in Class II. In the ab- 
sence of any indication in the sections or the Schedule itself to make a i dical departure from 
*he general scheme of classification of heirs, it caxmot be said that in tl i « ase of Entries II to 


(171) (1970) Khb. L.J. Note 23 Bombay. 
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rV only the Legislature intended to create an order of preference and lay down the fame by 
Arabic numerals Thus the brother and sister of her husband will succeed to her taking equal 
shares The word “Entry” in Section 11 denotes the group of persons represented by the 
Roman numerals m Glass II to the bdhcdule and no* by the Arabic numerals. A brother's 
daughter will not exclude a sister’s son The expression “they share equally” m Section 

1 1 refers to the individual shares within the particular entry and not to any particular groun 
of heirs as constituting one unit^’* 

12 Order of aucoesaloti asnong agnates and cognntes — ^Thc order of succession 
among agnates or cognates; as the case may be, shall be determined m accordance with the 
rules of preference laid oown hereunder* — 

Rule 1 —Of two heirs, tuc one who has fewer or no degrees of ascent is preferred. 

Rule 2 — Where the number of degrees of ascent is the same or none, that heir is prc' 
^erred who has fewer or no degrees of descent, 

Rule 3 — Where neither heir is entitled to be preferred to the other under Rule 1 or Rule 
2 they take simultaneously. 


SECTION 12— SYNOPSIS 

1. Scope S* Dosroco of decent. 

2. D^reeo of ascent 4. Taking almnltaneonaly. 

1. Scope.— This section deals with the order of succession among agnates and cognates 
who do not come under Glass (I) or Class (II) of the Schedule to the Act The agnates are 
preferred to the cognates as already mentioned m section 8 (c) and 8 (cf) The order of 
succession among agnates or cognates as the case may be, shall be determined m accordance 
With the following rules of preference • 

(I) Of two hein one who has fewer or no degrees of ascent is preteircd 2. Where 
the number of degrees of ascent is the same or none, that heir is preferred who has fewer or no 
degrees of descent 3. Where neither heir is entitled to be preferred to the other under 
Rule I pr Rule 2, they take simultaneously 

2. of asoeiic. — Rule (I) of section 12 which says that of two heirs the one 
who has fewer or no degrees of ascent is preferred means that an heir who claims as the 
descendant of the propositus or one who is m the nearer line to him is to be preferred to one 
who claims m a remoter Ime. Thus, leaving out the heirs mentioned in Classes (I) and (II) 
of the Schedule, a son's son’s son’s son, being a descendant in the line of the deceased is to 
be preferred to brother's son's son who comes m the father’s Ime which is remoter than one’s 
own Ime. Again, a brother’s son’s son being in the father’s line is to be preferred to father’s 
brother’s son's son who is in a remoter line, namely, the line of the grandfather. Each line 
must start cither with the propdsitus when the claimant is a descendant of the propositus or 

(172) Sa^aCharoMv Umilt, 1970 S a 1714. 

(173) ItMgasumif^r Aabbpw, (1972) 1 klLJ. 29 85 L.W. 724. 

(174) TTMOani v. (1973) 1 MX.J. »: 86 LW. 799.‘ 197S Had. 274; Kmima FUki ▼. 

UhkmAmma, 1971 Ker. LT 937/ 1972 Ker. 66. 
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with the lathtf or any other male ancestor of the |»opositui. This rule lays down merely that 
a relation who traces his relationship to the prcq>ositus either m the propmitus* own last or 
in the hne of a nearer ancestor is to be |»eferredt o one who traces ha relationship in the 
Une of a remo ter ancestor in the male line This will be the position with reierenoe to 
agnates. Sunilar principles will apply to relations claiming as cognates. It must be reinem> 
Ixred that there u no distinction shown here between a male claimant amd a female daimant. 
Hence a father's father's brother will take equally with father's father's sister. So also mother^s 
father’s brother, Will take equally with mother’s father’s sister 

3. Degrees of descent. — Rule (2) of section 12 says that in the case of agnates or 
cognates, where the number of degrees of ascent a the same or none, that heir u ptefened who 
has fewer or no degrees of descent Tha means the same thing as that where a persem in the 
same liqe is nearer to the common ancestor than another relation of the same Ime, the fonner 
u preferred to the latter. Thus a father's brother's son being nearer than father's brother's 
grandson is preferred to the latter though both of them are m the same line, naunely, the line 
starting from father’s father So also the brother’s son’s son, is to be prefenned to the 
brother’s son’s son’s son for though both the claimants are in the same collateral line begmning 
from the father, brother's son’s son is nearer or has fewer degrees of desecat than the brother’a 
son's son’s son In the same wfty a son’s son’s son’s son a to be p r efci r e d to a son's son’s 
son's son’s son for though the claimants are m the same Ime, namelv, the line of the pro p o sk ui 
the former u m a nearer di^e than the latter Where both the claimants are cognates and 
their degree of ascent is the same, under rule 2 of section 12, the claimant who is one degree 
remoter in descent will be excluded by the other »»». 

4. Taking aimnitnaeonaly — ^Where the heirs, are equal m descent in the same line 
they take simultaneously. Father's father’s father and father’s mother’s mother take equally 
being m the same Ime, so also son’s <on*$ sem’s daughter and son's son’s son’s son take 
equ^y both being m the lines of the deceased and neither being nearer m descent. In the 
application of these rules there Is no discrimination on the groxmd of sex It should not be 
forgotten that a relation who u an agnate though in a remote degree of ascent or decent or 
of both 15 to be preferred to a cognate u ho may be in a nearer degree or nearer line or both. 

13. Compntntiosi of degrees. — (1) For the purposes of determining the order of 
su^ssion among agnates or cognates, relationship shall be reckoned from the intestate to the 
heir m terms of degrees of ascent or degrees of descent or both, as the case may be 

(2) Degrees of ascent and degrees of descent shall be computed mdusive of the intestate* 

(3) Erery generation constitutes a degree either ascending or descending. 

Scope. — ^Thu lays down the rules for the computation of degrees. For the purpose 
of determining the order of succesnon among agnates or cognates, the relatkmship slialD be 
reckoned from the mtestate to the heir in terms of degrees of ascent or degrees of descent or 
both as the case may be. Degrees of ascent and degrees of descent shall be oonqmtcd 
inclusive of the intestate. Every generation constitutes a degree either ascending or des. 
ocnding. 
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If. FMpcsty Of afcnwleiUnda to b« iMrabMlnte proptft7—<l} Any property 

ijfl by a fnnaie Hindu, wliether acquired b« fore or after the commencement of thrt 
Aet, fliiaQ be held by her as full owner thereof and not as a limited owner 

t^ arn g Ut m . — In this sub>sc( (ion “property” includes both movable and immovable 
prope rt y aoquirctl by a female Hindu by inhcritDincc nr devise, or at a partition, or m lieu of 
maintcnaoce or arrears of niamtcnance, or by gift from any person, whether a relative or not, 
before, at or after her mariiagi', or liv her own slcill or exertion, or by purchase or by pres- 
cr^ion,or 111 any other manner whatsoever, and also any such property hill by her a« 
ttrMtmm immediately before the commencement of this Act. 

(2) Nothing contained m sub-section (1) shall apply to any property acquired by way 
of gift or nader a vnll or any other instrument or under a decree or order of a civil Court 
oronder an awird where tlie terms of the gift, will or other instrument or the decree orrle 
or award prescribe a restricted c^f'tc m such property. 

SECTION 14— SYNOPSIS 

17. RuStlcted Mtate md«r lasWiMtiCM o4 
etc. 

IS Side by a Hfaidafcmale 
19 MeetpiKe by m Hfakh female 

20. Lcaaeby a Hfanln laaaale. 

21. Weaaaa’a right te pMaesalaa. 

22. Oedaratary decree regacdlac iavalidlty of 
aUemdbia. 

23. A female bolder eelliat prior to the Aet 
but coBtioaiag iu poeeeeelon after the Act. 

24. Agreement to ecU by o femsle limited 
bolder 

25. Dcotb of the alleaotlag frmale prior to the 
Act 

26 Joint fenoolo boMevo and aUooatlon*. 

27. Coootroctloa of iastramente, docreeo 
awards, oto. 

28. Pooltioa of co-hdresoco like co-wldaws and 
co-daugbter a 

1. Scope — ^Thc Hindu Succession Act confers upon females full rights of inheritance 
and sweep# away the tca'Jitional limitations on her powers of disposition which were regarded 
under the Hindu law u mherent m her estate*’*. Before the enactment of section 14 the 
properties in the possmskm of women were cither absolute properties with which thev could 
desd in any manner they liked or properties in which they held what was called a limued 
estate, a peculiar idiid of prpjKrty almost unknown in any other jurisprudence. The nature 
and the quahty of this linutrd estate is discussed in sectkms 509 and 511. Under 
section 14 subject to certain exceptions where a limited estate has been created by a written 
mstrument, etc.* whatever property is in the possession of a woman, whether it has been 

(17Q Mm mt M v. 1962 Sa 1488. 
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acquired before or after the conunenccmegt of t kk Act shall be legarded ae her afandute 
petty. The word “acquireil” in oectjon 14(1) h** to be Riven the widest pooihle oeaBiDg 
because of the language oi the ExpUmaturn to section 14 ( 1).*** It implies that the wmnm 9 * 
or there came or fdl to her some nghtf title or interest in the property by rartuc d whids 
she could hold the property and claim it to be m her exclusive possesdon and no one dse 
could compete with her or defeat or frustrate whatever she acquired.^** Sub-sect ion (1) 
provides that any property possessed by a Hindu female shall be held by her as full owner 
thereof and not as a limited owner. TTie words “any fwoperty” are, even without any ampii* 
fication, large enough to cover any and every kind of property, but hi order to ex pan d the 
reach and ambit of the section and make tt all comprehensive ati Fxplxnttim has been enacted 
to the 1st sub^eaion which provides that ih^ ciq>ression “property** includes both movable and 
inunovable property, acquired by a female Hindu by inheritance or devise or at a partition or 
in lieu of maintenance or arrears of maintenance or by a gift by any person, whether a relative 
or not before, at or after marriage or by her own skill or exertion or by purchase or by pres* 
■cr^tion, or m any other manner whatsoever and also any such property held by her aa jindfaaa 
immediately before the commencement of thu Act. Whatever be tbe kuid of property, 
movable or immovaUe and whichever be the mode of acquuition, it would be cowered by snb» 
section (I) of Section 14, the object of the Legislature being to wipe out the daafaSities 
from which a Hindu female suffered m regard to ownership of property under the old Shastric 
law, to abridge the stringent provisions against proprietary ri^ts which were often negRtd* 
ed as evidence of her perpetual tutelage and to recognise her status as ^ indqicniksit and 
absolute owner of property.*^* The ffepfsneftsw seeks to indicate what the word *‘pcopcrty^ 
m sub*section (1) means. The emphasu, however is not s© much on the word property as on 
the several modes by which the same was open to acquisition. Hindu woman is sought to be 
vnade the absolute owner of the property acquired by her by any one of the several nodes 
detailed m the ExPiuuUivn to Section 14 (I) on the statutory assunqitien that the woman is tbe 
limited owner of the property acquired by her in any of these modes thou^ in point of fact 
such acquisition may not amount to ownership m any sense, or even an interest therem but 
amounts only to some mterest or right to the property. A Hindu woman is assumed to have 
acquired limited ownership under this statutory fiction even in properties allotted to l^er mds- 
ebarge of her mere right of residence or in lieu of her right to maintenance though in fact 
such acquisition happens to be only of some right or inteest, not m but to, the same and sfaff 
is expressly then declared to have become absolute owner thereof on this footing.*** The 
second sub-section provides that nothmg contained in sub'section (If shall apply to anyprtv 
perty acquired by way of gift or under a -villorany o' her instrument or nnder a decree or 
order of civil Court or under an award whjrc the terms of the gift, will or other instramciit 
or the decree, order or award, prescribe a restricted estate m such prc^icrty. The scope and 
area of sub-section (2) is quite separate and defined, it applies only to such transactima as 
confer a new right, tuU or interest on the Hindu female***. Sub-section (2) k more in the 
nature of a proviso or exception to sub-section (1) mid being m the nature of an exceptwo to 

(177} Bngn Prrtheg v. Sm. Kwup Dm, 1970 S C. 1963. 

(178) Jl«j Kumer v. S^t^wnt Prtm Prdunk Kmr, 1972 P. & H. 473 

(179) Tylatamme y.StOa JUd^. (1978) 1 S.GJ 29: 1977 aG 1944 1947 i 

(180) Renuken^n n.Smeinhm, 1978 Boa. 212 d , Am PMtol v. PMUI Mwnk, (1978) 4 AJOL 7l5. 

(181) 7aktmmv.5kfts Adb. supra. 
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a piovsiaa which if calculated to achieve a social purpoie by bringing about a change in the 
VKial and eomaauc position of women in Hindu society, it must be construed strictly so as tn 
impinge as httle sa possible on the broad sweep of the amehorative provision containca in 
sub-section (1). It cannot be interpreted in a manner udiich would rob sub-section (1) of its 
efficacy or emasculate it.t«* Sub-section (2) must be read in the content of sub-section (1) 
and must be confined to cases where property is acquired by a female Hindu Jot Aojtrst ttm* 
as a grata widtoat at^ pn-ntsitag right, under a gift, will, instrument, decree, order or award the 
terms of which prescribe a restricted interest m the property It is not enough for the 
decree, order etc, to prescribe the restricted estate It is further necessary that the female 
Hmdu should acquire the property under that very decree or order 

In Sumtdira v. Maharaj a female Hmdu who had inherited her husband’s property 
made a gift of a portion thereof tp her illegitimate daughters prior to the commg mto force of 
the Act It was held that the next presumptive rcversion>‘r had a right to challenge the afore- 
said gift and get a declaration that it would be void and ineffective as against their interests 
and that the illegitimate daughters could not claim that thCir right to remain m possession during 
the lifetime of the donor had matured into absolute rights by virtue of this section 

This section has application only where the female m possession of the property is a 
Hindu. A Christian woman belonging to a community m a particular locality' though 
governed by Mitakihara law will not be witiun the purview of the section.^** 

2* Aay p ro p e r ty po a a raa nd by • female —The expression ‘possessed’ gives thn 
indication of the cases to which the section is made applicable Unless the propeny is m 
possession of a female Hindu, whatever be the manner of its acquisition or the time of such 
acquisition, this section has no application The female Hmdu must be alive and must be in 
posseoion of the property m question If the woman had died before the Act, or if she had 
ceased to be m possession even prior to the Act, this section can have no application If the 
woman had sold away the property prior to the Act and the property had ceased -o be m her 
possession even prior to the Act by reason of such sale, such property cannot attract the applica- 
tion of this section. See fToharuiiMmi V rrrrovM Batu Baov. JfarajH** Mst. Jattkuf^ 
V. Maiadakkttl v Atmmigha.^'* See ako Aadalammal v. Sivaprakfisa,^*^. female m 

possession without any ri^ts]. 

(182) TOatamma (1978) I SCJ 29 A.I R 1977 5-C 1944, 1947. 1948, 1968 

(183) Had, 1948, 1972 See abo Bain Pnshad v Sad Kmm Dm. 1970 S a 1963; v BaUammal 

(1971) 1 M.L.J.438; Tkayyaai9ak,. (1979) 1 MXJ. 87. 

(184) Btagami v Vuhammth, 1979 Boa. 1, cf., Cmatkmar v. Hann, 1974 Gau. 73 IDecUnnoa of owner- 
ship m vutue of hernhip to husband and not in virtue of decree, S. 14 (1) alone applies]. 

(185) 1963 H.P. 21. 

‘186) Artatlmomat v. Tahk Umd Board, 1977 Ker LT 333 

(187) 1939 S.OJ 437 (1959) 1 MX.J. (Sa) 158. 

(188) 1961 Bom. 300. 

(189) (1959) ILP. 1. 

(190) (1958) I MX.J. 101.- (1958) iiad.235. 

(191) I.L.R. (1963) Slad. 960. 
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The UK of the expreiuon *^poaietted by** initeed of the t a tp re M i on **in ponegfion of* in 
Section 14 (1) wbs intended to enlarge the meaning of that expression. A property is said to 
he poBseseed by a person if he is its owner even though he may, for the time bcinft be out 
of actual possession or even constructive possession.*** The term has been used in a very 
■wide sense so as to indude the state of osvnmg or having the property in one's power. For 
-applying Section 14 (1) it is suffident if a Hindu woman has a nght in the propierty and the 
said property is m her power or domain *** It is enough if the wonun has a right to the 
property of which she a in possession however restricted the nature of her intesest may be *** 
Unless the possession of the female owner., rested on some vestige of title in her it will not 
enable her to take advantage of Section 14 Where the Hittdu female has parted with her 
rights so as to place herself m a position where she could in no manner exercise her right of 
-ownership any longer; section 14 (1) cannot ap|rty.>»* Nor can mere physical possessioa of the 
property without the right of ownership attract the provisions of sub-section.*** nor pos- 
session as a trespasser **■ In Jtaaiuuidtm v AtaJZam*** it was held that thekarta of a joint 
family was entitled to alienate the family property for the legal necessity of the family so as 
tto be binding upon his mother who bad succeeded to her husband's interests m the family 
jiroperty. The reason given that vnthout partititm. the widowed mother could not be takmi 
to be possessed of the property without which the absolute ownership as provided in Section 
14 would not come to her benefit is not, however, sotmd The expression ‘*any property 
possessed by a female Hindu*’ would include the proprietory right which had accrued to a 
Hmdu widow under the Hmdu Women's Rights to Property Act of 1937 even though the 
latter Act now stands repealed by the Hindu Succession Act. Goautiammal, v. *** 

3. PonMwnisML — Vor property to be "possessed” by a female Hindu as provided in Section 
14 (1) two things are necessary .(1) she must have had a ngbt to the possession of the pcopoty; 
(2) she must have been m possession actually or constructively.*** The term "poMcssed” 
should be understood m the legal sense of entitlement to secure such possession. It may be in any 
manner recognised by law.*** A Hindu widow remaining in possession of her first husband’s 
property without title after her remarriage before the Hindu Succession Act came into force 

(192) idtmgti Smgkv. Smt. Kaltmt. 1967 SC 1786. 

(193) MwmmU v. 1962 S.a 1493. 

(194) ifjMrsai v StajuM. 1976 Boni. 272. 

(195) v. 5ninwvs RadSgr. (1971) I H.L.J. 64 - 84 L.W. 626 [widow after c 

sale deed betore the A.-l contmuiag in powetsioa— poSKMOn not being r^btU bendit of S. 14 (1) not 
nveilabie]. 

(196) Maagal v Smt SmUm, supra 

(197) Bramma v Vetrwpa/ma, 1966 SC 1879, Ramammal ▼. MuOtnim, (1970) 2 n . T.j , 62a 

(198) Dadfia/ v. tUjafam, 1970 S C 1019 

(199) 1961 Pat. 347 

(200) 81 L.W- 655 

(201) J Pi nd p a i v. supra. 

(202) BaMPmtdy. imf. Kmi* Om. 1970 S.C 1963. JVend v. Satu GUfadbi 1974 

v. fodSfanwd. (1978) 2 1U.J. 520: 1979 Mad. Si. 
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dinsnot acquire absoliUc ««Ic to the property *•» The expression ‘possession' in tlib Jetton 
may be saul lo iiidieati* the concept underlying that expression m Section HO of the Evidence 
/Vt That section runs as follows ‘‘Wlien the question is whetl er any person b owner of 
aiiv thing of which hi b shown to be in possession, the burd< n of proving that he is not the 
owner i> on the pi'iNon who ainrms that he is not the «.wner/ To constitute possession it is not 
necesfiry t liat there should be physical contact Merc possibility of a person dealing with a 
property cscUisivi Iv as he hkes may constitute possession: RvLallu*'^* Possession does not 
me in always actual user Rakhal v Durga Possession licing a legal expression provable in 
mam ways a man can b< in possession by himself cultivating or thmughhis tenants and pos- 
M'Mon bv leccipt ol mils is also possession known to and respected by law {Cfuna Kuiht 
V Mulaika^mal)*** Lv* n occasional visits and use of a house can be held evidence of pos- 
vvion unless it is shown that comint; to the house is in the capacity of a visitor Unmtoram v. 
Bro]o The acts wh'tharc indicative of possession must necessarily vary with the nature 
of ih« piO]ierly Wallt Ahamad vL Tata Possess'on in fact is manifested by the exercise of 
such s'xclusive control as the object is capable of In the ea^e ol wild uncleared land payment 
ofiavs may be sufTiciciil evidence of possession Ktrby v Cowdtry In Sircar's Evidence 
at page no occurs the foUosving passage with reference to possession or control over a portion 
of propel t\ 

“For the purpose of going into possession of land, it is not necessary to walk over 
the while of it, but it is enough where the lands are connected geographically to go on to 
one piece of the land .n the name of the whole {Hanmanta v Mtr Ajmoodtn * * Evidence 
of possession of cert am specific property is treated as evidence of possession as regards appendage 
of such property, though no definite acts of possession were proved as regards the appendage. 
So the possession of a garden imports the possession of the garden wall v 

Ktihore )*•* To prove ownership of an unenclosed piece of land, acts of ownership in one part 
mav be presumed to be acts of ownership over tlie whole, unless there are circumstances 
rebutting tliat presumption Evidence may be guen of acts done m other parts, provided 
that there is a coram-m character of locality as would raise an inference that the plw ei * ir 
dispute belonged to the plaintiff if the other part did {Vitlmldas v Secutary oj Stota )»»• Exercbe 
of .acts of ownership over various portions of a forest land is evidence of possession of the 
whole tract (Sim Subramanyav Seerttary oJ Sfate)*»* If a person without title acquires pos- 
sesion of part of land and nroceeds to mark om the area on the entire land which he 
intends to possess, he will be presumed i J be in possesson of the entire area though he has 


(203) SafAtr Prasad v. Usha Bala, 1973 Cal 25 82 Cil. W.N. 880 
'2C4) 43 Bom 550 

2, 5) 26 C W N 724 

(2.6) 37MLJ 544 

(207) 11 WR 136 

(208) 31 Cal. 397 

(209) 1912 \C 599 

(210) 6 Bom L.R 1104 

(211) 24 A 294 

(212) 26 B. 410,416. 4 Bom. LR 2.'! 

(213) 9 M. 285 
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phN-sical o>ntro| over only a porticHi (TtkaU v. JVaiftii,)*** fee aUo VttkaUas v. Sttretafy tff 
V/flto). •** RanOan v. F«4ir •* , wth regard to laiul lying witliin defined boimdaries, it u to 
be assumed that the acts of po<scs8ion iHK»n one part of the land shows possession of the pf-r- 
son in respect of the whole land IChuL . Acts of control of enjoyment in one 

part of hiul are relevant to show pi'ksscsston of the whole {Jents v. Wtlham)*^* But in 
questions of dupiileii ownership of Imd, OLCiipntion and possession of portions of the disputed 
area is not rcle\*ant evidence of title to the whole area, unless it can be reasonably attributed 
to a right to the whole area Tlie i>orrions so occupied may be so numerous that they 
pncticalh cover the whole area, or the occupation of a portion may be reasonably attributed 
to a right of ownership in a laigci ijca But that larger area must be defined, in other 
words it must be attributable to an ixistmq boundary {Omantnt v Chit Ob*ng) 

‘*As a geneial rule possession of pait is in law possession of the whole, if the whole is 
othcnvi*e vacant. But coiiNtructivc possession of^his kinrl ean only lie presumed when there 
IS a claim based upon ut]e {Maktswar v Pratap But possession or part occupation by a 

wronc-deer of a portion of the land cannot he held lo be ronstruciivc possession of the whole 
so as to enable him to obtain thereby a title bv limitation, Walt Ahmad v. Tota**^ Adohm 
V. FromofAa*** sec also Steteiaty nf Siati v /rnfAnanwni Possession of part is constructnre 
possession of the whole which u an incident of ownership resulting from title. This doctrme 
does not apply where the occupant depends on ihe ground of possession only svithout proving 
title {Pramatha v. Mtik)***- Possession bv a trespasser is confined to the land actually occupied 
by him {Maheskwar v. Pratap) Where a tenant is in possession of land adjacent to other land* 
admittedly under his cultivation, and pa>s rent for the whole area it is presumed to be a part 
of his holding {Kashtnath v Durga)"*** 

A lucid discussion of wliat constitutes ‘possession* is to be found m Note 11 under Articles 142 
and 144 of the Limitation Act of 1908 b> GhUaley as follows 

“A possession m fact must be distinguished from a possession m law. A .wa y 

exist in fact but not in law Thus tlie p 'ssession b> a servant of his master’s property is for 
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some purposes no* lecognised as such by law, but is merely regarded as a detentionor custody 
rather than possession (Salmond’s Jurisprudence 8th cd , page 294) Again, a possession may 
exist m law but not in fact. Thus, the owner of a submerged land would m law be deemed to 
be m possession of the land notwithstanding that, actually, he could not have been in possession of 
It. Similarly, the owner of a land, who has parted with the surface rights therein, is deemed 
to be in possession of the subsoil, though as a matter of fact he is not m actual possession of 
It The possession thus attributed to him by law is known as constructive possession. Such 
constnistive possession is really nothmg more than the right to take physical possession, and 
does not depend *ipon user. 


“A possession m fact may be either in respect of a corporeal property, or in respect of an 
incorporeal right such as a right to .in oflBcc, a dignity or a monopoly. But m either case two 
elements must exist in order to (constitute a possession m fact — the aatmut posstJtndt and tlie 
corpus possesstonis. The former u the mental element and consists m the mtent to possess. The 
latter is the physical element and consists in the concrete realisation of the intent by actual 
use^ of the thing sought to be possessed 

“What constiutes corpus possissionts in the case of corporeal property dififers, however, to 
some extent from what may be necessary to constitute corpus Possesstonu m the case of incorporeal 
property. In the case uf coiporeal property it consists, according to Sir Jolm Salmond, m the 
continiung exclusion of alien interference coupled with the ability to use the thing oneself at will. 
Actual use of it is not essential. In the case of incorporeal property it consists m actual conti- 
nuous use and enjoyment, *hat being the only possible mode of exercise m such cases. 

“It follows from the above discussion that acts of user without the ammus tossidtndt or the 
intent to possess do not constitute possession at aU an 1 therefore, do not constitute adverse pos- 
session. Thus, mere acts of trespass without any intent to possess do not constitute adverse 
possession The tying and grazing of cattle by a person without title on vacant or waste land, 
do not, m this country, excite any particular attention and arc neither meant to denote nor 
understood as denotmg an intent to possess, and consequently db not constitute possession In 
(he case of uncultivatcil and jungle land which produces nothing but self.4own trees and a seasonal 
crop of wild grass, it has been held by their Lordships of the Privy Council that sporadic 
invasions by the person without title and the grazing and carrying away of grass and the 
cutting of firewood do not amount to such possession as will enaUc him to prescribe for a 
good title Again, the mere cxisencc of the ammus posssdtnds will not be sufficient without 
actual user. Thus, the meie entry of a piece of land m the Revenue Records as Government 
waste does not transfer possession to Government As regards the corpus posresstmis, the nature 
of the requisite possession must vary with tlic nature <»f the subject possessed The possession 
m ist be a kind of possession of which the particular subject is susceptible. A forest land on hills, 
very little of il being capable of cultivation, ‘is far removed as a subject of definite pos-ession 
from lands under continuous and permanent cultivation compactly situated and capable o 
being remembered with identification as the lands held and occupied m articulate plots or 
under leases’ The Crown, in the case ol a fishery belongii^ to it, its rights by 

granting leases or licenses to fish, it docs not itself fish. Consequently the granting, by a person 
other than the Grown, of leases or licenses to fish in the case of a fishery which prma Jacte 
belongs to the Grown is evidence of usurpation by that persmi of the distinctive rights of the 
Grovm and is thus most significant evidence of advene possession. 
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“Where a parson entitled to possession enters m the assertion of that pessession, law vestf 
the actual possession in him. If there are two persons in a field each asserting that the land 
IS his, and each doing some act in the assertion of the right of possession and if the question is 
which of these two i» «n actual possession, it must be held that the person who has the title is 
an actual possession and the other person is a trespasser.** 

The word “possessed** is used in a broad sense and includes possession of the property 
not in her actual possession but to which she may have a right m law to recover possession of as 
m the case of a trespasser who has not perfected his title by adverse possession . The possession 
of the mortgagee or of the lessee or licensee would all fall within the ambit of the expression 
■“possessed** In the broader sense, the term “possession** u oumcrship: Ramsewak v, Shm^ffan,**^ 
Xrtskna Dost v. Aliktl Sahflt *** KtUunisuMim v Vteravva*** 

Even if a female Hindu be in fact out of actual possession the property must be held 
tto be possessed by her if ownership right m that property still exists and in exercise of the 
ownership rights she is capable of obtaining actual possession of it *** The relevant date on 
which the female Hindu should be possessed of the property must be the date on which the 
<}Uestion of applying the provisions of Section 14 arises The expression ‘possession* does not 
apply to a case without title. (Mahal Stngh v. ItathHo**^ Eramma v VtTupanna***)> 

As to whether a property possessed by a Hindu famale but sold by her prior to the Act 
can be said to fall under section 14 (1) it has been held that section 14 (1) would not apply to 
such a case and the re\ersioner could recover that property (Ml Janku v. kuh 0 r*** Rajtlapatfy 
Somtah V Rattama, ***, Harah Singh v. Katlash Stngh**^’) The Act is certainly not intended to 
benefit alienees or to unduly enrich the alienees who with their eyes open purchased proper, 
ties from the limited owners without justifying necessity before the Act came into force 
and at a time when the vendors had only the limited interest of a Hindu woman: 
Arumuga Gounder v JVatehtmuthu PiUat*** Ml Lukai v Mrangam,**'' Chanderattkara fyrr v 
^tvarama Knshna lyer^^^ Hanuman Prosad v. IndraPatht**^ Sanstr v. Satjabatht***, Marudakkat v 
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Arunuga Coundtr*^^ Ramhandra v Sakaram***, Ptda Pfdda Tellatak v Gangamnu*^* Got fa 
Bthan v. Har% Das,**^ Thailamhal Aammat v Ktxaoan Nair**^ Hartkuhan v Hita A contrary 
vit w, fojind m som< c.nsrs Voijnathw Ramawatar**’’, Ramsaronf v fJtralal*** Hatiuman Prasad 
V Indravathi*** cannot bi sustained either on the literal construction of section 14 (1) or 
by having reference to the olijcct of the emetment Se< Kotturuswami v Veeravta.*^* 

Where a widow inheriting her husband's propi ri\ sold it before the Hindu Succession 
Act came into foice and such s ile w'^s on a suit luought bv the reversioners held not binding 
on them and the widow repurcliasid the jirbptrts afttr the Art came mto force and again sold 
it, the sale cannot be challenged inasmuch as, notwii hstanding the prior decree, the widow 
become the absolute owner on her acquiring the property bv re-purchase and could therefore 
convey her full tit’e under the subsequent saU 

The mere fact that a fetnale is in possession of another’s property as a trespasser without 
any right thereto docs not attract the provisions of Section 14 (1) so as to confer on her an 
absolute interest therein Dtndayal v Rajaram^** Andaiammal v Stvaprakasa *•* 

In order to confer an absolute estate on th< female both possession, actual or construc- 
tive, and acquisition of the property must co exist when or aftci the Act came into force though 
they might not have cotnc mto existem-e simultaneously Anandibai v Sundarabat*^* Dtndayal v. 
Rajafam.*^^ Before any woman can be said to be possessed of property within the meaning 
of Section 14 for the purpose of acquiring absolute title lo the property she must have not only 
possession of the property but also a right to the possession of the property. Whether the 
acquisition is at the commencement of the Act or the property was subsequently acquired and 
possessed, she becomes full ownei notwitlist''ndii g that the compromise under which she got 
ir prescribed a limited estate therein -*• 
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4 Property —In Jow« v. Sktntur,**^ ‘property’ has be«n defined by Lord Langdale as 
the most comprehensive of ainhc termn which can be used inasmuch as n is mdioi^ivc and 
descnptne of cv< rv pONsible mtciest winch the j»arty can liavc Tins (ompichensiv*( s‘nse will 
include all rights relating to pliysicnl objects such as a charge puia Ah v hajtiji,*-'* Mohan 
Stng/iv Seoa ^am,*** tin equity wf rt clcmption Mufhautjafn v Vtnkatachalom,'^*^ liamthankarlal v 
Ganc^h Prasad**^ a vested remninder Gkidam Huttatnv Fakirmoh'tmfd,'*' (Jmesh Cltandtr v ^ah’v 
Fatima*** andtbe interest of a person in possession though without title CaiUiA v Datso***, 
Shiv Gopal V. Avesha Btgam,*** Pahlwan Singh v Ram Barou***, In Ma Tatt v. OJJtctal 
Assignee**' the Pii\y Council held that even a contingent inten st will come undei the definition 
of propel tv provided it is not a mere possibility Cop\right (MaeMiltanSc Co. v Dmt***) and all 
legal rights of a peison except his personal right which constitute his status or personal condition 
will come iiudci tin scope of property, (Salmond on Jurisprudence, 8th edn , page 443), 3ut 
thought to the propcity must be a right in existence, and a person not having any righti in 
ptaesenti cannot be said to have any property. (In rc. TheStreatham and General Estates Company*** 

It will also include an actionable claim and ever\ thing that is property for the purpose of the 
Transfer of Propel tv Act In Dwarkadas Snatvas v Skolapnr Spinning and Weanng Co ,*** it wi^ 
held that the expie«sion “property*’ must be construed in the widest sense as connoting a bundle 
of rights exercisable bv the owner in respect thereof and embracing within its purview both cor- 
po'-cal rights and m corporeal rights. In the absence of a restrictive definition m the relevant 
statute tt IS not proper to restrictits scope and comprehensivene»s This definition maybe adopted 
in the interpretation of the woid ‘property’ as used in this section and in finding out to which 
cases of propertv lu possession of the limited female holder the section is intenr'rd toapplv In 
this view the riglit of a widow as a trustee of a religious or charitable endowment which, accord- 
ing to the concept of Hindu jurisprudence is imm wable property, may also fall within the amb't 
of this section, subject of course, to the condition that if the office of the trustee reccssanly 
involves the performaucc of spiritual duties which a woman cannot discharge, such duties should 
be arranged to be dene by a suitable male deputy (Ste Knrthtan Kone \ . Bagyathammal *' ^ j 
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The property in thi« section will include the compensation money representing the 
value of the property which has been compulsorily acquired under the Land Acquuition Act. 
Satia Bala Dastv. Saila Bala Dan The right to a share of a woman on partition u itself 
‘propcrt v’.®'* 

5 A female Hinda.— This section has application only where the female who is in 
possession of the projicrty falling within the ambit of this section is a Hindu. If a Hindu 
woman ^^’ho h.xd inh'^ntcd from her husband on his death prior to this Act had become con- 
verted to some other religion but continued to hold the propertyt the limited estate which she 
held cannot be converted into a full estate by the operation of this Act, because at the time 
the Act came into force she wap not a Hindu So also if the posssession by the female Hindu 
commenced in her capacity as the widow of the lait male-holder who died prior to the Act, 
but she ha I forfeited that si^te by reason of h^ re-marnage before the Hindu Succession Act 
came into foice, it Cannot be said that she was possessed of the estate of her first husbano so 
as ‘O enl?rge the estate into an absolute one. If she had already been divested of her interest 
as a widow on account of her re-marriage before the commencement of this Act, her possession 
of the property cannot be said to be m her right as a Hindu widow and the reversioners would 
become entitled to the property immediately on her re-marriage and the position is not affect- 
ed or altered by the fact that the reversioners neglected to take action to dispossess 
her. JDisarh V SuJtaftt*^* The female Hmdu may be a widow, or a maiden or a married 
woman, and the p operty acquired by her may be movable or immovable and may hasm been 
acquired either before or after the Act and by any of the ways mentioned m Explanatioa. 
For the application of this section three thmgs are posited 1 There must be property. 
2 There must be a Hindu woman and 3. That property must be possessed by her at the time 
the Act came into force If these three things co-cxist, then, she shall hold the property from 
the date of this Act as full owner in whatever way she might have acquired it, and whatever 
be her r'ghts in the property, except m cases excepted under sub-section (2) 

5 -A As full owner — The full ownership conferred on a Hindu female under Sectioii 14 
(1) Is in ibsolut^ one and 's not defeasible under any circumstances. The ambit of that estate 
cannot b' cut bv any text, rule or inteipretation of Hindu law Any adoption made by her 
after the Hirdu Succession Act came into force can have no impact on her rights The fiction 
of relation back in the case of adoption by a widow being based on Hindu law text as 
interpreted by the Courts, that fiction is abrogated to the extent it conflicts with the rights 
conferred on the Hindu female under Section 14 (1) The sccpc of Section 14 (1) cannot be 
hmited by taking the aid of that fiction Likewise her enlarged ownership cannot be dives- 
ted by her subsequent remarriage *’• Tha» a male member of a Hindu family governed by 
the Benares school of Mitakshara law is sub|eet to restriction qua alienation of his interest m 
the joint family property is no ground for imposing such limitation on a widow acquiring an 

(272) 1961 Cal 26. cf , Shak^alu DfO, v Btnt 1964 All. 165. 

(273) B lawar Singh v. Ptlabat, 1972 M P 2(H. 

(274) I960 M.P 156. 

(27 j) Punithaoolli v. Ramahngnm, (1970) 2 S OJ. 478; 1970 S.a 1730. Ktsan v. Hari, 1973 Mah. L.J. 906. 
Jagaduh v Mohammad, 1973 Pat. 110. * 

(276) 3*iaduh v. Mohammad, supra; Bhn Bat v. Shanta Bat, Bmj. 139; BhaUabha v. Jasodhua, 31 
C ut. L.T 570 1 L R (1965) Cut 396 



S.143 THS miiDO hjmmion aot (zxz o» 1936) 8B5 

interest m that propoty by virtue of the Hindu Succenion Act. She is not subject to any 
such restretions •»» By reason of her full oMmership, she becomes competent to alienate tbe 
full estate thereafter freely without the need for anyone's consent*** Any decree paa^d 
restraining the female owner from transferring the property ceases to be operative on her becoming 
full owner* *• Likewise any decree passed ftor the appointment of a receiver for h^r erstwhile 
limited estate in a suit by reversioners ceases to be effective the moment her limited interest came 
to an end, by reason of the enlargement of her estate under Section 14 (1) *•* As full owner 
she becomes a fresh stock of descent and on her death intestate the propertv will pa** 1** 
her own heirs.* •* She is entitled under Section 30 to dispose of the property by will 

6. Retrospective effect.— The use of the expression ‘‘whether acquired before or after 
the commenc-'ment of this Act” shows that this section is intended to be rctrosptctive in the 
sense that the acquisition mi^ht have been made even before th‘ Act, m other words ‘he trans- 
formation of 1 limited estate of a Hindu woman into an absolute estate envisaged bv 
this section applies also to properties acquired by a woman even prior to the Act, subject' of 
course to the proyisioos of Mib-scction (2) of this section When Kamala Dev' v BatkuM**^ 
was first reported there had been a good deal of confusion in the minds of the readers as lo 
what, exactU was meant by the statment that Section 14 was retrospective That they could not 
have meant and did not mean that the section had a rctro-opeiation to validate the sales 
effected b‘ the v dow even prior to the Act without any benefit or necessity of the estate so 
as to prevent •^ho reversioners from challenging the alienation had been cleaiK e‘tablished by 
the subsequent decisions of the various High Courts and the Supreme Court 

In respect of property possessed bv a woman m the seme of the property being m her 
actual or constructive possession, slie becomes absolute owner after the Act even though she 
might have obtained the property either before or after the Act In respect of such property, 
unless it comes under section 14 (2) no suit by a revenioner with reference to any alienation 
bv the widow, though it be an improper or unjustified one can at all be maintained becausr 
in that propertv an abso'ute right to her is conferred by this section (DAirg; Kanvar v Laxman 
Singh, Kotturuswami v VteTaiwa^^* 

The operation of the section is attracted even when a matter is pending either m the 
trial Court or m the Court td appeal Bhabani Prasad v S M Sarat Sundary, *•*, Ram Ayo^ 
V Raghitnath*^’’ , Kruhna Dassi m Ahil Saha Koituruswami v Veeratva***. 
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7. Inheiituc*.— ‘The term acqui raition by succes sion j and not under 

a will It Is receiving property as heur on succession by descent* It covers not only inherit- 
ing under tJie edmary Hindu law but also taking as statutory hnr*®® Prior to the enact- 
ment of this Act any property acquired bv a female Hindu by mhentanee was held by her 
ont^ as^ a qiL lifjed Own er, whether 'hr mhentanee was to a male {Bhogwandeen v Afyno 
Shtoshankarv Debt Sttkai***, jMakiseUy v. Afinyala)***, or to a female {Sheoshankar 'v. 
Debt JijAai***, Hakum Chmdv Sttal ••• ^ahendra, v Dakstna, *•* Katlasanada v Parathakta***) 
In places, governed by the Mithila and the Mayuka Law, movable property inherited by a 
feniak from uhoinsoevcr it might have been was taken by her as her absolute property 
(J.tgarrtadi v Sufcjdiv**'’, Latat Rat v. Bhagwan*^*, Bagtralt Bat v Kant^t Rao***) In the 
Bombay PressdenCy wheic a woman succeeded to the estate of another woman, or succeeded 
to tlie estate of a male as a gotraja saptnia, she took the property as absolute owner {G^ndkt 
V Bat Jadab Balvanta Rao v. Bajt Ran Ktshan v Baba *«*, Btthappa v. 5az/i<ri®®* 
Madhaja Ram v The female gotraja saptndai m the Bombay school were the females 

born in the gotra or family such as the daughter, sister, half-sister and fatlcr’s sister and they 
took the property absolutely (Bhagtrait Sat v Kanajt Aao,*®* Bkau v Ragkunatk*'^*). In the 
case ol widows of saptndas, \hc nature of the estate that they took depended upon 

whether tliev inherited to a male or to a female If they inherited to a male they took a 
limited istatc, but if to a female they took an absolute estate {Bhau v. Raghumth,*°* Gandhi 

(289j Kamtswera v Vatudtoo, 197Z A.P 1!j9, 4yi Ammal v Sutramama Atari, ,1966; 1 M L J 41 1 1966 

Mad 369 
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(291) 11 M.1.A 487 

(292) 25 All. 468. 
i 293) 31 Mad 521. 
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(295) 1936 Cal 34. 
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V. Shat Jadab)**^. Under the preient section there u no distinction between the property 
inherited by a female Hindu being movable or immovable and between inheritance 
femaleto a and to a male. All properties inherited by a female heir, whether as a widow, 
daughter, mother, daughtcr-in-law, etc , will be taken by her as an absolute owner, and if the 
inheritance had been prior to this Act, even then the limited estate which she got by 
inheritance became transformed into an absolute estate under the provisions of this section. 

The word ‘possessed’ in the section refers to’ posseuion at the date when the Act came 
into force Hence a Hindu widow who acquired the property from her husband before the 
commencement of the Hindu Succession Act in a joint Hindu family must be deemed to 
possess the property within the meaning of this section. Sukh Rom v. Gofiu Shankfir.*^* 

In Shankara Rao v Rnjyalakshamma*^* where a Hinu died after the Hindu women’s 
Rights to Property Act and juSt before the passing of the Hindu Succession Act leaving behind 
him his widow and an adopted son and subsequent to the latter Act a suit was filed foi parti- 
tion by the adopted son of the widow, it was held that the interest which the widow had 
acquired in the property as rcsprcscnting the interest of the husband under the Hmdu 
Women’s Rights to Property Act was not a mere inchoate right by reason of there having been 
no partition prior to the Succession Act of 1956 but was quite a concrete and tangible right 
with possession which, therefore, became an absolute right in her under the provisions of S. 14 
(1) of the Hindu Succession Act, 1956 Where a Hindu widow who had obtained rights m 
the family Property under the Hmdu Women 's' Rights to Property Act (1937) dies after the 
Hmdu Succession Act of I9S6 has come into force, her own heirs will take that interest as 
her absolute property even though the widow had not worked out her nghts for securing a 
partition by metes and bounds Suibalak*hmt Ammal v. Ramalakshmt The interest 

which she got as a widow of a coparcener by reason of the provisions of the Hmdu Women’s 
Rights to Property Act becomes enlarged by reason of this section mto an absolute interest not 
only inheritable by her own heirs but alio alienable b> her even without the consent of the 
other coparcenar Madkusoodhan v Anant^Oj**^ Rangaswamt Natckar v Ckamammal, 
Rangan<fiakamma v. Rajarojeswaramma •** 

(307) 24 Bom 192 

(308) 1962 All 18, See Radkaknshna Reddtar v Controller oj EsWe Duty, 1971 Ker. 202. IThe position m 
Travancore, which gave a widow under tha Mitakshara laW only a LmiKd estate stood altered by reason of 
S 14 (1)] 

(309) (I960) 2 An. W R 442 196l A.P 241 

(310) (I963j 2 M.LJ 467, mraumhachatt v Andalumal. (1978) 2 M.LJ. 520 1979 Mad. 3]; Rabm 

y. Bat Mom, (1976; 17 GuJ L R 729 [it is immaterial whether she had expressed a desire to eQlsct partition or 
taken any steps in that behalf], Bastx Rams. Vtd Prokaih, 1974 P. & H 112, Jagarthm v. Ram KMlaman, 1973 
M P.L.J 857, Sakotm v. Conlrolltr oJ EstaU Du0, (1975) 2 I.T J 376, cf , Maehtoh v. PoMa,ya. 1973 Mya 1 [on 
her death, the property goes to her heits]. Box Champa v. Chonirakanta, 1973 Guj. 227; Solti^ v. 

Meenakshi Ammal, (1970; 1 M L. J, 70? 

(311) 1963 Orissa 183. 

(312) 1964 Mad, 387 

(313; 1964 A.P. 380, Sa^amuajma v. Seotkaiimta, 1972 Sfys. 247 
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Such enlaTKcment did not in any way work a change in the character of the joint 
family or the widow’s stattts as a member of such family or the karta’i powert to ’^*****^ 
the joint fanuly .ncludmg her interest, »»« By reason of such enlargement, a will by her tho^ 
made prior to the commencemepi of the Hindu Succession Act would not become invalid^ 
because she had the requisite pov\<i when the will tookelfect 

7.A. Deviae — ^Thc posidon of a Hindu woman takmg property under a devise ha» 
been examined in Section 404 Under the law prior to the Hindu Succession Act, if 
words iverc used conferring ~ absolute ownership on the wife, unless the circumstance* 
the case were sufficient to show that such absolute ownership was not intended, the wife 
would have power to alienate Iso presumption should be drawn in the case of a gift in 
favour of a female that she is not to take an absolute estate But m the case ^ of a simple 
gift or bequest to the wife or widow without there being any words conferring absolute 
osvTicrship, the presumption was held to be that she took only a limited estate. The same 
piinciples. It is submitted, would applv even m t|ie case of gifts o'" bequests to the other fcriaale 
relations such as a daughter (^Mangamma v Dorayya *** Radha Praiad v Ront* Msnt or^ a 
daughter«m*law, Snjfd/ V SuraJ The presumption of limited estate was applied 

by the Privy Council m respect of gift to a diughter Radha Prasad v Ranee Masu *** See also 
Xarayonaswami v Gopalaswami •-*, Btbhabattv Makendra**^ Mt Rameshwar v Shtolal ••• Dorayy»v- 
Mangamma.*** But the rule of construction was only to be applied where the terms of the 
instrument did not make it clear whether what was intended to pass was a limited estate or 
an absolute estate {Ramachandrav Ramachandra,*-*') See also Maneklal v Ke'hav) *** laying down 
that the life-estate conferred under a will may be distinct from what was ordinarily understood 
as a Hindu widow’s estato, Kanktya Lai v Deepchand Thus where a father-in-law granted to- 
his daughter-in-law certain properly for her support and maintenance under an mstnunent and 
It recited that the daughtcr-in-law was to remain absolute owner {malik mushktl) of the pro- 
perty the PnVy Council held that the donee took an absolute estate mthc property and not 
one which determined with her life {^Btshnath Prasad Singh v Chandika See also Prata^ 

(314; Fattnmmmssa v RajagcpaUeharyulu, (1975; 2 A PL.J 208 

(315; Sundirdm V Manalh.hmd, 1973 Riy 211 

(316) 44 UW 685 1937 M. 100 71ML.J 688. 

(317) 35 C 896 33 I A 118 I2 OWN 729 5ALJ 460 10 Bom. L R 604 18 M.LJ. 287 (.PC.). 

(318) 34 A 405. 39 I A 850 14 Bom LR 827 23 M.L.J 38 1912 M.WN 646 9 A.L.J 802i 1& 
CWN 745 16 I.C 92 (PC) 

(319) 35 I G. 896 35 I A 118. 12 CWN 729;5ALJ 460. 10 Bom L.R. 604 18 M LJ. 287 (P.G ). 

(320) 46 M.L W, 258 1938 M. 6 

(321) 1938 C 34 IL.R. (i937) 1 C 400. 

(322) 14 P 640: 1935 P 401 

(323) 69 M.LJ.688 44 LW 684 1937 M 100. 

(324) 42 M 283. 36MLJ 306 52 I C 94 

(325) 1938 B 71. 

(326) 48 Punj L R, 454 

(327) 35 Bom LR 341 37 aW.N 417 64 ML J. 302 60 I A. 56 55 A. 61. 1933 P C 67; 37 L.W* 
407; 1933 M.WN 239 1933 AL.J 347. 
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Chandv. Mt Moihu*** Kamala Prasad \ Saraju Bala v. Jyohrmojfes a cas« of gift 

to daughter) In such a case any subsequent clause in the instrument providing for a gift 
over on the termination of the first donee’s interest was inoperative and ineffective to cut down 
her absolute estate Pratap Chandv Mt Mokhm*'^* BhuptUiv Chandt,**^ See also Thgjtalai v 
Kaniiammal *** and Govmdbhai v Dayabhai »»» for th*' validity of a gift over of what remamc i of 
a prior absolute estate Sea Subbamma v Rama Pfaidu^** for the position that it was 

permissible to create an interest amlosroijs to a woman’s esiat< with a gift over Krishna^ 
swamt V. Srinivasan (an absolute estate confi rred on wife cannot be validly followed 
b\ a gift over after her death) So also any subsequent clause prohibi'ing alienation 
was to be rejected as being repugnant to the tbs- lutmecs of the estate created by 
the formei clause (Lola v. Dal Doer,*** Umrao v Baldev^^’’) Where a Hindu le'^t . vs ill 
devising his estate to a female as ‘niahk’ with a proviso that m ti e < vent of lu i f his 

nephew waste be his heir, on tlu femal< surviving tli testator, it was held that tie 

female took an absolute estate and the gift cv. i t< th< i eph^ w had no operation '’Kamala 
Prasad v Murh*** The distinction between a icpugnant provision and a defeasance provi- 
sion IS sometimes subtle but the general principle of law ‘cems to be thrt where the intention 
of the donor is to maintain the absolute estate conferred on the donee bu he simnly adds 
some lestrictions in derogation of the incidents of sucl absolute ownership, such restrict vre 

clauses would be repugnant to the absoluti grant and thcrcfo>e void But where the grant 

of an absolute estate is expressly or impliedly made subject to defeasance on the happening 
of a contingcncv and where the effect of such dcfta'ancc would not be a violation of any rule 
of law, the original estate is curtailed and the gift ovci must be taken to be valid ard opera- 
tive If a gift over is to take effect, the terms of the bequest taken as whole must not confer 
an absolute estate on the first donee {Rameshwar v. Sheo Lai.***) But it is permissible for a 
Hindu testator to confer on his widow inheriting his propi rty full power of transfer over the 
same with a provision that any portion thereof which remains untransferred by her should 
descend to his own heirs (Btskun Singh v Thakurjt ’t® W'here a Hindu bequeathed this pro- 
perties to be enjoyed by Ins widow till her death and p ovidej that after the widow’s death 
they should pass to his daughter and after her to hei sons, it was held that the estate taken 
by the daughter as well as the widow was a limited es ate which she would take under the 

(328) 14 Lah 485 1933 Lah 365 

(329) 1934 P 398 13 P 550 15 P L T 715 

(330) 58 I A 270 59 C. 142 33 Bom L R. 12S7 1931 KLJ 555 34 L VV 51 1931 M W N 989- 35 
OWN 9031 61 MLJ 501 1931 PC 179 

(331) 35 GWN 390 

(332) 1935 M. 704. 

(333) 38 Bom LR 175 1936 8 201 

(334) 45 L.W 153. (1937) 1 M L J. 268 (1937i MWN U 4 

(335) (1945) 1 MLJ 220 

(336) 24 C. 406 

(337) 14 L. 353- 1935 Lah 201. 

(338) Supra. 

(339; 14 Fat. 640. 1935 P. 40|. 

(340) 58 L.W 47: 49 C.W.N 184: (1945) 1 M.L.J. 91 1945 F.C. SO. 
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Uw ol mheritance and that there was no vested remainder in the grand ion wUch could be 
attached in execution of a decree against the grandson (Ammanatm* v. VMkata.**^) It 4 Po**" 
ble to have a vested remainder after conferring a limited estate analogous to that of a 
woman's estate under the Hmdu Law. Su also Mst. BhagbtitH v, Chtwdkury 

While the above was the state of the law with reference to the nature of tne estate 
taken by a female under a devise in her favour, under Section 14, any property acquired W * 
female Hindu under a devise is taken by her as full owner thereof. Unless the terms of tte 
will present a restneted estate m such property, the presumption will be that the estate is 
absolute and any detraction fiom that .absoluteness is to be made out by very clear and 
cogent indicaticns or provisions in the will in question Besides, the question has to be deci- 
ded whether the property comprised in a wi'l which purports to give it to a woman is property 
acquired by her under the will. I* is possible for a woman to have inquired the property 
apart from t he will and the will may purport to include that property and give it to her 
with ? restricted estate. In such a case, u cannot be *aid that the acquuition by her is 
under the will though the will may deal uith it or purport to give U to her. For instance, if 
a woman had died prior to the Act making a will, in ‘respect of the property inherited bY 
her from her husband, and under that will she had given only a limited estate to the daughter, 
the case will not come under sub-section (2) of this section because the property taken by the 
daughter would come to her not under the will which is invalid but as the heir other father 
on the mothei's death She docs not acquire the property under the will* Even though she 
had taken only a limited estate as the fa'her’s heir on the mother's death, that limited estate 
would become an absolute estate under this section in spite of the clear terms in the svill of 
the mother making the estate a qualified one. Again, there may he a svill by a sumving 
coparcener giving some property with a limited estate to the svidowof a deceased coparcener. 
If that widow can show that as a matter of fact her husband had become disdded prior to hia 
death and the property given to the widow fell to the husband's share, she would take the pro- 
perty absolutely under thu section becau'^e she takes it bv inheritance and not by devise. The 
crucial question is, can it be said in the circumstance of any caae where there is a will giving 
property to a sivoman with a rcstticted estate, that she has taken that property only under 
the will or df ksri the will If the answer is that but for the will she could claim no mterest 
m the property, the restrictive teims of the will must prevail, making the estate in her hands 
in the property in question a limited one If the answer b that even without the will the 
propcny can be reg^tfded as taken by her by inhcntanoe or acquired by her by other ««<—«« 
the terms of the will purporting to icstnct her right in the property in question can have no 
operation: See Kotturuswami v Veeravva**^ Where only a life-estate had been oonfexred on 
the wife under her husband’s will, liaving succeeded to the properties on the strength of the 
will she cannot ha^^e rights over and alxive that given to her under that will and cannot rlaim 
to have become absolute owner under the Act.*** Where a will nnqily recited that the 
wife shall remain m possession of the house and did not even prescribe any point of time aM 
the widow w j m possession of the family house without any condition attached when the Act 


341) I L.R. 1940 M 223; (1940) 1 MLJ. 188 1940 M 210.- 50 I. W. 729 1939 M.WN. Il8l. 

(342) 24 W R 168. 

(343) 1959 S.CJ 437 (1959) 1 MLJ (Sa) 158.* (1959) 1 A* W.R. (S<1J 158. 

(344) Ma. Kami v. Amn. 1971 S.C 745/ A€ha$a JUar. Vnkm ^hSa, 1977 AP. 287 
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cam^ into foicr, she becamr the aole owner of the same under Section 14 (I).*** Notwith- 
standing that the will is legally inelftctive ac it related to ancestral property, « widow in 
possession under bequest of such property after her husband’s death will have her fght 
enlwged under Section 14 (1J.»<« 

8 Pardtion — Prnu to thjs Act, a share alloted to a mother or a father’s mother on 
paitition, unless it had been transfered to her by way of absolute gift as Stridhana (Saheb Rat v. 
Shafiq Ba/ytt Chand v KhtUtrpal,^** ses also the observations m Mangai Prasad v Makadeo 
Prasad,*^*) did not stand on i footing different from that on which property coming to her by 
way of inheritance Itad b<tn placed and hence it was taken by her as a qualified owner, 
J^langal Praia d v Mahadco Prasad^*'* Krishna Lai Jiandeshtvar,^^^ Bhagwantrao v. Punjaram,*^^ 
Htidoyv Behart,^-'^ Hevicngmi v Kedarnath*^* Jifunnt v. Phula^^* Sasht Bhushanv. Hart Naratn,* 
Sital V Srjjaai*** (Mtnhii) 

r/But It was al'O possi!>l. that in a partition, a share mig ht have been allotted to a fem ale 
member vMth absolute rights foi her in it and even before thlsT Act she would have the right 
to deal with it as an absolute owner under the present section Whatever the nature of the 
interest given to her at a partition, dii now takes the property as full owner. Where a pro- 
fjertv is acquired bv the female Hindu at a partition it is in vmtue of a pre-existing right and 
such an acquisition docs not fall undet Section 14 (2) even if the instrument, decree, order 
or award allotting the propcitv prescribes a restricted estate in the property To restrict 
this interest under an instrument to a limited estate, it is necessary to establish that but for 
this instrument she cannot have taken anv interest in the property. For instance under the 
Hindu Women’s Rights to Property Act of 1937, the interest which the widow of a copar- 
cener took was the limited estate of a woman under the Hindu Law If subsequently to her 
husband’s death and her taking the husband’s interest as his heir under the Hindu Women’s 
Rights to Property Act, there was a partition m the family and she was allotted some properties 
for her share under an instiument of partition with a limited interest m those properties, she 
would take absolutely and as full owner in spite of the restriction in the instrument ofparti- 

(343) AUimoU ChHy V RamamtfomChHfy. (1971) 1 M.LJ 127 

,346) Jolt V Ram^shm, 1973 Cur LJ 454 

(S47) 101 I.G 42t 26 L.VV 82 53 Vf L.J 507; 31 C W.N. 972, 1927 M.W.M. 480.* 1927 P.G. IGl. 

348; 11 Beng L R. 459 

349) 39 I.A. 121 34 A. 734 16 C.WJ4 409 9 \ L.J. 263: 14 Bom.L.R 220 22 M L J. 462: 1912 

N 324 14 I C 1000. 

<3l0't 4 Pat L.J 38 

(351) 1933 N 1 

(352) II CWN 89 

(353) 16 I. A 115 16 C 768. 

(354; 50 A. 22 1927 A 679. 

(355) 48 G. 1059 23 CW<N 9^0 1921 G 202. 

(356) 1944 Oudb 78. 

•337) T'mkuamnu > Suha Rtdtr, (1978) I S.G J 29 1977 SC 1944 Q . Atharam v Sa^, 1976 Bom. 
272. Avar Ukshm Dtby Sitir Km»D,h, TSGal WN 957. Rom Jgg Mitar v Dinttor of '' — “'iff-. 1975, 
All. 131 [holding to the contrary is not good law] likewise Fs/asiamf gpw v Lakshmtna Poruml, (1974) 2 M.LJ. 295; 



m 


HINDU LAW 


[Chap. 11 


lion bcdusccvcn wiflx’ut tlie mstrumcnt she would be taking a shaic in the prop rty wh’eh 
imdir tins section ooulcl have become alMi'diilc propeity m lur bands Where a 
Hindu !iad acquired an iiiK icst under tlic Hindu Women’s Rights to Property ct in t 
proptihcs of ht r husband winch were I.iitr • n partitioned by iiictcs and bo'-inds, tl e mere • 
that the jiartition was by irbitratiou leading to an award and a dcfr" would not bring t < 
matter under Section 14 (2) *»• Tim list,. is already indicated, is to find out whether thr 
acqiiisitMii IS uiidu .'he nisi ruin' ni or otherwise If even without th( instrument she 
iiiteri St which intircst becomes cnlaigcd into an absolute inti rest liv the i nactment o t ns 
section, that absoliiti ness cannoi be taken awa\ by an instrument of partition giving her a 
qunlifiid intenst in the piopcity No I'oubi the word “msirumint’ in Sul -section (2j is 
conipriheiisivc t iiougli to tike in in ln^lrumcnt of partition But the proper construction of 
sub-section (2) .'‘ppcars to bi 'hat it nla.ts in acouisitions und< r instruments m eases where 
but for the insirui lenis she can ijive no right in the propt rt\ acquired 

If tluu IS no instruinc.ii at all in a particuhr ca'i and tin ptrtitioriis juirch oral a 
tt Mell v-an be under the Hindu Law, the fact that the arrang' ment in the oral partition is 
tint sMclow sv’ho 111 !, b( ui given some piopcrty in th It paititioii, siiould tak' that property 
."IS T q nhficd oweci ueuld not prevent Iwr from ho'dingita. full ' wn< r under the first sub- 
section bi c mst th' i< IS no insin incut or a document like a decree or order of a end Court 
or an award, oi a gift, or a will when alone the restriction tlunin is permitted to operate. 

\V'lure In a suit foi p^rtItlon befort the commenccmi nt of the Act a prclimmarv decre. 
ms passed declaiing ih< share of a widow ol a coparcener, that share must be considered to 
b'- possC'Sed by her within the mcnning of section 1 4 Munnnlal v Rajkumat 

9 Maintenance grants — B\ sirtui of tlie Hindu Succession Ac’, where a widow is 
pLced in possess' n of certain joint fa mb piopertv in bcu of her right to mamtenance she 

will h. Id suchproperts as f.ill owner undei section 14 (!).»*• Property given to a widow' in 

lieu of mamtcnanct with no power of alu nation gets enlarged under 'ection 14 (1) 

Under the earlier Hindu law, “Mamtenamc awarded to a woman, whether by agree, 
ment oi decree of Cou. t, witc'her during coverture (Afom/af v Dai Rewa,)*** or widowhood, 
wheth' r in the shape ofmoncs {Subramantan v Artmachalam,^*^ ■Nellatkumuri v Marakathammal^f*), 
Or by > '■y of absolute transfei of immovable propeit> [Mongol Prasad v Mahadeo Prasad,^** 
Ramachandra \ Vijoj/aragbavnlu.^** Sri Rajah Venkata v. Raja Rao,^*' see also Xatk v. 

'j58; Bain Ptrsmut y Smt Kentfa D,vt, '970. 2 SC J I14l 1970 S C. 19G3. 

v359l 1962 S C, 1493 

<60) Rnsfina Dai v Vtnkayjot 1978 S C 3(>I, ‘■ec alsu Sillammcd v Rillammat, 1977 S C. 126j 

(361) BB Pctil V Cangabat, 1972 Bom 16 appiosCd in Thulasamna v Stsha Redd), 1977 S.C 1944, 

Chauna'rtma v, Linganma, 1973 My« 333, Haanmangoudj v Hanamangouda, 1972 286. 

(362) 17 B 753 

(363) 28 M 1 

(364) 1 M 166 

(j6P 34 a 234 9ALf 263 I6 C W N 409 1912 M.W N 32^ 14 Bom L.R. 220 22 MLJ 

462 39 1 A 121 14 I C lOOO (PC) 

(3(6) 31 M 349. 

(367) 17 M 150. 
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Jtam,*** where the 1 1 nnifer was not an abioluteone: Ba^am v. Mantanmal***^ her 
St ndhana property. Any property purchased by her out of her maintenantis ellowance was 
also her absolute property /*<rrAajariv .Scndania'at*’", as also savings out of the maintenanoe 
{;iven:o her Bankim Bthart v. Prabodh Chandra,*^* Ram Dot v. Bam S*wak,*^* nnd afrears of 
maintenance Dayabkagat iv — I — \5\Janardan v Sonahat.*''* 

In Thulasamma v. S«$ha Reddy*^*,t\\c Supreme Court points out that a Hindu woman's 
right to maintenance n a personal obligation so far as the husband is concerned and it is his 
duty to maintain her even if he has no property, that if the husband has property then the 
right of the widow to maintenance becomes an equitable charge on the property; that though 
It IS not a right to property 't is a right tn property which can be enforced by the widow who 
can get a charge created for her maintenance on the propery either by an agreement or by 
obtaining a decree from the Civil Court, that where a Hindu widow ism possession of the 
property of her husband she is entitled to retain possession in lieu of her right to maint^ 
nance unless the person who succeeds to the property or purchases the same is in a position 
to make due arrangements for her maintenance; that the right to maintenance is undoubtedly 
a pre<existing right winch ex’sted m the Hmdu law long before the passmg of the Hindi 
'Women’s Rights to Property Act of 1937 or the Hindu Women’s Right to Separate Residence 
and Maintenance Act of 1946, and hence where property is acquired by a Hindu female in 
lieu of her right to mamt< nauee it u in virtue of a pre-existing ri^t and such acquisition 
falls under section 14(1) and -.he becomes t he full owner of such property. Property acquired 
bv a Hindu female under a co rjiioinise in lieu of or in satisfaction of her right to 
maintenance would fall under seciiua 1 1 (1) and not under section I4 (2), notwithstandu^ that 
the compromise prescribe> •» lnuited < ''tai< likewise where properti is acquired under a 
family arrangement*’* or uudci a separate arrangement*’’ or under a will*’*. A female 
Hindu in possession of family property after her husband’s death m exercise of her powen of 
lien as to provision to be made for her maintenance whl get the benefit of seaion 14(1) apd 
It IS not necessary that the possession by the female must be that of an owner or limited 
owner*’* Occupation of a family house m virtue of her right of residence with /-laitn of 

t368) 54 A 366 1932 A 662 

(369; 59 LW 643 

(370) 8 MXT. 284 81 C 385 

371) 1934 0 284 

(372) 1935 O.W N. 596 1935 O 365 

^373) 1941 N.LJ 609 

(374) (1978) 1 S.C ) 29 I')?? >, C 1944, 191.0 See also Smt/umcm KathapaUfft CwMM v , 

CuTuUud, 1977 S C. 2024, Sellammal v MoUammd, 1977 6 C 1265; Menka Stngh v Smt Chkmda, 1974 Puaj. 220. 

(375) ThuUsammufi cast supra, ?om«,Aa>ar v. 5u.aini A'aiA, 1970 Pat 348. See further Hari Dmty. Sku 

Xam, 1979 H-P 41, Sn ifaai v 5m/ 1979 HP 460 See however PaUakUmman y Ptr^fatkam (1970)9 

ml J 331 1970 Mad. 257; 5Aioa V (1963) I L R. 47 Pat. 1118. 

(376) BB. Patil v. CMgahat, 1972 1 o„, J6; PaOm Bn v. Bkim Rao. 77 Bom. L.R. 210: 1975 Mah. L. T 
394, JVaad Stagh v. fiacAattOf Stngh, 1975 P & H. 55. Lakddm Dm r. Skankar Lak 1974 Raj. 147. But see 

tama v. (1970) 83 LW. 226, Sakia JVaiJj v. Rajammat, (1976) 2 M.L.J. 205 (no longer good kw in vfew ot 
TMasaman't tatt] 

(377) Mtt. Gtmmah v. Skankar Lai, 1974 Raj. 47. 

(378) Ram Lai v. Smt. Shatnan, 1974 Cur. L J 945 (will impothig rettrietion on alienatitn,) 

(979) Imka v. Mmnkrao, 1978 Bom. 83 ' 

544 
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mamtcnnncc m addition to ^uch right decried attracts Section 14 (I)**® If specific pro.^'rty 
IN giv( n to a widow in lieu of hrr right in rosiih it b( comes her ab olutt property undei 
Siotun 14 (!).»•* 

10 Maintenance grant and conversion or nnehastity — Under Hindu law if tb' 

right to innintrnnmr is uncon ditionallv secured to her under her hiiNband’s will, lu r unchasMtv 
does not work its forfcituie Paratni v Mahadevt^** Ag.im, when tnainienancc was av/arded 
under a compromise in reipeci of lici chum to succeed to certain proper! ic* as her husband’s 
it cannot be withheld on the ground of her unchastity {Bhup Stngh v Lachman,^*^ Anandi v 
Lakshmi Chand) *** Where under a deed of arrangement between two bioihers constituting a 
Hindu joint family, they agreed that on the death of one them, his widow should have and 
enjoy for her life an interest in a moie'y of the joint propirty } er position is like that of a 
widow having inherited a widow’s estate so as to make her csta c non-forfcitabU by her sub- 
sequent unchastity, and not like that of a widow having Only a light to maintenance which 
she wi'l lose if she becomes unchaste J[,aJfciAniirAand v. Af/ Anandi,* Chfiabraji v Balogobind''** . 
If the widow who has been unchaste reforms and leads a moral life, she becomes entitled to 
what is known as starving maintenance, that is, maintenance which will cover her 
food and raiment which will be just enough to support her hU, (Ram Kumar v Aft 
Bhagwanta**\ Bhtkubat v HanPa***, Roma pfalh v Ryointmom* * * , Sathjabhama v 
Keso'iMbaiya}*^ Paramt v. Mahadevt*** But a widow does not forfeit her right to 
moiiitenance by choosing to live away from her husband’s relations unless she docs so for 
immoral or improper purposes, Bkradishwan v Homtshivar^** , Pirthee Singh v Raj Mom,** ^ 


t380) Muihu Bhamr v Clukka BhaiUr, (1975) 2 M L J 232 88 L W fi02 

(381) Kusi.rntmmv Vmaben, 1975 Guj 126. CL, Boj Kumar v Pum Parkash, >972 P & H, 473 [right 
under husband’s will to widow to reside lor life in any pan ol the property she was permitted to occupy by her. 
son IS not possession “acquired" bv her], Boo Raja Taja Uaghv. Haitimal, 1972 Raj. 192 [right ol residence net 
equatahle with proprietaiy interest] 

(382) 34 a 278 5 I.C. 960 12 Bom. L.R. 1P6. 


(383) 26 A 321. 

(384) 1932 A.L.J 20" 1933 A 130 


(3851 62 IJL 260* 57 A. 672 ; 37 Bom. L.R. 849- 42 M.L.W 461 
1132 39 C.WJ4. 1223: 69 M.L J. 380 1935 PjC. 180 

(386) 1940 Ondht5S. 


1935 ALj. 1163- 1935 MWN. 


(387) 56 A. 392.- 1934 AX.J. 120r 1934 A. 7a 


(388) 49 a 459: 1925 a 153: 27 Bern. L.R. IS. 

(389) 17 a 674. 

(390) 39 Kl. 658: 29 l.a 397; 29 HXJ. i>7. 

(991) 8^ 

(392) 8 P. 840.- 56 lA. 182:33 G WJ« §37: 1929 A.L.J.693! 31 Bom. LA. 816: 30 L.W. 1: 57 Mi.T 
>29 M.W,N. 46a 

(399) 12 Bong. LB. 238 (P.(;). 
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Gokxbai V LaHshmtdatt*** StddesKarv v. Janardan^**^ Snnioasa v Latkknu***, Parwathtb<tt 
Chalru »»» 

II. Gift — ^The po<iition with lefercncc to fjifts ic ^ Hindu womm pri<'T to thf 
Hindu Succession Act, 1956, wns as follows 

“Propertv gifted or bequeathed to a female in hci maiden st.itr was hr r absolute pro- 
perty whether the gift be from lelations ©r stianqi is {Mtlakshnta, ii.2-1.0, Vtnkata v Venkata*'’* 
Judoonath v. Bussunnt*** Dayabhagu, iv- 1-20) Propcrtlc^ gifted at tiie time of marriage to 
the bride, whether bv relations or strangers eitler Atlli>agni« or Adhyavahanika, were tiu 
bride’s Stndhana. Properties given to a woman subsequent to her marriage might have 
been given to her either by her husbind or by others The latrr judicial view seems to be 
that m the absence of words m the deed indicating th< contrary inti ntion, the presunyption is 
that the donee took the property as an absolute owner ard ihw view seems to be more m 
consonance with the present day sentiment of tl e Hindus wrhich, owing to the influence of 
western civilisation and culture, abhors any distinction b< mg created in the legal rights of 
parties, merely because of sex (i'M section 404, Htlas'ng v Udestng) *** Properties given or 
bequeathed to a woman by her relations oi strangers during covertuie {SaUmma v 

LuUhmana,^**^ or widowood {Bfti Indarv Ranee Janakt*”* Sulernma v Lutekmana, Ram Oopal 
V. .Voram,*®* Basanla Kumart w Kamakthaj/ya,*** Bat Narmada v Bbagwemtrat,***) were her Stri- 
dhana, except that und&i the Davabhaga and the Mithila Schools, property given by a 
stranger during coverture was subject to her husband’s dominion and became her absolute pro- 
pertv only after his death {Dayabhaga, iv.i-20) 

Under Section 14 of the presem Act, any gift to a Hindu woman from any person, 
w'hethei a relation or not, whether made befoie, at or after her marriage, shall be held bv 
her as a full owner and not as a limited owner A female Hindu m continuous possession of 
property under a gift till the coming into force of the Hindu Succession Act becomes the full 
owner thereof by virtue of Section 14 (I)**® Under sub-Section (2), however, anyr pro- 
perty acquired by way of gift creating an independent and new title m favour of the female for 
the first time will be taken bv her with restricted interest therein if the terms of the gift 
prescribe a restricted estate in such property The question whether Sub-section (2) applies 

(394) 14 B 490. 

(393j 29 G 557 6 CW.N. 530. 

(396) 28 L.W 328. 1928 M. 16: 54 ML J. 530 

(397) 35 B. 131. 

(398) 1 M. 281. 

(399) 11 Beng. L.R. 286i 

(400) 39 Bom. L.R. 1217- 1938 B 125 

(401) 21 M. 100; 8 M.L.J. 14. 

(402) 1 CL.R. 318 5 LA. 1. 

(403) 33 aS13. 

(404) 32 I.A. 18It SSa 2S. 

(405) 12 B. 505. 

(406) J«Wr Mvtv. Mnhnr Singk, 1973 R.LJt 740; Smt. CUntiv. Smt VtmUn. 1968 Delhi 264 (P.B.). 

(407) T Wf s M — ■ r. Stekt Jbdtr. (1978) t 8XLJ. 29: 1977 8.O. 1944. 
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al ^ to oral gifts has been answered in the affirmative by the Punjab Court m BlamU 

V on t]ic ground that the expression *‘or any other instrument" which folio wi 

dors not necessarily narrow down the scope of the expression ‘gift’ to a written instrument if 
t! ere can be a valid oral gift, as in some parts of the country where theTran«.ltr of Property 
Act has no application But it is not easy to agree with this conclusion The entire range of 
the provision seems to rake m only iiistuiments whether they be gifts, wills or decrees, etc. 
The intention of the Legislature being cleai that the widow or woman in possession of property 
shoul 1 be declared an absolute owner of the same except as provided under Section 14 (2) 
the latter provision has to be constiued very strictly and such strict construction permits of 
an answer only to this effect that oral gifts though valid in law do not come Within the pur- 
view of sub-Scction (2) of this scrtion The terms of an oral gift or wiU must necessarily be 
v^gue and difficult to prove and it is a matter of extreme doubt whether the Legislature 
intended to give scope for perjtiry and fraud by lettmgm evidence of oral arrangements 

Any conditions m a will or gift prohibiting alienation {CkuM 4 h Chutm v. Stddheswart*** 
Sufaj4bala v. Tagore v Tagore*^'' Muthukmmara rr. Antkoivr*'* Ruhifintbat v. laxm- 

Afli,*** or partition (Atiantha v. Jiagamuthu,*^* ^are^ona v Katman,*^* or postponing partition of 
{Ratkukort v Debendritnatht^^*) or restricting {^Bhaidas v Bat Gutab,*^' Surqjukala v Jyotirmq^)**^ 
the interest in the absolute estate created under the instrument is invalid and the bequest or 
gift IS good {Uairao Singh "v. Baldea Stngh,*^^ Jfarayana v Rameshfoar \ 

Mutkukumara v^Anthony) «>» As was observed by the Judicial Committee in Tagore v. Tagors,«‘» 
if the gift were in terms of an estate inheritable according to law, with superadded words 
restricting the power of transfer which the law annexes to that estate, the restriction would 
be rejecfecl as being repugnant to. or as being an attempt to take away, the power of 
transfer which the law attaches to the estate which the tlonor has sufficiently indicated his 
intention to create, though he adds a qualification which the law does not recognise 

A condition m a gift or othei transfer of property restraining alienation is dealt with 
in Section 10 of the Transfer of Propenv Act and a restrictive condition repugnant to the 
interest created IS dealt with in Section II of the Transfer of Property Act. These sections 
)vn as follows 


(408) 1963 Punj 34 I L R. (1962) 2 Punj 432 

(409) 16 a 71 15 I,A 149 (P.C ) 

(410) 58 I A. 270 59 C 142 1131 ALJ 555 35 OWN. 903.. 34 L W. 51: 33 Bom L.R 1257 1931 

MWN 989 61 ML.J 501 1931 PC. 179. * ’ 

1411) I A Sup 47 18 W R 359 (PU): 9 Beng. L.R. 377. 

(412) 38 M. 867 24 I C 120. 


412: lS’p.C ‘ 15 L W. 

(418) 14 Uh, 353i 143 I.C. 615 S4PJ,.R. 665t 1983 L. 201. 

(419) 1933 A.L.J. 1133: 3? Bom. hJR. 862; 40 aW.N. B: 1833 M.WJ4. 1122i 1888 Pa 186. 



S 14) 


THB SMDU gUOaiMlON AOt (xxx OF 1956) 


897 


*‘StchoH 10.— Where property is trasuferrea subject to a condition or limitation 
absolutely restraining the iransfcrrc or any person claiming under him from parting with or 
disposing of his intoiest in the property, ihc condition or hrmtation is void, except in the 
ca^e of a lease where the condition is for the benefit of the lessor or those claiming under 
him: Provided that property may be transferred to or for the benefit of a woman not bemg 
a Hindu, Muhammadan or Buddhist, so that sht shall not have power during her marriage 
to transfer or charge the same or her beneficial interest therein. 

Section 11. — Where, on a transfer of piopcrty, an interest therein is created absolutely 
in favour of any person, but the terms of the transfer direct that such interest shall beapphed 
or enjoyed bv him in a particular manner, he shall be entitled to receive and dispose of such 
interest as if there were no 'uch direction. 

Where any such direction lias been made m respect of one piece of immovable pro- 
pcrt\ for the purpose of securing the beneficial enjoyment of another piece of such property, 
nothing m this section shall be deemed ‘o affect any right which the tansferor may have tc 
enforce such direction or any remedy which he may have in respect of a breach thereof.*' 

An interesting point arose in Sml. Cktntt v Smt ZJfltif/ii*** where a Hindu widow made a 
gift of property to her daughter prior to the Act and the question was whether by the daughter 
contintung in possession of that property after the Act she would become an absolute owner 
under Section 14 (1) even though if the donee was a male he would get only a limited interest 
which alone the widow could pass under the gift It was held that the section is perfectly 
clear despite the anomaly and that the daughter would became the absolute owner of the 
property .A. Full Bench decision of the Punjab High Ckiurt*®* has dissented from Ckintt's tote*** 
and held that a female possessed of land under a gift made by a limited owner prior to 
the coming into force of the Hindu Succession Act does not become a full owner after the 
Act came into force According to the Full Bench the language of the Explanatwn to Section 

14 (1) does not provide a bey to the interpretation of that subasection which should be con- 
trucd in the light of its historical background so as to avoid anomalies and that there is no 
compulsion either m the language of Section 14 which necessitated the acceptance of such 
anomaly as inherent This reasoning loses its force m view of the Supreme Court's calling for 
a most expansive interpretation to the language of Section l4 (1) in Thulasamma's ease.*** 
That apart, the donee m the Punjab case was a female Hindu who had ‘acquired the property’ 
in one of the modes mentioned m the Expianaftonp namely a gift, and was in “possession” there- 
of at the time of the passing of the Act Norestricfed estate had been limited under the ‘deea 
Ev^ery requirement of Section 14 (1) being satisfied, she would become full owner automatically 
The fact that the donor was herself a limited owner may not be material Chintt’s east.*** 
raises the question whether to get the benefit of Section 14 (1) the acquisition or the tranrfer 
must be with the intention or animus or consciousness that the person in possession under the 
acquisition or transfer has the full title to the property. If the woman in possession came by it 
Without title as for instance by trespass or without real right the fact of possession cannot lend 
to It the right to possession and make the woman an absolute owner. 

12. Acquisition by a woman by her own sldll or oxardon.— The position as 
regards the interest of a woman m a self-acquisition prior to the Hmdu Succession Act, 1956 

15 siimmarised in Section 473 as follows: 

(420) 1968 Delhi 264 (F.B.). 

(421) PsMsntMMn v. AmMUi, 1977 PAH. 141 (F3.)i See also AhM BemOm v. ChmMm ffais, 1976 
Cal 303, StUchtm Km \. Dwmslt, 1970 Fat. 348. 

(422) (1978) 1 SGJ. 2»i 1977 S.C. 1944. 

■ L— 57 
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Property acquired by mechanical arti or by her own individual fkill and industry 
during her maidenhood or widowhood is held to constitute her Stridhana {Subrakmama* v. 
AtuMehalam,)*** according to all the schools. Property acquired by such means even during 
coverture IS Stndhana [Afutkt Ramakriikiia v. Mattmutku*** , Munumma v. Krtihna),*** except 
under the Dafabhaga where it becomes her absolute property only after her husband’s death. 
Where acquisitions are made m a joint trade conducted by both the husband and wife, her 
interest passes after her death to her own Stridhana heir and not to the husband or his 
heirs RamahUkna v. Mattmthu,*** Munumma v. Krishna**^) 

Section 14 of the Hmdu Succession Act, 1956, is clear and categorical that an acquisition 
by at woman by her own skill or exertion is her absolute property, whatever may be her 
status at the time of such acquisition, whether she be a maiden, a woman under coverture or a. 
widow. This is quite consistent with the modern notions of equality between the sexes and 
there is no reason why when a male is to take the property acquired by him by his own self- 
exertion us full owner, a woman should be in a different or a worse position in respect of the 
property seli«acquired by her. In respect of such property she enjoyt all the rights of a full 
owner including powers of alienation by gif*, sale, mortgage etc. 

Ig Pnrehmae. — Even under the Hindu Law as it obtamed prior to the enactment 
of the Hmdu Succession Act, where a woman purchased property, the presumption was that it 
was her absolute property. If she purchased property with the income from the estate 
inherited by her from another and held by her as a limded owner, even such purchase would 
enure to her benefit as her absolute property unless it could be shown that she treated the 
new acquisition as an accretion to the inherited estate The position is discussed m Section 520 

“The presumption in the case of pi operties acquired by Hindu widows and other 
qualified owners is that they are self-acquisitions, and the onus is on those who assert the- 
contrary V Mahalal^hmi***), Tins presumption holds good even when the widow 

purchases property out of the savmgs from her limited estate (AJUtanna v. Jamuna 

Prasad V. Ram Padtifalh*** Bharosav. Aianvan,**^ Keskav v MaruU,*** ParbaU v. 

Sftram'i. Jagoiamba**' ^{irmala v *•* Dulhm v Bvjnath,*** Prabhakar v. Satubat.***^ 
Suiayya V Matg<wa***) This presumption hoive\cr, has no place where the acquisition i» 

(423) 28 M. 1 (F.B.;. 

(424) 38 M. 1036 26 MX.J. 532 : 24 I a 363. 

(425) lii33 R. 347. 

(426) 14 L.W 33 64 I C 481 1921 M.WJ4 434 1922 M. 357 

(427) 25 M. 351 12 M LJ 5, 

(428) 1937 Pat 6l9i 18 PL.T 765 

(429) 54 A 1014. 

(430) 46B.37. 

(431) 1936 P 200 14 P. 518 

(432) 43 A. 374 1921 A II 19 ALJ. 129 (FR) 

(433) 55 a 269 1927 C. 868. 

(434) 14 Pat 518 16 Pat L.T 713- 1936 Pat. 200. 

(435) I L.R. 1943 Nag. 779. 1943 Nag 253 

(436) 1940 M W N. 19 
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ina(?e with the aid of the husband's estate, either by a sale ofa portbn thereof or with oioney 
frnisrd on the security of it. The whole quest ioOi apart from presumption as above laid down, 
is one of intention gatherabic from the circumstances of the case and the acts ;>r;d cor due' o^ 
the widow in respect of the new prOperty(A«f/iJ Pr<i$nd v Gtdab, Joychimdv. Sfyamcharat.*** 
Thus when a widow builds upon the land belonging to the husband|s estate (yenkata v 
jarsn«tnt.<>>) or instructs her liushand's bankers to consolidate the principal and interest at the 
end of each year and treat the aggragate amount as a fresh^depostt (Nait^an v. Supptak,***). 
or purchases fresh shares m property wherein her husband had already acquu’ed some shares 
{KulaChondra 't. Bamn Sundati Su a\so Jagatnath v Sutqj***. Joychand v SkpamJuxtan,*** 
or makes a single gift of both the original estate and the aftcr-acqubition (lift Dutt v 
hansbutti***) or m any other way treats them m the same manner {KuUt Chendta v. Bama 
Sundatt *** Gonda KoottV Kmi Oodty *** She^kun v SaM,*** Sutajya v Aicngt^a “•/ (purchase 
of what was formerly part of husband’s estate with blended funds Consisting ol moneys bdOng« 
ing to the husband^s estate and other moneys) her conduct would point to an accretion to 
the original estate. If. on ihc other hand, the circumstances do not warrant the inference of 
an intention on the part of the widow to hold the after-acquired propertv as a part of her 
husband’s estate, the plea of accretion has no foundation, Wahtd v Toil**’’ Perbatt v 
Baijtifth*** Thus, where a widow acquires with the aid ol borrowed money, but without 
detriment tn the husband’s otatc, a property by exercising aright of pre«rmption vested in 
hci as hci husband’s heir (5rt iiavi Jaati/ii V Jagadamba*** h\it 'te Bkardsa v Mambott,***) the 
property acquired is not an accretion to her husband's estate, even though but for her 
being her husband’s widow, she could not have made the acquisition (AtsrAiM StHgh v Thman 
Again, where a widow purchases land with her own savings and soon after ceals- 
With it as her own absolute property by noortgaging it or making a gift oi it {Kts/tav v 
MatuU,*^* Akkcnna v Vtnk<yya.**^ Wahid v the after acquisition of the widow even 

though with the savmgs from the original estate, cannot be held to be its accretion But 

(437) 1937 A 197 

(438 1942 Cal 448 

(439) 31 M. 321 18 M L.J 4;;9 

(44C^ 43 M 629 11 L.W 418- 1920 MWK.2w 58 l.C 639: 38 M L J. 437 

(441) 41 C 870 22 la 701 

(44-’) 1937 P 483 

(443) 10 C 324 10 I.A. 150 (P.C). 

(444) 14 Bcng. L.R. 159: 2 Suth 975. 

(445) 14 I A 63- 14 C 38? (P.C) 

(446) 1940M.W.N 19. 

(447) 35 A. 551- 21 I C. 91. 11 AL.J. 856. 

(448) 1936 p 200 14 P. 518 

(449) 43 A 374 1921 A. 11/ 19 A.L.J 129 (F.B.). 

(450) 54 A. lf*14 1932 A.L.J. 875: 1932 A. 690, 

(451) 11 Lab 393 IgSO L. lOlO. 

(452) 46 B. 37 : 1922 B. 144: 23 Bon. L.R. 303 

(453) 25 M. 351 12 MXJ. 6. 
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if the estate gets enlarged either by action oi the Crovcrnmcnt (Sutbaroja v. Atyaswi”ti> 

Ptaindw Undn Kunwat Ut*iig<damma^**Vangalav. VangtUa h\ii sec Pa^antandi 

V Ythydkam *»•) or by the act of the widow not m her own independeht right but as 
representing Ik r husband's estate, as for instance, by purchasing the rights of others m the 
estate {Nabakishott v. Up 0 Hdteikukitt** *). or by a compromise with the superior holder {Ram 
Shankai v Lai SahnJm)*** the widow takes the interest representing the enlargement only as a 
<]ualified owner. S«* however (PaUmyaitdt v. yJ^udkan) *• » a case of an enfranchisement of a 
Karnam service mam in favour of a widow). These principles apply even in the case of 
properties acquired by other limited female holders like the daughter, the mother, etc. 

Under Section 14 of the Hindu Succraion Act, the purchase made by a woman would 
be her absolute pioperty unless it can be shown that she is only a bedla/ntdat or that she had 
purchased it intrust lor the benefit of somebody else. When the question arises, whether a 
purchase made by a woman is m her own right and for her own benefit and not ftrnami for 
the benefit of another, the answer often depends upon the intention of the woman and the 
source of the consideration for the purchase. It may often happen that a husband may 
purchase property in the name of his wife without any intention that the wife should be the 
owner of the property purchased. Evidence has got to be considered as to what exactly was 
the intention of the husband m making such a parchase. The prcsjmption u as already said 
that every ostensible owner is also the real own'sr and the onus i> upan the person alleging a 
transaction to be btnamt to make out the allegation. The position of btnamt transactions is 
Summarised m Section 324 

14 Prescription — Both prior to the Hindu Succession Act, 1956 and after the said 
Act the rights of a woman when she acquires property by adverse possession are absolute, her 
position being that of a full owner The title acquired by ad'^erse possession i» independent of 
Hindu Law and has no reference to the sex of the acquirer. Hence property acquired by 
adverse possession by a Hindu female, whether during coverture, widowhood {Hubtaji v. 
•C/upidtabalt,**’ Mukk Ram V Mt, Stmdar,*** Mohm Chtndtt v. Kaihi JCatt,*** Kcmhn Ram v. 

Adya v, Mf. Ckand>awah*** Satgar v Shan y. Dak *** Varada PtUatv. 

(454; 32 M 86- 1 I C 749. 

f455) 30 A 490 5 A L. J 590 

(456; 10 M 1 

(457) 28 M 13. 

(458) 52 M 6 28LW. 530 55 M.L.J. 579 1929 M.WN 723: 1929 M 93. 

(459) 1922 P-a 39 13 L.W.4I7- 20 AXJ. 22- 42 M.L.J. 253* 1922 M.W.N. 95i 26 G Wja. 322 
^ Pat. L.T 311' 24 Bom I,R. 346 

(460) 1 Luck 98 1925 O. 277 

(461) 52 M 6. 

(462) 1931 Oudh 89: l30I.a849: 6 Luck 519 

(4631 1934 Lab 270 

(464) 2 CWJ4 161. 

(46i) 32 A. 189 7 AJLj 153- 5 I.C. 207 

(466) 1934 Oudb 265 

(467) 46 I. A 197: 42 A 152. 

<468) 29 I A. 132 29 a 664. 
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Jt€v<itrtthnnmm<tl,*** Pikfidw V Sukkdto*^ \ Surty v. T tlakdhati,^' ^ or maidenhood .becomes her 
Stndhniin ni d should descend to her Stiidhnrahcirs {Rtimpal v. Btytnng*'’*), except where from 
the circumstances of any paiticulai case it is perfectly clear that she intended to hold adversely 
in her character as the heir of the last male-holdei and not in her own individual capacity. 
{Set also section 526, i 'jwnnlt v Sit/achrnd,*^* Pathatt v Dhurjait v, Rnm,*’’* ChdUarv 

Rosfian*'*), Tlic exception aLove mt ntioncd can have no application to an acquisition by 
piescription affcr the n.’ctmcnt of Section 14 and even if a woman had ptior to the Act, 
acqii’rcd a piopeity b adverse possession m her character as the heir of the last male-holder 
and not in her own n dividu""! capacity, th» property thus acquired by prescription would 
become her absolute property and she will hold it as full owner thereof with unqualified 
rights of rnjovmi nt ali.mtionetc Mst Hatmnl Krut v Smi Kattat Kaut The period of 
prescription may be made by two continuous periods^ one before the Act and the other after 
• he .Act piovitJfd tlifie is no break between the two 

I5 Acquiredin any other manner whatsoever. — This heading would ccver under 
the o’d Hindu Law for instance modts of acquisition by a woman under a compromise and 
b\ gams, of prostitution If a limited female 1 older enters into a bonajide compromise of dis- 
putes with tl e reveisicners ard obtains certain properties thereunder, the question whether 
she takes them as Stndhana or only as a qualified owner would depend upon the intentions of 
the parties [Nnthu v. and the nature of the claim put forward bv the woman. If 

she had put forvsard thecuim as the absolute owner of certain properties and obtains some 
of them she takes them as absolute owner If on the other hand both the claim and the com- 
promise proceeded on the footing of her being only the representative of the estate of the 
last holder, she trkes the property only as a quMified owner ffamnw/dia v. Gobt*'' * » Sambasiva 
V Venkwttswaia,**’* Rabutty v ^xhchundti**^ Mya v M\. Chandiovatt***, Rani idewa v Rum 

'469) 46 I A 285- 43 M 244. 

(470) 49 A 713 1928 A. 45 

(471) 7 Pat 163 1928 P 220 

(472) 1 Luck iO 92 I.C. 126 1926 Oudh 2U 

(473) S Lah 192 51 I A 171 

(474) 7 Luck 320 l93S Oudh 9? 

(475) 52 A, 222. 

(476) 1946 Nag 277. 

(477) 1968 Piinj. 295. 

(478) 43 ML W 464 1956 PG 103; 63 lA- 155 . 40 aWJJ.482: 38 Bom. L.R. 462. 1936 A.L.J. 686r 
1936 M.\y.N 499 17 P.L.T. 321. 

(479) 31 A. 497 36 I A. 138; 6 A.L.J 807: 11 Bom. L.R »ll: l3 C.W.N. 117- 19 M.L.J. 687- • L.G. 
795 (P.C.). 

(480) Sin 179. 

(481) 6 n.LA. 1. 

(482) 1934 Oudh 265: 10 Lock. 95. 
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Soltdammt V AdministtnlofCmnm, Btmgal,*** JChtmnt I fit v Gohirul**\ AppaUwoiHtv. 
Thfivammil,*** AWtmm,i V. Piehftmmn **"• Thi<i t«t, howcvrr, is applicable only wlirre fhe 
laiii'ii.igr of tlic deed of compromise under wliich she obtains ilic propiriy »* not clear as to 
the (pianr uni of the interest given to her in the property, and hence, il on that language 
it IS < I( ar til K what IS giv< n In her is .in absolute < state then she is so entitled to it (Kathu 
V Jtahu,*** Lak’hmnmmn v. Vtnkntn^n*** , a ease ol family arrangement with iHatom son'in-law) 
Bui in such a c.ise the circctmness of the arrmgement to confer an absolute estate depi nds 
ujion the competency of tin other party to the scilh merit lo confer such an csiatt {Sethmiam- 
, mma v P„f/iss, Mooka v Valniianda**^) Where a daughter who is not an heir owing to h» r 
cmIusiou (ustom getspiopirty under a compromise with the reversion* r who is entitled to 
such jiroj crtv, the property so obtained by her was held to be her Siridhanam to which her 
auglitcr-. Would be entiihd to inherit to the exclusion of lier sons [Ra)tshfu v Hat Ktiherij 
^leeaimiK's of i woman, m lined or unmorned. from prostitution constituted her Stndhana 
(Htnlalv Tt Ipu, Jagfirmnlh JVarayan,*'‘* Mandatam yr Mandaiom**^) 


The above would be the state of the lawpiiorto the enactment of Section 14 of the 
mdu Succfs>ion \ci, 1956 Under tins section, however, any property acquired b' hfr, 
whatever be the nature of the icquisition and whenever it migh’ have been arquired, shall be 
fu d b^ her s full owner I’ropeity .itiraci ing Section 14 ( 1) inclodcs under the Explanation 
t lertio propi 1 ty acquired b\ af<malc Hindu bv inheritance etc , or in anv other manner 
" t socur rii' word ‘ vshatsoi v< i»> mduatc'- the wide amplitude It v ould include property 
Kquired undy mi awa.d o. adee .. If a person puts a female Hindu m possession of 
ir pcriN vMthout executinga dec I of transfer as envisaged in the Transfer of Property Act 

LxPtun^Uon to Scc-ion 14 (1; Sumiar w.jl be the po^|.|on m a ca^e where a female 
Hindu 'ctiutrcs property by exchange altliough exchange had not been included m the 
tWdTmeZt,, manner whatsoever*' must be interpreted 

LLcicr u I \ •' ^'-htof ONsnersh.p a/irit of a limited 

It vtnnot be exicu.lcdto co\er a t respass- r « » " Nor can ife phrase be made 


Nor 


'483 1 I A 137, 
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1 3 Ban, L R 427 
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clastic so as to rcnd.*r nuijatory Section 14 (2) Each case has to be decided on its own 
merit >. **• 

l6< Preaumption vegarding property ia women** pooMOsion. — ^Therc is no 
presumption that property standing in the name of a female member of the family isthe 
common property of the family and not her Stridhana, and even if it is m the possession of 
a widow no picsumption arises that it was a part of her deceased husband’s estate. (Dtuim 
Jiafn Bijai v. Natayann v Rtishna**^^ Batkunthn<tth v Jai Sadayappa v. 

Jlagha, a*'** ) On the other Itan 1 the presumption seems to be the other way The provisions 
of Section 1 10 of the Evidence Act raise a presumption that a “woman” who must be 
included in the woid “person” \n the section has absolute title in respect of the property in 
her possession unless and until the contrary is established, and. until this presumption is 
rebutted by proper evidence which the Court accepts, her powers of disposal in respect of 
that property remain unfettered (Jtnj Bachan Stngh v Shr* Thankufjet,*^*. Btnkkunthnatk v 
Jat iTurfli,*®" Natayana v fTfirA/n,*®* Dmai Ram Bijat v Indarpal,^^'* Ganpat Suntary oj StaU*^*) 

17. Restricted estate under instrument of gift, etc — Sub-scction (2) states that 
^‘nothing contained m sub-sect lon (1) shall apply to any property acquired by way of gift or 
under a will or any other instrument or under a decree or order of a civil Court or under 
an award where the terms of the gift, will, or other instrument or the decree, order or 
award prescribe a restricted estate in such property ” The sub-section would apply only 
in cases where possession is acquired for the 6rst time by the female Hindu and not in 
assertion of an acceptance of a pre-existmg right m her The aci 1 test is to find whether under 
a given instrument the title is created m favour of the female for the first time or the entitle- 
ment in her is merely a restoration of the right she already possessed under the Hindu Law.®®* ^ 
already said three things arc necessary before this sub-section can apply there must ^ 
an instrument or document, (2) that mstrument or document must be the source or the 

foundation of the right of the Hindu female to the property in question, and (3) that 

document or mstrument must contain terms which restrict the estate taken by the Hindu 
female **• If any one of these is absent the estate taken by the woman in the proeprty shall 

(499) Vtnugopalv. IhoK^yahi, (1979) I M.LJ. 87 1979 Mad 124 

(500) 26 C. 871. 26 I A 226 4 C.W.N 1 2 Bom L.R. 1 (PC) 

(501) 8M. 214 

(502) 51 A 341 1929 A. 449. 

(503) 27 M L,T 325 62 I C 220 

(504) 4 OWN 1179 1927 0. 618. 

(505) 51 AU 341 1929 A 449 

(506) 8 M. 214 

(507) 26 Cal 871 4 C W.N. 1 . 26 I A 226 (PC). 

vSOS) 45 B. 1106 223 Bom L.R. 462: 1921 B 138 

(509) See Vnirtiopti y 7 Kayyaavah, {\9T9) 1 MLJ 87/ 1979 Mad. 124; Thulascmmt v. S$sha 
<1978} 1 S.aj. 29- 1977 S.C. 1944 

(510) tat* mpra at p. 1968. 
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be .ibsolute.®** Where the instruments icferred to are not the source of the interest created 
but are merely declaratory or definition of the right antecedently enjoyed by thf Hindu 
female. Section 14 (2) has no application and it matters not if it is specifically provided in such 
instruments in c\prcss terms that the Hindu female has a limited estate or cannot alien- le 
Such terms aie only reiteration of the incidents applicable to limited estate in Hir du Law 
Tlie Full Bench decision m Jasivont Kaur v Ha, pal Singh,‘** that where a widow was given 
certain properties under her husband’s will for her maintenance, creating a life interest with no 
power to alienate. Section 14 (2) applied on the ground that she had no pre-exuting 

interest in hei husband’s property may not be sound in view of the descnpiion of the widow’s 
right to maintenance in Thulasamma't -is flowing from the social and temporal 

relationship between the spouses by virtue of which the wife becomes a sort of co-ownr r m 
the property of her husband though of a subordinate kind as being an equitable charge on hts 
property and as a pic-existmg light m his property und''r the Hindu Law The suggestion that 
it IS only when the instrument puts restrictions over and above that which go with the 
limited interest that section 14(2) will apply, is not warranted both on the language of 
the sub-scction and the decision of the Supreme Court m Mst Karmt v holding that 

where life-estate is given to the wife under husband’s will and thereafter to collaterals 
Section 14 (2) applies and the wife’s estate is not enlarged. Property given to a woman 
under an arrangement which is not m writing though the arrangement restricted the enjoy- 
ment of the property by that woman will be taken by her as absolute owner Besides, if 
even ds ho^s the instrument the woman has an independent right to the property by way of 
inheritance, prescription or otherwise, she takes the property absolutely despite the mstrument 
m her favour restricting her right m the property So also, the existence of an mstrument 
does not prevent the woman taking absolutely under it It is only if that instrument con- 
tains terms prescribing a restricted estate m the property that this sub-icction will be attracted 
It is necessary to observe m this connection that the terms restricting her enjoyment should 
not be repugnant to the estate created by the document m question Whether the instrument 
creates an absolute estate m the woman, making the terms therein rcstnctivc of that estate 
void as repugnant to it or whether the instrument itself creates only a restricted estate, aro 
questions which base to be answered on a conspectus of the entire document with a view to 
ascertain the real intention of the parties concerned. In the ascertainment of this mtention 
the words used are primarily considered The principles applicable to construction of Wills 
are also applicable to the construction of Instruments under which the woman gets an estate 
In sections 401 and 402, the principles applicable to the constructions of Wills and Gifts are 
discussed 

(511) Sec yatwam Kaur V Harptl Stngh. 1977 F & H 341 (FB). 

(312) B.B Pahl v. Gangabat, 1972 Bon 16, approved m Thulatamma v. tuaif- 1977 S.C. 1944,- set 
alio Ram Saru^ v Joti, 74 Punj. L R. 971 

(513) Jmsamm KaaPt earn, lupra. 

(514) 1977 S.ais.-. I960. 

(513) Kriflma Svhbtmma v Qamakka, (1970) 2 A.PXJ. 165. 

(516) 1971 S.a 745. 

(517) See JekBa Rat v. Vm,» of Mia, 1977 237, (1977) 2 An. WJL 363. 
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18 Sale by aHinda female — Sub-Section (1) ot .Vciiun l4 u designed only to Ijcnefic 
tlu' widow m respect of property of which she is in (lossessiori at the lime or after the Hindu 
Succession Act came into force If, before that time, she had parted with possession of the 
propertj under a sale executed by ner, -no benefit . i her favour can be postulated. N'> doubt, 
if she IS m possession of the property at the tiin< this Act came into operation and subsequently 
sells It, such sah passes to the purchaser an absolute interest m the property*^* even though 
f I'tie IS no benefit or necesMty to support ihc alienation because at the time she sclb the pro- 
pi rt\ shi IS an absolute owner of the same .nn<l can <le.il with it m any way she likes, irrespective 
of auv question of a binduig pifrpose. But th*s is mn tli< position .f the sale had taken place 
prior *o the Act Two things arc wanting m the case of such .i s.ili for aitr ictint( the op' ration 
of Mib-soct Ion (1) of Section 14 which converts a quali fir,! estate into a full estate and the^e 
are. her being in possession of tlv property when tlu Act eamc mto force, and tl.er< 
being 1 benefit to her the sub-section being m^<lt .o apply to si ch a sale 

So far as the propeity so alienated is concerned tl c right of tin reversioner, to bring a 
suit to challenge the al enation and obtain a declaration in pn.tcction of tbcir rights is in no wav 
affected Bapurao v. Xeroji *i» 

A question may arise when a Hindu female having a qualifi' <1 < state m the property m litr 
possession, Sold tl e property before the Act but had not parted with jiossession when the Act 
came into force and theie is no necessitv or btnefit to support the alienation, is the purchaser 
enti'led to recover the property from the woman and take it absolutely as against the claim of 
the reversioners on the grounds of want of benefit or necc«sity for the alienation? The answer 
IS in the affirmative on the wording of the section which is satisfied by the facts of the illustra- 
tion In such a case, the woman was m possession of the property when the Act came into 
force and she would be entitled to hold the property as full owner, and she having parted 
with that property the purchaser is entitled to take the propertv at he would take if he were 
to purchase from a male owner of the property who has absolute interest therein But if 
she had also parted w'lth possession with the sale and wa< out of poisecsion and the purchaser 
was in possession when the Act came into force, tl e purchaser cannot insis^ upon the section 
coming to his help He canno* contend that the onnciple of Section 43 of the Transfer of Pro- 
perty Act would apply to his case and enable him to found himself on the principle of feeding 
the estoppel embodied in that section The reason is that section would apply only when a 
person not authorised to sell a particular pi operty gets an interest m that nroperty which 
enables her to sell. But the latter ingredient cannot be postulated m a case vvhcie when the 
Hindu Succession Act came into force she was not m possession It is being m possession £f 
that time that gives her an absolute estate If she had already parted with possession ofthc entire 
mterest in the property by and under the sale executed by her prior to the Act, there » no 
accrual of additional or fresh interest on which the principle of Section 43 of the Transfer of 
Property Act can operate. (Sec Aiwti/rioxe»«»ii v. Fwiipwi,**® Mathuni Musir v Mst. Rmtna 
fTiKf”! which holds that the reversioner is entitled to recover the property, Amar Singh v* 
Stwaram.***) Where however the widow makes a gift of the property to another prior to 

(918) Ban Jtam v. Barham Singh, (1973) 3 S.LJ tB 

(519) 1961 Bom. 900; Bkagvalhi v Jianihala, 79 CaL W.N. 387, 

(520) 1959 S.aj- 497: (1999) I M.LJ- (S-tt) 158. 

(521) 1963 Pat. S97. 

r922) I960 Puqi. 930: IXJL (I960) 2 Pun}. 348 (F,B.}. 
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the Act and the ilonce gifts bach the same property to the widow after the Act, what ls said 
above cannot be pressed into service for the purpose of making the widow the absolute owner 
(.f the property Ganesh Mehantn ^ Sukna.*** 

There IS, howeveijone aspect which falls to be considered m this connection in favour 
of the purchaser from a limited owner II prior to this enactment a Hindu W'')man sold the 
property representing that she was absolutely entitled to It and it turned out that she had 
onl\ a qualified interest, the purchaser, on the coming into force of this Act, can caJI upon the 
woman to make good her representation or pay him damages for the loss that he may sustain 
b^ the reversioners proceeding to recover the property from him In such a case it is possible 
for the widow to purchase back the property, obtain possession and again rt sell it to the 
original purchaser, in which case the latter will take the property absolutely wjthout any fear 
Of a claim from the reversioners later This device though Circuitous and costly involving 
as it docs the additional conveyances wuh the concomitant of fresh stamps and registration 
charges, IS still a device open inlaw There is nothing illegal in such a transaction r’csigned 
only to set right a wrong done to the stranger-purchaser and at the same time the requirement 
of this section with reference to the woman being in possession of the property, is also 
satisfied 

In Chutnaholandat (Joundan v Thanji Goundan^*^, it was held that if a widow who had inhc- 
rued her husband’s property fora limited estate had gifted or sold the property for no binding 
purpose prior to the Hindu Succession Act but gets a reconveyance of that property subsequent 
to the Act she becomes absolutely entitled to that property and can pass a good title to any 
subsequent transferee from her whether the transferee is the original transferee or some other 
person, despite a declaratory decree obtained by the reversioners prior to the Act t hit her 
gift or alienation previously sued was not bmdmg on the reversioner (Sec also by 7eja Si’-gh 
V JatatSingh.^** 

Where a 'uU by reversioners to get patta of occupancy rights granted by a widow de- 
clared null and void was decreed before the coming into force of the Act, the decree survived 
even after the enlargement of her estate and the alienee cannot take benefit of the enlarge- 
ment**’ The transferee of an undivided interest is distinct from that of a female who is not 
a coparcener and m a suit by the non-alicnatmg coparceners for dispossession of the transferee 
of the interest of the widow, the proper course will be to pass a decree for joint possession 
leaving the pirtics to seek partition.®** 

In Paihumma Beebi v Knshnan^**, it was held that a woman who sells her limited right 
for the duration of her life m the property could not be said to have been m possession of the 
property subsequent to the date of the sale 

(523) 1953 On»a I67 

(524) See Bhaguan v. Vishwanalh, 1979 Bom. 1 

(525) 1965 Mad. 497 

(526) 1964 Punj 4 See further Bhagwon v VishjKuiath, supra, Bai Champa v Chandraka„ta 1973 

Guj 22T,Jagat Stngh \ Teja Stngk, 1970 P & H 309 (FB) See however VerJeataratnam y Palamma (19701 2 
An W R 264 ■ 

(527) Badrt Lolrt Jai Ktshm, 1972 SLJ 301 

(528) Sn Krtshna v Phool Kumnrt, 1973 All 439 

(529) 1961 Kcr 247 
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Where properties inherited by a widow were alienated by her by w*y of oral pit prior 
to the Act bnt the transaction being invalid as opposed to section 123, Transfer of Properly 
Act, the properties must be regarded as being still held by the widow so as to attract sec* 
tion 14 (1), she being m a position torreover the same from the donec.*»« Where a widow ex- 
ecuted a settlement died of property in her capacity as legatee under her husband’s will, 
while she was only an heir to her son with a limited estate, the settlement passes no interest to 
the donee, her right as heir subsists and licing capable of obtaining actual possession section 14 
(1) will enlarge her estate. 

l9 Mortgage by a Hinda female — ^The considerations which apply to 
ilie case of a sale bv a Hindu female prior to the Act cannot apply to the case of a mort- 
gage by a Hindu female before the Act came inio force If the mortgage is a simple one 
tJie female holder being m possession of the properly at tne time thi‘ Act came into force, sec- 
tion 14 would apply to enlaige the limited interest >f h«rs into lull ownership and th» fact 
that the death of the lidv took place after Uns Act will not entitle the reversioners to ignor® 
the mortgage and take possession of thepropert i the ground that there was no necessity c 
benefit of the estate to support the mortgage The <iiicstion whether, if the mortgage was a 
usufructuary one with possession transfemd to the mortgagee, this section will apply to enlarge 
’he interest of the mortgagor mto an .absoluic estate m the property so as to prevent the re- 
versioners from claiming the property without being bound by the encumbrance, is more 
difficult and falls to be answered by considering the proper meaning to be given to the word 
possessed’ in sub-section ^1) of this section Can it be said that the woman is still m posses- 
sion of the property when she has usufructuanlv morig.iged tic property bclorc the Act’ 
The word 'possession’, a' aircads discussed, means such possession as the property is capable of 
In the case of « usufiuctuarv’ moitgage, no doubt, the corporeal possession of the property is 
♦ransferred to the moitgagee but the woman -mortgagor is still entitled to thcetiuity of redemp- 
tion which IS certa nlv p apertv and that property admits of onl, whai mav be called con- 
StTu:tive pos'ession in the sen'e of a right to possession on redemption So even in the case of a 
usufructuary mortgage as m the case of a lease by the woman, the possession must be consi- 
dered ’o be with her even though the physical or actual r r corporeal possession is with the 
mortgagee The '^ection therefore appl-t s to enlarge the woman’s interest in the equity of re- 
demption to that of an absolute estate sujcct, to the rlght^ of the mortgagee to be in enjoyment 
of the property till the mortgage debt is wiped off The rc\cisioncr' of the woman are not, 
therefore, entitled to contend that m Hie case of a usulructua’-y mortgage by the woman poor to 
the Act which mortgage continued at the tune and after the Act was passed, they are entitled 
to get back the property on t!ie woman’^dc ith f'n the giounrl the mortgage is invalid for want 
of necessity or benefit of the estate in support thereof. Jai Ram v Tota Rma **•. 

In Kantktmatktnatha PtUaiv Vaiyapurt Mudahai,*** it was however, held following ITottHra- 
^wami V. Vetravaa,*** ttia’ a usufructuary mortgage evecuted by the widow prior to the Act 
without any necessity or benefit of the (state became extinguished when she died after the Act 

(530; Bn Champa v Chaiu/rakaata, 1937 Guj 227. 

(531; VtttkaptSabbaiak v. Raagnak, (1972; 2 An W.R. 276: 1972 A.P. 246 
'532; 1961 Punj. 395 
(533) 1963 Mad. 37. 

(554) 1959 saj. 437 
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anti the revewioners to the estate were entitled to recover poMCMion of the property without 
paMng the mortgage amount The reoson for this conclusion is that it is not the indention of the 
Act to benefit pi c-Act alienees who took the alienation without any justifying necessity. But 
It IS not easy to agree with the decision since even in the case of « usufructuary mortgage, she 
cannot be helc' not to be in constructive possession 

20. Lease by a Hinds female — Tlie principles mentioned as applicable to the case 
of a mortgage by .i Hindu female having a limited estate, which mortgage had been executed 
piior to the Act, are a JorUon applicable in the c.tc of a lease by a Hindu female under which 
she puts a third p.-nty in possession of the piojieity It cannot be said that s mplv because 
the physical possession is with the lessee, the woni.in has no possi ssion of the property Most 
pioperties are uid can b» enjoyed only by ‘loceipt of rent, for cultivation or occupation by 
others. The jicsnOssioii m such cases means only the right to possess established by th< fact or 
the leceipt ol imt The diffin nee between a Cise ofasalc by a limited female owner and the case 
of a moitgage or a lease by licr is this That in th<* case of a sale there is absolutely no present or 
future mterest in the woman which cnabh s h« r to get possession of the property but m the ca'C 
oftlie mortgngc or lease tlicre is an indication of possession m the consideration received by 
her with a right in her to obtain future physical possession. If the expression ‘possessed* is to be 
as It appears ought to be, interpreted as meaning a right to possess, it is easy to «olve all 
pioblems arising under sub- section (1) with reference to the enlargement of the qualified estate 
of a female to full ownership (See Koiltiruswam v. Vteravv«)^*’‘- 

The position b not altered by the fact that the lease by the widow is ol a permanent 
nature though for a notional rert T/takur Ramjankt / JagoStngh**^ 

21 Woman’s right to possession.— .Gases may arise of properties inherited by a 
woman being in the possession of trespassers. If she gets possession at any time after the Act, 
the requirement of sub-section (1) 1 $ satisfied and her right becomes enlarged 

Supposing the woman was not able to recover possession and sold the property to ^ 
stranger before the Act, can the purchaser file a suit to recover the property from the 
trespasser and get an absolute title free from any claims from reversioners on the ground of 
want of benefit or necessity of the estate^ The legal position will be the same as m the ca'c 
of a sale by the limited female ow’ncr of the property in her possession If the sale was before 
the Act and wras not justified by the benefit or necessity of the estate, the woman cannot 
pretend that she had any kmd of mterest m the property when the Act came into forceand 
sub-section (1) of section 14 can therefore have no operation If a purchaser from the woman 
recovers the property from the trespasser he will be m no better position than if he had purchased 
aproperty in the possession of a woman, and after the death of the woman the reversioners are 
entitled to recover it from the purchaser. It she had sold the property after the Act. her only 
right m the property m the hands of the trespasser, is the right to file a suit and if the woman 
had henelf recovered the property frem the trerpasser she would have taken an absolute interest 
mthat property and so also the purchaser claiming, under her would take the same right. 
The transfer by the woman of the property with the right to recover the same from the 
trespasser is not a transfer of a mere right to sue within the meaning of section 
6 fe) of the Transfer of Property Act (^Jtwan Ramv. Ratanehand Kashmehand ••’, Deorao G«Pa^, 

(585) 1959 S.aj. 487. 

(536) 1962 Pat. 131. 

(537) 1921 Gal. 7»5. 
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-V Sadashto***t Parma Sah v UntUd Provuua ViUuU v Jagam<dh ***, it cannot b** dtnieo 
that the transfer as such is valid. But, what does it pass? The better opinion seems to be that 
as t]ie intention of the Legislature in this section is to confer upon the woman having a limit'd 
estate in all properties of which she is -or is entitled to be in possession, it is merely a stretching 
of the principle of a female holder being a mortgagor under a possessory mortgage or a lessor 
m the case of the owner whose property is trespased upon by another. In all these cases, the 
right to possession is theie and it is nothing but the implementation of the intention of the 
Legislature to accord to the expression ‘possessed* the meaning of ‘right to possess.’ See the 
discussion m Kotturu (wamt v. Veeravva •**. 

Whatever be the answer to tne problem posed in the above case, lh< re can be no doubt 
that when the woman herself recovers the property from the trespasser after the Act or allows 
the property to be trespassed upon after the Act, a purchaser from her of that property is 
entitled to lecover the same from the i»c‘passer and hold it as absolute owner in the full right 
of the uoman without any liability to be questioned by the reversioners subsequently on the 
ground of want of legal necessity for the transaction. 

22 Daclaratory decrae regsurding invalidity of alienadon — ^Under the Hindu 
Law as it obtained prior to the Hindu Succession Act an .nhenation by a limited female owner 
could be arraigned as not binding upon the rcvci sioncrs on the ground of absence of 
legal necessity to support the alienation and the reversioners were entitled to bring a 
suit for declaration of the invalidity and non*binding nature of such alienation If in 
such a suit a decree had been given declaring the alienation not to be binding upoD 
the reversioners, the question may arise whether after this Act that declaration would be 
operative so as to enable the revcnioncrs to recover the piopcriy on the death of thehmite 
owner subsequent to the coming into force of tins enactment If tie alienation was a sale 
then the declaratory decree by the Court abou» the invalidity of the sale would continue to 
enure for the benefit of the reversioners even after the Act had come into force and the 
fact that the female hmited owner was alive after the Act was passed would not alter the 
situation and lend validity to the sale. But if the alienation by the limited female owner was 
one by way of mortgage or long lease, the decree obtained by the reversioners prior to the 
Act declaring the non-binding nature of the mortgage or lease would cease to be operative i* 
the limited female owner is ahve after the Act The point of distinction is that m the case of 
a sale, the female vendor could not be said to be possessed of the property after the Act came 
into force But m the case of a mortgage or lease she cannot be held to be not possessed of the 
property so as ‘o prevent the operation of sub-section (1) of this section. The principle* appli* 
cable to cases of sale or mortgage by a limited female holder which had been already d^c ugsed 
are applicable to a case even where there is a declaration by Court of the invalidity of the alie* 
nation (For a case of gift, see Dayal y Buja*** ) InChhagunram v. Nagmlal, •« • widow succeed 

f538) (1906) 2 Nag. L.R 17. 

(539| 1939 Oudh. 196 

(540) 1942 Nag. L.J. 3a 

(541) 1959 SCJ. 437. See also Badn Pirshad v. Smt. Kmut Dr^n, (1970) 2 S.C,J. 114t 1970 S.G. 196S 
[‘‘pofsetsed’* means the sUte of owning or having in one’s band or power.] 

(‘>42) 1959 Punj. 326. 

(043) I.L.R (1966) Giy. 9OO. 
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uig to her liusband’s estate made a gift uf the property to a mir or relation henclf acting as the 
doner’s guardian and continued m possession of the property unhl after the present Act came 
into force and «old the property after the Act and the question was whether the declaration of 
tlio invaJidity of the gift which the reversioners obtamerf pno*- to the Act would mvalidatc tin 
sale by then ido\/ md it was held that since the widow had title to the property as well as 
possession after the Act c imc into force the stle was valid 

23. A female holder selling prior to the Act but continnlng in poeecssion 
after the Act — A case may ari'e where a limited female holder enters into a tiansaction of 
sile of tlie property prior to the Act but before the properly was delivered to tlie purchaser 
this Act had come into force Such delay might have been caused by any of many conceivablc 
rcasons The limited female holder after executing a ‘ale dee‘d might have gone back upon the 
sale and refused to dehver possession and this might have necessitated tlic purchaser enforcing his 
right by a suit for recovery of possession under the sale and to get a decree and obtain possession 
after the Act He is then entitled to take the property absolutely free of any claim from the 
reversioners on the ground of want of neccessity for the alienation. Or the limited female holder 
might not have been m a position to deliver pinsession to the purchaser of the property sold 
immedia tely after the sale on account of some dispute with reference thereto between herself and 
others and this might have occasioned a delav m the purchaser obtaining possession and such 
possession might have been delivered m fact only after the Act In such a case also, the purchaser 
would take the property free of the cisams of the reversioners The point of difference between 
the case of a sale by a limited female holder taking pl%ce piior to the Act followed by deliver) 
of possession after the Act and the case of an absolute sale m favour of the purchaser accompanied 
bv delivery of possession piior to the Act is that in the former case the limited iemale holder 
IS possessed of the property v^en the Act came mto force while in the latter case he had no such 
possession when the Act came into force. This distmction makes all the diflcrcnce in the appli- 
cation olscctioD 14(1) to these respective cases 

Despite the mere fact that a limited female holder executed a deed of gift prioi to this 
Act bur had not given effect to that deed but contmued to be m possession of the property even 
after the Act, her right to the estate wou'd be enlarged into an absolute one by reason of 
section 14 since she was in possession of the property on the date of the Act despite her having 
executed an ineffective deed of gift Vtstfipah v Venkatakrufman.^** 

24. Agreement to acU by a female limited holder —Instead of an outnght sale 
to a stranger there might merely be an agreement to sell the property held by her as a limited 
owner and such agreement might not have been implemented by a sale «ub'cquently by the 
voluntary act of the limited fennale holder The purchaser in such a case would be put to the 
necessity of suing for spscihc performance of the contract to sell and if he obtains a decree for 
such specific performance and obtains possession of the property m pursuance of such decree a 
question may arise as to the binding nature ot such decree against the reversioners. The answer 
must depend upon whether this possession in pursuance of the decree fot specific performance 
of the contract to sell was obtained before the Act or altcr'the Act If possession had been 
taken by the purchaser prior to the Act, then the rnly right which passed to him would be the 
qualified right of the limited female holder and if there was no legal necessitv to justify the sale 

(544) (1962) 2 An. W R. 119. Cf , Ghampa v. Ctundrakanta, 1973 Guj 227 [oral g,ft by widow being 
invaUd she must be deecned to have been in poisesson at the commencement of the Act and her eiUte would 
be oonscquenily enlarged.) 
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the n versioners would be entitled to recover the pioperiy from the purchaser tvf n ihotij'li iIk 
| ttnited fcmnle holder was alive after the Act If on the other hand the possession m pursuance 
of the il< cree for specific performance was obtained after the Act came into force ,tl c ( urc}ia.'< r’s 
right tecome> unas'ailable by the reversioners even though the agreemei i to sell was not 'upf or- 
ted bv necessity or benefit of the estate. 

25 Death of the alienating female prior to the Act.— If a H ndu female hav ng 
limited estate died prior to the Act after making an alienation rf the pioptrly, the alienee '-annot 
claim that he gets the benefit of the absolute ownership conferred upon a female under the 1st 
sub section of sectionH. The section, as already considered, requires the Hindu female f j be pos. 
sessed of the propertyat the time the Act came into force or subsequently and this canr t be if the 
female had died prior to the Act The vahdity of such alienations and their bemg bir ung or other. 
wi'C upon the reversioners should be determmed upon well-known principles obtaining prior to- 
the Act. If the alienation was justified by necessity or benefit of the estate it would be upheld 
be it a sale, or a mortgage, or any other alienation for consideration. If, on the other hand 
It is not justified by such necessity or benefit, the reversioners are entitled to recover possession 
oftnc property on the death of the Inmtcd female holder 

26 Joint female Isolders and aUewat ioita — Cases may arise where an alienation 
might have been made by joint female holders, for instance, co«widows or co-daughters who, 
prior to the Act, had inherited the estate in which they held only a restricted estate. If 
both of them had died pnor to the Act, the validity of the alienation falls to be deternuned on 
the test’s applicable to an alienation by a sole female limited holder. If one of them alone had 
died prior to the Act but the other was alive after the Act, the question whether the alienation 
should be upheld or not as against the reversioners has to be decided on the same principles 
as are applicable to an abcnation by a sole female holder. The estate being ajomt one 
there is survivorship between the joint female holders and the survivor of them represents the 
estate fully. If it is a sale and the possesnon had passed prior to the Act, then it is not 
immune from attack by the revemoners on the ground of want of necessity If it is a mortgage 
whether with or without possession, since the surviving limited female holder would be considered 
to be in possession of the right of redemption lO property even after the Act, the mortgage, 
cannot be impeached by the reversioners because the mortgagee is entitled to insist upon being 
treated as one taking a mortgage from an aosolute owner The same considerations will apply 
if both the joint female holders are alive after the Act 

It has been held in a Madras case*** that on the coming into force of the Hindu Suc- 
cession Act, the joint tenancy of co-widows who had succeeded to the properties of their decea- 
sed husband is converted into a tenaiicy-]n>common in equal shares they havmg been m posses- 
sion on that date 

27 Gonstroctiosk of instruments, decrees, swards etc.— When a Hindu female 
acquires property undci an instrument or decree or award or any other document and it can- 
not beheld that apart from such instrument, decree, award or document she bad a pre- 
existing or independent right in that property under the general law as a qualified owner coming 
Within the scope of sub-section (1) of this section which enlarges that qualified ownership ihto 
full ownership in the female, the question of the nature of her estate in the property, whether it 
is a qualified one or an absolute one, is answered by the examination of all the terms thereof 

(545) Hauker v. Powmdunmjyan, I L.R. (1969) 2 Iifad. 507 (1970) 1 M.L.J. 437. 
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and connruing them reasonably with reference to the putsiblc intention underlying it. Theie 
i<t no presumption that wliat is given to a wom.in is only a limited estate. On the other 
hmd ih< presumption is m favour of the estate being an absolute one, whether it is obtained 
by I male or a female. The old notions that whenever property was given to a woman 'he 
must lx presumed to lake only a limited est.ite have been washed away by the f.ood of drci- 
sious w Inch categorically wiped out the distinction m this rt spect between the taker hemg a 
mile md the taker being a female, 

After the enactment of section 14 (1) on< must start with the presumption that the pro- 
jxriy in the possession of a female Hindu however acrjuired is held by her as fuU owner Sub- 
section (2) IS only in the nature of a proviso or exception lo sub-section (1). It must be construed 
stuctlvso as to impinge as little vis possible on the broad sweep of the ameliorative provision, 
contaired in sub-section (1) So read it must be confined to cases where property is acquired 
by a female H.ndu for the first time as a grant without any pre-existmg right under a gift 
will instrument decree, order or award the terms ol which prescribe a restricted estate m the 
property *** In such cases she must hold it on the terms on which it is given to her and if what 
IS given to her is a restricted estate, it would not be enlarged by reason of sub-section (2) 

For instance, suppose a daughter was given a limited estate m the presence of the widow The 
daughter not being an heir in the presence of the widow before the Hindu Succession Ac 
came into force she had no right or share in the property and if she was allotted some property 
under any instrument, a new and fresh right was created m her favour for the first time which 
vhc never possessed. Such a case will be squarely covered by section 14 

The words “restricted estate*’ arc wider than “limited interest'* as indicated m sub sec- 
tion (1) and they include not only limited interest but also any other kind of limitation that may 
be placed on the transferee. While a limited interest would indicate only a dfe estate, a 
restricted estate is much wider in its import 

The modes of acquisition mentioned m section 14 (2) must be m writing and if it is 
oial the sub-iection cannot be invoked 

The use of the svords “to enjoy the property for life only without any powers of aliena- 
tion” Is not decisive as to a case falling within sub-sCction (2) Thebackground of the trans- 
action, the prc-cxisting relationship of the parties, if any, as distinguished from the parties being 
absolute strangers .and whether they have claim upon the property in ^rneraiti or m a contm- 
gency, arc all aspects which should be taken mto account m determining whether a particular 
stipulation m a deed comes under section 14 (2) or it is merely expressing the legal incident 
ol the right created. The Court must take an overall picture and determine whether the 
predominant idea m the tran-action is m the realm of Hindu Law and restraints are imposed 
on women m view of the prevalent notions existing then, or is the transaction predominantly 
in the realm of contracts.®** ^ 


(546) TkuUsamma v Seiha Rediy, (1978) I S.C J. 29; 1977 S.C. 1944. 
1964 Mad. 387, Radrt Pershed y Kansa ZTtrc, 1970 S a 1963 


See also RangageatHt v, (M„nammal, 


(547) TkidoMtima’s mu supra, at p. 1950 

(548) Ibid.p 1974. 

(549) Ibid, pp 1978, 1968 

(550) Chillamm^ v MtUam/XMl, (1971) 1 M.L.J. 439; Am t. Lakdtmlt On d 1965 A P p *7 

»ee Blonde v. DtoMaed, 1963 Puai. 34. . a a r. »/, but 

(551) chtUmmaPs eeu, »upra (apprved in Thm lurn ma * * mm. 1977 S.a 1944.) 
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To attract sub-section (2), it is not enough for the decree to prescribe the restricted 
estate. It IS further necessary that the female Hindu should acquire the property under the 
very decree 

The decree contemplated by Section 14 by which the acquisition is made should be a 
•decree which has become final and which is not the subject-matter of the appeal in which th" 
question IS raised (JPathwnma Sttbt v JTniAiiaa,*®* Jtamfiati Den v. Smt. Chandobtbi*^*)- 

In View of the ExPi^Mtioti to sub-section (1) of Section 14, the widest possible oonno 
eatioD should be rendered to the expression ‘acquiied* used therein. But such meaning is not 
to be imported to the word ‘acquued’ used in sub-section (2) and the said word should be given 
a restricted meanmg m the ordinary sense of that expression, namely, as signifying that the 
acquisition must be one under the instrument or by the method mentioned and that prior to 
Such acquisition, the personjacquiring it had no mtcrest in the property. Sandhat Chmdra Dey v. 

The decree or order of a avil Ooun does not mean decree or order made by a Court 
•constituted under the Civil Courts Act and would include an order made by a Deputy Commis- 
sioner or other Revenue authority acting as a civil Court tmder any particular statutory provi- 
sion. ArakhttaDasv. Hart Mohapatra.^^* 

In H*rnam Kaur v. Sher Stngh,^^^ it was held that a decree obtained by a reversioner 
declaring that a will executed by the widow prior to the Act was invalid and would not bind 
the reversion would not prevent her acquiring full right in the property inherited by her from 
her husband (and it was the subject-matter of the said decree) and to such a case section 14 (2) 
cannot have any appLcation 

In Gobardhan Mahton v Han a widow and her daughter sold the pro- 

perty inherited bv the widow from her husband and this sale was in 1947 and the daughter's 
son filed a suit for declaration of the invalidity of the same on the ground of want of legal 
necessity and since tbc widow died pending the suit in 1960 the question was whether the suit 
was maintainable by the daughter’s son since the daughter had survived her mother and would 
fake the property as the hcir of the mother absolutely under the Hindu Succession Act. It 
was held that the suit was not mamtainablc smee the daughter would be estopped by the recital 
as to legal necessity in the sale-deed and that the suit should be dismissed. 

If a Hindu widow who had inherited her husband’s property prior to the coming into 
force of this cneictment had to file a suit against reversioners or the reversioners had to file a 
suit against her m respect of the property inherited by her, and in that litigation which was 
prior to the Act a compromise decree had been passed by and under which the widow was 

(552) Bhegvfia v. VuhivaiutA, 1979 Bom 1. 

(553) 1961 Ker. 247. 

(554) 1966 AU. 584. 

(555) 1962 Cal. 438. 

(556) 196S Orissa 162. 

(557) 1963 PuOj. 402. 

(558) 1963 Pat. 335. 

at. L.— 58 
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given only a life interest m the estate with a condition that on her death the estate should b© 
taken by the reversioners, and the woman continued to be in posseuion of the property after the 
Act, It must DC held that the property m her possession becomes her absolute property under 
the jH-ovisiona of Section 14 (1) m spite of the conditions m the compromise decree which preven 
ted her from alienating the same. The reason is that to such a case the provisions of sub section- 
(2) of Section 14 cannot be, applied, for that sub-section must be construed as enacting to pro- 
vide only for a case where the woman gets property bv and under the deed or decree, and 
not by reason of an antecedent title which had only been recognised by the compromise 
decree. Udat Shtukar v Tcratai,**® Putnachandra Bankv Nitnat Charon. 

jBfliik*** SnU. Sttbhag Wantt v Smt. Sodhan^*, Bttbal v. Gutdas^** In Kancdeshwataputi v. 
Gadabai***, the ruling was since Section 14 (2) contemplates fresh acquisition of right m the pro- 
perty It can have no appheanon m the case of a partition deed under which a widow is given 
property with a restricted estate and therefore the property glv^n to her under an instrument 
of partition in respect of which she has been expressly prohib>fM from alienating is taken by 
her absolutely under Section 14 (1 ). 

Under Section 18 of Hindu Succession Act full-blood sisters exclude half blood 
brothers {Satwrn Stagh v. Smt. Bkm Kaut^*^, Sataiwatht Ammal v Kttthna Partition 

attracts Glass (1), Vtttabadta Rao v Lakshtmdtvt^*'’ , a deed of family arrangement 
under which a grandmother gets property with restricted enjoyment attracts Class (2) when she 
had no right to the property pnor to the arrangement, Raghunatk Sahuv. Bhmstn JVaick^**, (widow 
getting property with bfe-mterest for maintenance under a decree becomes absolute owner of pro* 
perty after the Act; JTtffi Ammal v, Andt • In Dhama Udt^ai v Ramatkandia Mudahar^^ 

where in a partition between a father and his two sons and a widow of a predeceased son wbo' 
died before the Hindu Women’s Rights to Property Act came mto force some properties had 
been allotted for life to the daughter-in-law, the deed of partition would fall under cl. 2 of 
Section 14 and the daughter-in-law cannot claim to have become an absolu'e owner of the pro- 
perty given to her under cl. (1) of this Section as she had not any right to property when her 
husband died and what she could claim then was only maintenance. In one case before the 
Calcutta High Court reported in Lakhand v SushdaSundati^’’' a suit was filed by the rever- 

(Mf) (1968) I An W.R 65. 

(560) IXJl. (1967) Bom. 1282: 1968 Bom 308. 

(561) 1968 Oiina 196 

(562) 1968 Funj. 24. 

(563) (1968) 70 Punj.L.R 292 

(564) 1968 Bom. 25. 

(565) (1968) 68 PuaJ. L.R. 609. 

(566) LLJt (1964) 2 Krr. 209- 1965 Ker. 226. 

(567) 1965 Aadh. Fra. 367. 

(5681 1965 OrlM 591 

(569) 78L.W. 27lt 1965 Mad 451. 

(570) 81 L.W.S99. 

(571) 1962 ou. en. 
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m wmoQ taoammoM aot (nac ov 1996) 

■ionen against the widow before tba fMising of the Hindu Succession Act. In that suit a 
consent decree was jxasfied ^ terms of wldch embodied an undertaking by the widow not to 
alienate or encum|M^|plil8^>ae deal with the estate so as to prejudicially af^ the reversionary 
interest. After llKP^t, the widow filed a suit for a declaration that the decree had become 
inoperative by reason of the provision of Section 14 (1). It was held upholding her contention 
that there was no longer in existence a hnuted estate in respecrof the property inherited by 
her nor any reversionary interest in respect thereof Therefore the terms of the settlement which 
proceeded^ upon the footing of her being oi^y a limited owner under the Hmdu Law could nO' 
longer be operative and that the widow should be held to hold the property as an absolute 
owner. See also Sampathkumatt v. Lakshmi 

Sub>section (2) bemgin the nature of an exception to sub-section (1) can apply only to 
properties acquired by way of gift or under will or under any other instrument. Vtnhatvubha 
Riddy'v.Patichalam,^^* Stsha Rtddayv Tulasamma,*^* Shantabai v. Tatoehand^'”^. 

28 Positron of co-hoirossos tike oo^vidows and co-dangktera — ^When two co- 
widows jointly inherited the property of their husband prior to this Act they took the property 
with the right of survivorship between them but it was open to them to effect a partition as- 
betwecn themselves and enjoy the properties allotted to thcir shares separately. If there was no 
division prior to this Act as above but they continued to enjoy the property jointly even after 
the Act, they become absolute owners of the properties under the Act Though there is no 
mdication m the Act that the previous right of survivorship which existed as between them 
should continue or not even after the Act, it appears proper to predicate that m view of the 
enhancement of the qualified estate into an absolute one under this section, they continue to 
hold the property absolutely only as tenants>m-common without the right of survivorship. 
Each widow is entitled to alienate her interest m any way she likes both by will and inter moot 
and on her death intestate her share will go to the heirs as determined m Sections 15 and 16 
It is aJortioTt if there had been a partition between the widows even before this Act and they 
continued to hold their divided shares after the Act and m such a case the property allotted to 
each widow is under her absolute disposition and control and subject to the rules of intestate 
and testamentary devolution under this Act. In Ratnasami Ronar v J^agaunml a Hindu died 
in 1931 leaving two widows A and 3 These widows entered into an arrangement under whidi 
£ said that she would possess and enjoy a particular property for her lifetime and that after 3‘^ 
death, A and her daughter should take it. B died after the Hmdu Succession Act after settlmgr 
that property m favour of C It was neld that since 3 was already the owner rf the property m 
her own right as a widow and that as she did not acquire any right under the arrangement,. 
Section 14 (2) could not apply, and as 3 was the absolute owner by virtue of Section 14 (1), the 
settlement to C was valid, as 3 was competent to diqxne it of in favour of whomsoever tho 
liked. Sit also SampatAjtumart V. Lakshmi Ammal*^*. 


(572) I.L.R. (1962) Mad. 832> 76 L.W. 639 
1573) 1962 Aadh. Pra. 368. 

(574) 1969 Andb Pra. 300. 

(575) 1966 a.P. 8. 

(576) Negem* Aafcfar v. IX.R. (1969) 2 Mad. 507* (1970) 1 ia.LJ. 437. 

Bim* Mehmt v. Bek SO Oit. L.T. 237: IXJL (1964) Out. 146; v. 1966 

(Notes) 146. 

(577) 1963 Mad. 138. 


See also 
M.PXJ 


(578) (1982) 2 MXJ. 484; I.LJl. (1962) VM, 832: 75 LW. 689. 
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It IS possible for two co-widows prior to thu Act as co-heiresses mhentinf; jointly their 
husband’s property with the right of survivorship to enter into a partition by which each 
gives up her right of survivorship in the property allotted to the other If m such a case 
one of them had died prior to the Act and her share was taken to be enjoyed by her heirs 
during the lifetime of the other and this state of afibirs continued after the present Act, the 
position is not simple ^^o doubt, the surviving widow with reference to her share of which 
she continues m possession after the Act would take it absolutely under this section The 
position of the heir of the other widow who continued m possession under this arrangement after 
the Act IS derived from the deceased widow and since that widow was dead even before this 
Act, her heir if a woman, would come under this Section under the expression ‘‘m any other 
manner” appearmg in EtepUmaiton to Section 14 (1) and the female heir of the widow will also 
be entitled therefore to hold the property absolutely under this Act. Where a widow has been 
allotted propeties under a family arrangement deed expressly stipulating that she will not have 
more than a life interest therein, the case wU come under Section 14 (2) and her mterest will 
not be transformed into an absolute onc; 7<inVi Dev* v. Shytm Stutdar *’•, Section 14 (2) cannot 
have any apphcation to a case where a decree under which the widow is given a qualified mterest 
m property happens to be the subject •matter of the appeal during the pendency of which the 
Act came into force Kart Venkamma v VmtkaUt Rtiiy ‘•®. 

In Jfagaratfanathacht v. KarpagtUhatht^*^ it was held that where a partition between two 
co-widows had taken place prior to the Hindu Succession Act, 1956, and under that partition 
each of the two widows conveyed her rigats m the properties allotted to the other widow, the 
latter widow had only the right to enjoy the property allotted to her absoluely but could not 
claun the properties allotted to the other widow, smee she had given away her right of survivor* 
ship m respect of the properties allotted to the other 

A question may arise whether after the Act a Hindu widow who had succeeded prior to 
the Act to her husband’s estate for a qualified mterest could surrcndir it in the way she could do 
prior to the Act. In view of the provisions of Section 14, she becomes the absolute owner of the 
properly of which she is m possession, and there cannot be m the old sense, a surrender so as to 
let in the succession to the estate by the heirs of the husband because the property becomes 
hers, and if she should surrender it must go only to her heirs. But, such surrender, though may be 
so-called is really a conveyance of her interest with the result that it cannot be orally conveyed 
as m the case of surrender under the Hmdu Law but only by means of a documet duly registered 
Nurtivoalin v. Rambnksha But with reference to property which she had inherited 

for a limited estate prior to the Act but which she had alienated by way of sale also prior to the 
Act, the right of the reversioners to recover possession of the property is left mtact if the aliena- 
tion was not for the benefit or necessity of the estate, and if the widow makes a surrender with 
reference to such property, the old law would apply to validate the surrender even though it is no 
by written instrument or docs not take the form of a reg^ar registered conveyance Where the 
question arises, when a widow makes a surrender after the Act and she us found to be m possession 
of some only of the properties which she had mherited prior to the Act, the rest of which having 
been alienated away by her for no bmdmg pui^e prior to the Act, the reversioner would be 

(579) 63 Cal. WN 295 

(580) (1958) 2 An W R. 285. 

(581) 1962 Mad 482 (1962) 2 M.L.J. S12 75 L.W. 384. 

(582) 1959 Pat 446. 
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entitled to recover the properties alienated by her fdrno proper purpose, but as regards the pro- 
perties held by her on the date of lurrender, unless the surrender takes the form of a leg^ar 
registered conveyance, the reversioners cannot claim any interest in them. This question 
arose before the Madras High Court in Azhatmmal v. Aytsakamutmtual***, and wAs answered 
to the above eSeet. 

A further question may arise whether the reversioners entitled to succeed in recovering 
the properties improperly alienated by the widew prior to the Act, are the persons who are hcurs 
of the husband under the old law, or whether they are the persons entitled to succeed to the 
husbands’s estate under the Hindu succession Act It is now settled law that the material point 
of time IS the date when Succession opens; m the case of a limited owner succession opens on 
the date of the death of such lizmted owner and the law then in force would govern succes- 
sion Hence where a fenule Hindu taking as limited owner the estate of a male who died 
before the Act alienates the estate and dies after the Act came into force. Section 14 (1) has no 
application and succession has to be traced to the*last full o%vner as li he had died on the date 
when the limited owner died 

15 G«B«nl mlos of ssicCMaism is tbo com of fessale Hinds — (1) The property 
of a female Hindu dving intestate shall devolve according to the rules set out m Section 16,— 

(a) lastly, upon the sons and daughten (including the children of any predeceased sou 
or daughter) and the husband; 

{b) secondly, upon the heirs of the htuband, 

(c) thirdly, upon the mother and father; 

(d) fourthly, upon the heirs of the lather ; and 

(«) lastly, upon the heirs of the mother. 

(2) Notwithstanding anything eontamed m sub-sectiou (1), 


(a) any property inherited by a female Hindu from her father or mother shall devolve, 
in the abUnce of any son or daughter of the deceased (including the children of any predeceased 
son or daughter) rot upon the other heirs referred to in sub-section (1) in the order specified 
therem, but upon the heirs of the father, and 

(b) any property inherited by a female Hmdu from her husband or from her father 
in-law shall devolve, in the absence of any son or daughter of the deceased (including the children 
of any predeceased son or daughter) not upon the other heirs referred to m sub-section (1) in 
the order specified therein, but upon the heirs of the husband. 


(583) AS No. 444 of I960. 

(584) s$ngb V. DAm Atur, (1974) 2 S.Cj. 145; 1974 8.0 665/ tee alto AuTAmji Stnm, v. FtlH 
Aetetif, (1974) 2 KLLJ. 14 


(585) supra • uc also Xg mnrJ Mrmi Aks/I v. SH DtA dmma, 1974 Kam. 68. 



918 


HINDU LAW 


[GRAH. II 


SBOnON 

1. Scop*. 

2 S*o^ dwightora aod kaabrad. 

3. Holro of tko fcaohoad. 

4. Metkor cad fotbor. 

5 Holrs of tho Altfcor. 


IS-STNOrgU. 

6 Hoiro of tfco notbw. 

7 ^ropoitjr loheritcd from fothcr or mother. 

8. Bropc r ty iaharltetl from hoebeod. 

9. S eeood morriago of female Hlado. 


1. Scope.— This section provides for the devolution of property of a female Hindu dying 
intestate and the rules of such devolution are given m the next iketion 16. The property of 
the female Hindu shall devolve fiirstly upon the soniand daughters (including the children of any 
predeceased son or daughter) and the husband; secondly, upon the heirs of the husbaritl; 
thirdly upon the mother and father; fourthly upon the heirs of the father, and lastly upon the 
^irsofthe mother. Sub-section (2) of this Section provides that any property inherited by a female 
Hindu from her father or mother shall devolve in the absence of any son or daughter of the 
deceased (including the children of any predeceased son or daughter), upon the heirs of the 
father and that if the property has been mheriled by a female Hindu from her husband or 
from hcf father-in-law, it shall devolve m the absence of issue (including the issue of such issue) 
upon the heirs of the husband. When the sons and daughters including the children of any 
Predeceased son or daughter and the husband succeed to the property, they take the property 
Simultaneously and they succeed m preference to all other heirs The succession of the above 
children of the deceased female together with her husband has priority to succession by the 
heirs of the husband, and the succession by the heirs of the husband has priority over succession 
by the mother and father of the deceased female and similarly the succe-sion by the rnothcr 
and father takes precedence over the nght to succeed of the heirs of the father and again the 
heirs of the mother can succeed only after the heirs of the father The mother and father 
when they succeed take simultaneously So also, the plurality of heirs of the husband when 
the succeed by reason of their bemg of the same degree take simultaneously The same rule 
applies m the case of pluraUty of heirs of the father and plurality of the heirs of the mother. 
Mdlappa v. Shioappa »•». 


Where a daughter who had inherited her father’s property whioh he had obtained on 
partition dies issueless, the succession to the property is governed by Sections 15 and 16 as if the 
property had been her father’, property on account of the fiction created by the statute for 
^OTt.ming h« heir., that cannot make the property of the father m a. to attract the 
apphe.b.htyofSeet». 6wl.«h deal, with derolutton or.ntere.t fn coparcenary property! 
Arunachalathammal v. Ramachmdram Ptllat ••• j' 

This section applies only to the absolute property of a female and not to the property 
m which she has only a limited estate of a Hindu woman as known to the original Hindu Law. 
The accepted position under the Hmdu Law is that where a limited owner succeeds to an 
estate the succ«sion to the estate on her death wiU have to be decided on the basis that the 
iTthf mevitablc corollary is that it is only the law in force 

at the time of the death of the limited owner that should govern the ca«:. There u no 
reason cither in principle or on authority why the pnnaplc should not apply even after the 


(386) See v VtnhUa (1978) 2 An. WJU 18: 1978 A.L.T 274 

(587) 1962 Mys 140 

:588) (1963) 1 ML.J. 2M. 
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coming into force of the Hindu Succcwion Act««* Where a female Hmdu taking at limked 
owner the citatc oi a male who died before the Hindu Succession Act alienates the estate 
and dies after the Act came into force succession will have to be traced to the last full owner 
as if he had died on the date when the limited owner died.**® If the last full owner was a 
male then his heirs are to be ascertained, and if the last full owner was a female then her 
hors must be held to succeed. 

2 Son’s dang^ters and hnsband.— The term 'son’ includes both a natural son 
and a son validly adopted *•» Likewise since the passing of the Hindu Adoptions and Main- 
tenanceAct 195S, the term ‘daughter* will include an adopted daughter. The word ‘children’ in 
the ‘expression’ the children of anv predeceased son or daughter m Section 15 (1) (a) meansthe 
issue of the first generation only Grandchildren of a predeceased son or daughter of'a female art 
not within the purview of that provision*®*. Sons, daughters and husband take simultaneously m 
equal shares If a woman dies leaving a son, a daughter and the husband, the son gets one-thirds 
the daughter gets onc-third and the husband gets one-third. They take the property as co-heirs 
and not with the right of survivorship If the son had predeceased the mother, the sons of that 
son or the daughters of that son or both the sons and daughters of that son will take the son’s 
share namely, the onc-third, that one-third being divided between the children of the predeceased 
son equally So also, if a daughter has predeceased the mother, that daughter’s children would 
take the share which would have fallen to that daughter equally as co-owners. If there are 
several sons and daughters and a husband, thev share the property equally and the distribution is 
ptf capita except when the claimants are the children of a deceased son or daughter, in which 
case these claimants take the share of the deceased son or daughter per stirpes^ Tht son or 
daughter docs not include a st«p-son or step-daughter* •* but they need not be bom of the 
same husband A son born in lawful wedlock with a previous husband is not an illegitimate son 
and will be the preferential heirs against persons who are not direct descendants of the deceased.*** 
If the deceased woman had children by the first husband and after his death she mairied and had 
children by the second husband, all these children take hcr property equally, Patti v, Redakar.^** 
Where a woman had married twice having children by both husbands the property inherited by 
her from hcr second husband will on her death, be taken by all her children equally* •*. Daughter 
and son of the deceased include also illegitimate children and if there is the second husband 
alive at hcr death, he will also come m for a share. The husband here dees not mean one 
whose noarriage with the deceased woman had been dissolved by divorce. Nor would it take 
in One between whom and the woman there was not and could not have been a valid marriage. 
It IS obvious that sons and daughters can include illegitimate sons and daughters bom outside 

(58^ Daya Smgh v Dhut Katir, (1974) 2 S C J 145 1974 SO 665 at pp. 667, 668. See aho 
Sernti V. peOu Mnektr. (1974) 2 MX.J« 19, Dhuni Ckand v. Kali, (1946) 2 M L J. [290 (P.C.) 

(590) Aethamr Stnn's com supra. See also Remeehanif Bh»*t v. Sn Devt Amme, 1974 Karn. 68. 

(591) Bhagwania^. KhnAaU, I9'/7 M.P L.J. 99; A„attoaM 1977 M.P.L.J 7* Qmhtthan Statk 

V Kiihar St^k, 1971 Funj. 240. 

(592) Aituinaka's east supra. 

(593) Mst. Vrmlm Saha v. Dmebofu Swam. (1973) 39 Cut. L.T. 1249 [(blluwmg 1962 Nlya. 140 and dntent- 
<ng from 1968 All L.J. 464] 

(594) Mst. Daai v. Metka (1976) 76 Punj L.IL 267. 

(5S5) 1969 Bom. 205. 

(596) Mrs. Asm Keli v. Sokaa Ult (1972) 74 Punj. L.R. 833: 1972 Punj. 419. 
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lawful wedlock **’’ Sec Section 3 (1) (i) proviso. Ii will be noticed that the sons and daughters 
are the first heirs of a deceased woman whether the property ielt by her was inherited by her 
from her husband or from her father and that m the absence of issue the husband will not take 
* he property if it had been inherited by the deceased woman from her father. But in respect of 
all other properties held by a woman, properties not inherited by h( r from her father the 
husband is entitled to share with the sons and oaugthers m the first instance If there is no 
son but only a daughter and husband, tlie latter two shall ta>e the properly in equal shares 
sunultancously. But if the son has left a son or daughter or botli, such grandchildren will share 
along with the daughter and the husband If there is no daughter or daughter’s chfldren, then 
the son and the husband will take equally. If there is neither a son nor a daughter nor a son 
or daughter of a son or daughter, the husband will take the entire property except when the 
property left had been inherited by the deceased woman from her father or mother, in which 
case the heirs of the father would take the property even to the exclusion of the husband 
In the case of property left by dancing girls, their children born by promiscuous intercourse 
will take the property equallv 


3 Hdrsof the husband — ^The heirs of the husband are mentioned in Entry (6) to 
sub-sectiun (1) and th^v take after the heirs mentioned in Entry (o) oiz , the sons, daughters 
(including the children of any predeceased son or daughter) and the husband Only in the 
absence of the sons and daughters of the female the property will go to the husband’s heirs 
The expression “the heirs of the husband ’ refers to the heirs who would have succeeded 
under the Act if the husband had died the moment next after the female’s death The 

ncirs of the husband have no place when the property was inherited by the deceased woman 
irom her father or mother because under sub<section (2) (a) such property m the absence 
of any issue to the deceased woman devolves upon the heirs of the father The rationale 
lor this disability to mhent on the part of the heirs of the husband to the property inherited 
by a female Hindu from her father and mother is th.it no parent of a woman likes the 
pioperty belonguig to him or her and taken bv inheritance by the daughter to go to the 
daughter’s husband or his heirs. But aU other properties absolutely held by a female Hindu 
will devolve in the absence of an heir or heir^ coming under Q (1) upon the heirs of the hus- 
band. If the heirs of the husband are more than one and equally near, they take the property 
simultaneously as co-heirs with equal shares Who these heirs of the husband are and hovv 
they would take should be determined by reference to the provisions of sections 6, 8 9, 10. 

11, 12 and 13 Where a female Hindu died intestate and there were no class I or cla-=s II heirs of 
the husband but only cognates of the husband a, claimants and the degree of ascent was the 
samj the husband’s mother’s brother’s son was perferred to the mother’s brother’s son’s 
children as the latter were remoter by one degree*®® 

n 1 f J *“*!. '•****' *"°**'^*' ^^**’*‘' ""der Entry (c) in sub-jcetion 

(1) of Section 15 and they take after the heirs of the husband The mother and father here 
cannot mean the step-mother and step-father If both the mother and father are alive 


(597) Anasufabat'i case, 1971 MPLJ 7, Cmbachan Aingh'scase, 1971 Pubj 240 

'598) jr,iAfiv Har Prasad, 1971 MP 129 

(599) Cepikabatv B^ya, 1971 MPLJ 335 

((>00) De,a Bakthfidu \ Dtlh Aehari, {1969) 2 M L J 635 

(601) Anhta v Baij laih 1974 Pat, 177 [mother does not include itep.mothcr.] 
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they take together in equal shares If one of them alone is dead, the other takes the whole* 
There is no right of survivorship as between the mother and father when they both take In 
the case of a dancing giii leaving Property, her mother aJone would take the property. The 
same rule would apply to prt^ny left by an illegitimate son or daughter. His or her putative 
father has no right to succeed to the property. 

5. Hcira of tlsa father. —The heirs of the father come under Entry (J) in sub sectioia 
(1) of section 15 and are to be ascertained m the sany: order and according to the same rules 
as would have applied if the property had been the father’s or mother's, and the father or 
mother had died intestate is respect thereof immediately after the daughter's death The heirs 
of the father would take m the absence of the children even as against the husband and ajoittot* 
against the husband’s hem if the property left by the deceased female had been inherited 
from her father or mother. When the heirs are of the same degree of relationship to the 
deceased female as computed under the sections dealmg with inheritance to males, such heir* 
will take together and equally without right of survivorship. As between the father’s sister of 
the deceased and the father’s brother’s son, the former will be preferred, as she comes under 
Class II. sub-Class II (4), while the latter comes under Glass II, sub-CIass IV (1), Apath v- 
iaiM*®*. (Entries I to IX under Glass II Schedule is mentioned as sub'Class m the judgment ) 

g. Heirs of tiM mother. — ^Thc heirs of the mother are the last of the heirs in the order 
of succession to the absolute property of a female Hindu. Such heirs are to be determmed in 
accordance with the rules mentioned in this section and in the next, and the same rules as would 
have apphed if the property had been the mother’s and the mother had died intestate in respect 
thereof immediately after the daughter. As m the case of the hem of the father and the heirs of 
the husband, the hem of the mother also have no right of survorviship as between them and they 
take absolutely is equal shares as co-owners when they are equally related to the deceased female. 

7 Property inherited from father or mother —Clause (a) of sub -section (2)i 
provides that any property inherited by a female Hindu from her &ther or mother shal 
devolve in the absence of any son or daughter of the deceased including children of any 
predeceased son or daughter, not upon the heirs referred to m sub-section (1) in the order 
specified therein, but upon the heirs of the father. Succession to the properties obtained by a. 
female Hmdufrom her father including a share obtained by him on partition would be governed 
by the rules lud down m this section and Section 16 as if tbe property had been her father’s. 
The statute thus creates a fiction for ascertainmg her heir by treating it as her fathei - 
property but that cannot make it his property and Section 6 cannot come into the pu. .u-e®*** 
In Jfatayantauiami v, GaPalaivoarm ®®*, which is a case of gift by the father to the daughter, it wa» 
contended that the gift was taken by the daughter abwlutely and that on her death issueles*^ 
it devolved upon the husband It was ruled by Mr. Justice Varadachariar, that even though 
the gift did not contain any qualification with reference to the nature of the estate taken by the 
daughter, the obvious and natural intention of the father must have been that if the daughter 
should die without children the propierty gifted should come back to his family. Though much can 
be said by way of criticism against the correctness of the said deasion on the case-law as it then 
stood, there can be no question that the normal intention of a parent is that his or her proptfty 

(602) 1963 Oriita 166. 

ii'03) ATunachdathmmnttl v. Ramackandran Ptlfat, (1963) I M.L.J 254; 1963 Mad. 235. 

(6.Vt) 1998 M. 6. 
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going to the cUughter ihoald not, in the nbienoe of itiue to the daugEhter, go to the husband or 
to hn heiit who are strangers to the parent's fainily. It is that sentiment or natural intention 
that is found embodied in this clause; only the scope of it is restricted to inheritance from 
the parents. The expression "property inherited by a female Hindu from her father or mother** 
must be given a restricted meaning ooiuistent with the absolute right of disposition of the female 
owner. The special rule of succession to such property applies only when the very property 
mherited by the female from her father or mother is still available, at the time of her death. 
Otherwise the mle will not apply. If the identity of the property is changed or if the property 
IS substantially altered of improved or if the property has been substituted the special rule of 
succession can have no application *ss, Likesvise the special rule of succession cannot apply where 
the female Hindu had taken the property udder her mother's will and not by inheritance to 
her •••. Where a female Hindu who derived property from her parents died intestate the 
husband u not entitled to succeed to the same and any dealing with it by him would be 
illegal Why this clause should be restricted only to inheritance and why it should not be 
extended to cases of gifts from the parents or other acquisitions from the parent’s family of a 
Hmdn female, it is difficult to section. However, there it is, and the disability of the husband’s 
heirs to inherit the property of a Hindu female is considered applicable only to such property 
as she had inherited from her parents and not to other properties, as for mstance properties, 
gifted by the parents or otherwise acquired from the parent’s family of the deceased woman 
AjtlJmuit V. Suitttmamut •••.In Bilgttt JUagimma v. Annapunamma.***, where in the case of 
the death of a female the competition with reference to the in heritance to the property left by 
her which she had inherited from her father was be»wieen her full sister and a half-sister, it 
was held that applying section 18 to the facts of the case the full sister would exclude the 
half-sister. 

B. Property inherited from hasbaad. — Clause (&) of sub-section (2) of Section IS 
provides that any property inherited by a female Hindu from her husband or 
from her father«ui4aw shall devolve in the absence of any son or daughter of the deceased 
mcludmg the children of any pre-deceased son or daughter, not upon the heirs referred to in 
sub*section (1) in the order specified therem, but upon the heirs of the husband. This provi- 
iiOT IS merely the counterpart of the provision relatmg to property inherited by a female 
Hindu from her parents. What this clause prohibits is that though there is nothing to 
prevent her from giving such property to whomsoever she likes including her own relations in 
the family of her birth, still, if she dies intestate that property should not go to anybody 
excepting the husband’s relations. Clause (ft) comes into play when a female Hindu dies 
intestate without leaving any son or daughter. The word "deceased’* in the expression “in 
the absence of a son or daughter of the deceased” means the female Hindu dymg intestate* 
If ^he f emale had married again after her husband’s death or divorce her chHdren by the 
different marriages would all 'be her natural sons entitled to succeed to her property irrespec- 

(605) y.SMmlUa. 1976 A.P. 337 cf, imw/ v. JiiJrmaA, (1916) 1 M.L.J. 411: 1969 

hlsu* 369* 

(60« rAamvr. iMv v. Itao, 1972 A.P. 189 cK. Ja^anriM y. JtMta, 1968 GuJ. 212 [case of property 

ADtAincd uy 

(607) Bkmadu v KtMhmwm, 1974 A P. 266 

(608) Supra. 

(609) 1963 Mys. 168. 
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tive of the MHirce of the property. Thu* where a Hindu female suooeedi to her 
husband*! property and dies intestate leaving a daughter by her previous husband, the 
daughter will succeed in preference to the heirs of the husband from wh4sm she inherited 
the property.'** It will be observed that this provision is absolutely unnecessary in view of 
Entry (A) in sub-seetion (1) having priority to Entries (s) (d) and (s) which alone deal with 
mother and lather and their heirs. In other words, even without this clause the ol^t of this 
clause IS achieved and the clause therefore is absolutely redundant and superfluous. 

9. Saennd msurlage of feninln Hiauiis.— Sub<aeotion (2) (ii) of Section 15 does not 
provide for a case where a woman who has inherited the property from her husband under 
this Act subsequently contracts a second marriage and dies feavmg the second husband and 
issues of both ho^ fint and second marriage. Clause (1) {a) of Section 15 lays down that sons 
and daughters and husband will be the first heirs of the female takmg together her property. 
The sons mean the sons by both the mamagea and also the daughters of such marriage* indod- 
ing the children of any predeceased son or daughter. The husband here must necessarily 
mean the second husband as the first husband was long before dead. Some questions which 
cannot admit of any easy answer may be posed by the following illustrations: 

1 A Hindu female mhented the property of her husband who died prior to 1937 and 
she remarried after 1956. The property inherited by her as a qualified owner would under 
the provision* of this Act have become her absolute property and must descend on her death 
after the second marriage to her children by the second marriage and her second husband. 
The question is whether in default of children and her second husband by reason of the 
latter’s death previous to the death of the Hindu female, the property left by her should go 
only to the second husband's heirs under clause (b) of sub>section (1) or to the heirs of both 
the first and second husbands. It would be reasonable to say that the property m her hands 
being the property of her first husband it must go only to the heirs of that husband and not 
to the heirs of the second husband. But U appears that the husband referred to m clause (a) 
of sub-section (1 ) of Section 13 here is the husband of the woman at the time of her death 
and It IS proper to hold that the heirs of the husband mentioned in clause {b) are the heirs of 
the second husband. This construction may be unjust and may lead to an anomaly but 
that IS the construction enforced by the language of the provisions. 

2. The husband of the woman dies after this Act leaving property which becomes th; 
absolute property of the woman She marries again and dies leaving children and husband 
of that second marnage. The property of the first husband would 1^ taken by the second 
husband and his children 

3. The husband dies after this Act, leaving prt^ierty and chiUren. His widow and 
the children take the property equally. Subsequently the widow remarries and has children 
by the second marriage. When she die* the property left by her includu^ the property whidt 
she obtained for her share by inheritance from her first husband on hu death would be taken 
by all the children of both the marriages and the second husband. 

4. The husband died after 1937 as a member of a Mitakshara coparcbiary without 
leaw.g children. His widow remarried prior to the Hindu Succession Act, Though sbe 
would forfeit the interest which she had taken in the coparcenary of which her first husband 
was a member on such second marriage, if however she continues in possession of the propeitict 


(610) Jlbyrnmut V. Khmkah, 1977 M.P.L.J. 99. 
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and pcrf( cts her right to it by prescription and dies leaving (he second iiiisband and children 
bi liini, that property would be taken by her second husband as well as the children by both 
the husbands. 

5. A woman gets a divorce from her husband and marries again and the second 
husband dies leaving children and property. There are also her children by the first husband 
The property left by her would be taken by her children * by both the husb&nds But if 
there nre no children left by her, the property would be taken only by the heirs of the second 
husband and not by the heirs of the first husbsmd also. 

6. A Hmdu woman gets a divorce from her husband and marries a second husband. 
The second husband dies leaving children and property. She takes a right m that piopcrty 
absolutely under this Act Subsequently she marries the first husband and dies leaving him 
and the property inherited by her from the second husband. This property will be taken by 
her children by both the husbands and her husband m equal shares even though the property 
formerly belonged only to the second husband 


16 Order of succession and manner of distribution among heirs of a female 
Hindu — The order of succession among the heirs referred to m section 15 shall be, and the 
distribution of the mtestate’s property among those heirs shall take place according to the 
following rules, namely — 

Rule 1. — Among the heirs speefied m sub-scction Cl) of Section 15, those in one entry 
shall be preferred to those in ary succeeding entry, and those included in the same entry shall 
take simultaneously. 

RuU 2. — If any son or daughter of the intestate had predeceased the mtestate leavme 
his or her own children alive at the time of the intestate’s death, the children of such son or 
daughter shall take between them the share which such son or daughter would have taken if 
living at the intestate’s death 

RuU 3 — The devolution of the property of the intestate on the heirs referred ’o in 
clauses (b), (</) and (<) of sub-section (1) of Section 15 shall be in the same order and accord- 
ing to the same rules as would have applied if the property had been the father’s or the 
mother's or the husband’s as the case may be, and such person bad died intestate m 
respect thereof immediately after the intestate’s death 

Scope — ^Tbis section deals with the order of succession and manner of distribution 
.-itnong the heirs of a female Hindu. This shall be according to the following rules 
RuU 1 — Among the heirs specified in sub-scction (1) of Section 15 those m one entry shall 
be pieferred to those m any succeeding entry, and those included in the same entry shall 
fake siniultaneottsly RuU 2 — *If any son or daughter of the intestate had predeceased the 
intestate leaving his or her own children alive at the time of the intestate’s death, the children 
of such son or daughter shall take between them the share which such son or daughter would 
have t iken if living at the intestate’s death RuU z — The devolution of the property of the 
intestate on the heirs referred to in clauses {b), {d) and («) of sub-section (1) and m sub- 
section (,21 of Section 15 shall be m the same order and according to the same rule as wou^d 
hiic ipplied if the property had been the father’s or mother’s or the husband’s as the case 
mi\ be, ind such person h.'is died intestate in respect thejec^f after the mtestate’s death. 
Whiu a Hindu li male inheriting the property of her parents jointly with her sister dies 
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childless and intestate leaving b:hiada sister and the son of a predeceased sister, the survi- 
ving sitter will take 3/4 sh\re of the property held jointly an J the son of the predeceased sister 
1/4 tit between the h ilf-brother of a female Hindu and her husband’s sister, the latter 
is the preferential heir to her property* 

The above rules have already been considered in dealing with the specific heirs under 
the various entries in sub-section (1) of Section 15 and do not call for separate consideration 
and discussion here 


l7. Special proviaimsa respecting persons governed by mammahhattayam 
nndaliyasantsuaalaws. — ^The provisions of S-ctions 8, 10, 15 and 23 shall have effect in rela- 
tion to persons who would have bten governed by the tnirumakk»ttayamltLyt or ^{jasantana law 
if this Act had not been passed as if — 

(i) for sub-clauses (e) and {d) of>-ctioi'8, thefiUowiajhas b;en substituted, namely 

‘{e) thirdly, if there is no htir of any of th' two classes, then upon his relatives, 
whether agnates or cognates 

(ti) for clauses (o) to («) of sub-section (1) of S'ctbn 15, the following had been 
substituted, namely — 

“(a) firstly, upon the sons and daughters (tncluimg the children of anv pre-deccased 
son or daughter) and the mother; 

(4) secondly, upon the father and the husband; 

(c) thirdly, upon the heirs of the mother, 

{d) fourthly, upon the heirs of the father; and 
(s) lastly, upon the heirs of the husband’’. 

(»t) Clause (a) of sub-section (2) of Section 15 had been omitted 
(tv) Section 23 had been omitted 

Scope — This section lays down the special provisions respecting persons governed by 
marumakkatUstam and altj/osaitana law. The heurs in the case of death of a male intestate are 
fl) The relatives specified in Glass (I) of the schedule; (2) If there is no heir of Qass (1) 
then the relatives specified in Clause (2) of the schedule; (3) If there is no heir of any of the 
above two classes then upon his relatives whether agfnates or cognates. 

In the case of death of a female intestate the heirs are: (a) the sons and daughters 
including the children of any predeceased son or daughter and the mother, {b) secondly upon 
the father and the husband, (c) thirdly, upon the heirs of the mother, (d) fourthly upon the 
heirs of the father, and (e) ^astly upon the heirs of the husband The above enumetation 
of heirs would show that there is no need for the principles of clause (a) of sub-section (2) of 
Section 15 dealing with property inherited by a female Hindu from her father or mother 
devolving in the absence of issue on the heirs of the father and hence CSauK (i«) ol 

( 611 ) Shankarappa y. Gaurnma, I9n Myt. mi, . 

(612) KnshnaPillaiv. Bhttpal, (1975) 1 M.LJ.419t 4S. 
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Section 17 omiti expressly clause (a) of 8Ub*sectlon (2) of Section IS with reference to inheritance 
to a female governed by the and drifotanittm* law. But the principle embodied 

in clause (A) of sub^ction (2) of Section IS is not avoided. 

Clause (ir) of Section 17 makes Section 23 relating to special provision respecting dweU 
ling houses inapplicable to a case of succession amongst nmumakktMajt$$ or alxjKUOHtamts. 

General Provlslona Reladns to Sncceaalon. 

18. Fall-blood preferred to hsdf-blood. — Heirs related to an intestate by full- 
blood shall be preferred to heirs related by half-blood, if the nature of the relationship is the 
same in every other respect. 

Scope — Even under the law pri<w to the Act, m the case of heirs of the same degree 
of relationship to the propositus, the whole-blood excluded the half blood, Ganga v. Ktsart** 
J^Oihtappa V Rn^aswamt*'^* Suba Stngh v Sarjatat,*^^ Gtauddas v. Sham Stngh v. Ktshtat 

Sahat,*'^ except m the Presidency of Bombay where the rule was confined m its applicability to 
the cases of Iwothers and brother’s sons {Vithaltao v Ramtao*^* Shankat bajt v. Kasktnath’*^* 
Having regard to the general scheme of the Hindu Law of succession the preference of the 
whole-blood over the half-blood was confined to the relations of the same degree {Ganga v. 

Gaiuddas v Laldas ‘ts) Section 18 deals with the preference of fuU-blood relations 
over half blood relations. For the section to apply the heirs related to an mtestaie by full- 
blood can be preferred to heirs related by half-blood only li the nature of the relationship is 
the same in every other respect. 

The term “relationship" in the context stands correlated with the term “related 
occurring in the mam clause which term is fixed m its meaning to legitunate kinship [section 3 
(1) (/)]• No light IS shed beyond that by the definition. By the introduction of the words 
"if the nature of the relationship is the same in every other respect” the legislative intention 
seems to be that the persons who are related by fuU-blood shall be preferred to the relations 
who are related by half-blood if they have got the same relationship in degrees of ascent and 
descent In SaXwon Stngh v Dhm Kaut,**^ repellmg the contention that as between sisters 
and brothers the native of relationship is not the same m every respect the Punjab High Court 
observed . “Fbr the purpose of preference this Act makes no distinction between a son and a 
daughter and the nature of relationship of both with the father or mother u that of a child. 

(613) 30I.a265- 2 L.W 837 , 37 A. 543 (P.C.). 42 lA. 177: 13 A.L,J. 999. 17 Bom. L.R. 998 19 
C.WJ^ 1175 29MXJ 329 1915 M.W.N. 7l3.- 1915 P.C. 81. 

(614) 2 L.W 69: 26 I.a 757 : 78 MXJ. 1: 1915 M.WN. 53 (F.B.). 

(615) 19A 215 (FJB.). 

(616) 1933 A.LJ. 774 37 Oal. W.N. 637i 535 Bom. L.R. 55 . 64 M.L.J. 660. 1933 M.W.N. [557: 60 LA 
189: 37 L.W. 772: 1933 P.C- 141: 14 FX.T. 365 

(617) 6 CX.J. 190. 

(618) 24 B. 317; 3 Bom. LJt. 139. 

(619) 51 B. 194: 1927 B. 97: 29 Bom. LJL 1. 

(620) GmdU St^gh, t97S Cw. LJ. 51. 

(621) (1966) 68 Punj. L.R. 609; 1971 P. ft R. SIS, 
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Thus the nature of relntionthip of brother* and sitters, being the thildren of the father of the 
intestate it the tame. The nature of relationship is to be reckoned in terms of degrees of 
ascent or descent or both This section speaks of the nature of relationship bdng the tame and 
not the relationship being the same,** The Court held that full blood sisters will exclude half- 
blood brothers. It also recognised that Section 18 would not apply if an heir is preferred under 
any other provision of the Act. In Putshottam v. Shipad,*** the Bombay Hi^ Court has 
taken a diffferentview held and that Section 18 should hi given Us plain meaning, that there is no 
warrant for mtroducing the concept of equal relationship in its construction, that whole blood 
should be preferred to half blood only withm each class of relatiens tnitr s» and that a sister of 
full blood will not exclude a brother of half blood. The Bombay view is unacceptable m that 
It overlooks the fact that the Legislature has placed brothers and sisters on equal terms and 
footing in Entries II, IV, VII and IX of Glass II heirs m the Schedule.*** 

19. Mod« «f anecenaioBi of two or snore heirs.— If two or nrore heirs succeed 
together to the property of an intestate, they shall take the property, — 

(a) lave as otherwise expressly provided m this Act, p«j capita and not ptr stnpes; and 
(A) as tenants>in-oommon and not as joint tenants. 

Seope. — This section deals with the mode of succession of two or more heirs. The two 
or more heirs succeed together to the property of an mtestate. They shall take the property 
except when expressly provided otherwise, p*r capita and not ptt sUtpts and as tenants-in-cOm- 
mon and not as jointt-enants. Heirs equally related to the deceased take equal shares ptt 
capita, but two or more heirs may b* related to the deceased through a deceased heir as in the 
case of children of a predeceased daughter or predeceased son In such a case, the children 
of one predeceased daughter and the children of another predeceased daughter or son take 
per slitPes. For instance if a man dies leaving three children by a predeceased daughter and 
four children by a predeceased son, the property will be divided half and half, the children 
of the predeceased daughter taking one half ptr striptt and children of the predeceased 
taking the other half/sr Uripts, But when the children of the predeceased daughter divid^ 
the half taken by them they take ptt capita each daughter getting one-sixth. There is 
no joint tenancy between co-heirs taking under the Act the properly of an intestate It must 
be noticed that even when sons take the self-acquisitions of the father on the latter*s 
death on intestacy they take not as joint-tenants with right of survivorship but as tenants-in- 
common. In this there u a departure from the position obtaining under the law pre- 
vious to this enactment The position is the same when two or more daughters or oo-widow* 
succeed and they take their shares absolutely as tenants-in-common so that on the of 

any of them jhc share of the deceased goes to her own heirs. J{agama J^aichtr v. Pomtu- 
chtntufpyaii.**^ 

20. Right of child iii womb.— A child who was in the womb at the time of the death 
of an intestate and who is subsequently bom alive shall have the same rig^t to inherit to the 

(622) 1976 Bom. S75. 

(62S) See Article “Lurldns Scx-Dfac nmi aelion ia Hindu SucceSNon Law** by Prof^ J. Duncan M. Denets 
in (197^ 2 M.LJ. (Jounml) p. 45. See atto S^m Ckartitr. Vtmtlt, 1970 S.a 1714 [no reawn ‘ or jnitificndoa 
exats te make aay distinction in Gh« II hem on the (round of tbe^hein being male or female.] 

(624) 81 L.W.62S/ (1970) 1 MX J. 4S7; Astlenso v. BtmM, 1966 M.PXJ. (Nblce) 146. 
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rtcfte at .1 h. or *« had bean bnm before the de«h of the intettate, aiW the intotlance 
4 haII be deemed to vest in such a case with effect from the date of the death of the mtestate. 


Scope.— This section lays dovm the right of a child m the womb. The child who was 
in the womb at the tune of the death of an intestate and who is subsequently bom alive shall 
have the same right to mherit to the mtestate as if he or she had been bom before the death 
of the intestate and the inheritance shall be deemed to vest in such a case with effect from 
the date of the death of the intestate Though clumsilyexpressed the intention of the 
section IS obvious. The child here referred to is not a child in the womb of the intestate to 
whom the uihentance is to be traced It means, in the womb of a relation, as in the case of 
a wife or daughter-m-law, and the husband or the father. in-law dying when the son or the 
grandson is in the womb. 


21. Proramptioia in cases of simnltasuons deaths. — ^Where two persons have died 
m circumstances rendering it uncertam whether either of them, and if *o which, survived the 
other, then, for all purposes affecting succession to property, it shall be presumed, until the 
contrary is proved, that the younger survived the elder. 

Scope —This section deals with presumption m cases of simultaneous deaths and states 
that where two persons had died m circumstances rendermg it uncertain whether either of 
them and if so, who survived the other, then for all purposes affecting succession to property 
It shall be presumed until the contrary is proved that the younger survived the elder. 

Death in a common calamity or disaster known as commonmtts leaves little scope for specu- 
lation as to who died first, and m order to provide against escheat to the State, the Roman 
and the French Law permitted a presumption of survivorship resultmg from strength, age and 
sex, that is, if a stronger man and a weaker man died in a common calamity, as, for instsmce, 
fire, earthquake, ship-wreck, bomb-explosion, etc , the law raised a presumption that the 
stronger man survived the weaker man Similar presumption is permuted to operate m favour 
of a male as against a female and a younger man as against an older individual This presump- 
tion was not recognised m the common law of England, but has now been statutorily recognised 
m England by Section 184 of the Law of Property Act m a modified form, restricting the scope 
of the presumption only to the ground of age. But m India there was no such presumption, 
statutory or otherwise,* •• and in the case of Agha Mtr Ahmad Mwiasir Shah,**'' the Privy 
Council rejected the argument of survivorship based on the fact of the wife being younger than 
her husband when both of them perished together m an earthquake at Quetta. The Privy 
Council observed as follows* 

“It is clear to their Lordships that when two individuals perish m a calamity 

and the question arises as to who died first, m thc'absence of evidence on the point, there is 
no presumption m law that the younger survived the elder. As was observed by Lord Ghaucellor 
Lord Campbell, m the leading English case on the subject {Wing v. AsgtOvt***" ....Such a 

(625) Anasuyabat v Jagdtsh, 1977 M.RLJ 7 

(626) See the Author’s book on Indian Succession Act, 2nd Edition, p. 26. 

(627} 71 I A 171- (1944) 2 ML.J.354. ^ 

(628) (1860) 8 H.L.a 183. 
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question is always from first to last a pure question of fact, the tutu probtndi lying on the party 
vrho asserts the affirmative." This rule has not been modified in India by any statute as has 
been done in England by section 184, English Law pf Property Act, 1925. The learned counsel 
however, urged that though there is no presumption in law, the survivorship of the younger 
should be considered as an element in the evidence bearing on the question as to who died 
first. As to this their Lordships need only observe tl^at the dutmction which the learned 
counsel seeks to draw is very thm: it is obvious that in a disaster like an earthquake it is a 
matter of pure chance whether the younger or the cider would be killed first. It may well be 
that the younger might receive usuries which cause instantaneous death, while the elder mi(^ 
merely be buned in the debris and eventually die of suflbcation.*’ 

In In tht maiUr of Mahabir Singh,*** it was held, applying this section, that when the 
testator and his wife who was younger than her husband and to whom he had bequeathed bis 
property died of gunshot wounds at the same time, it should be presumed that the wife who 
was the legatee under the husband’s will survived the testator. Likewise where a mother and 
daughter were murdered on the same night and it could not be ascertained who died first, the 
presumption is that the younger (daughter) survived the elder. *** JayanttUd v. Mohta,*** holds 
that Ilbatration 6 to Section 105 of the Indian Succession Act has to give way to this section. 


22. Prefeswatial right to acquire property la certain (1) Where, after 

the commencement of this Act, an interest in any immovable property of an intestate, or m 
any busmess carried on by him or her, whether solely or in conjunction with others, devolves 
upon two or more heirs specified m Class I of the Schedule, and any one of such heirs pro* 
poses to transfer his or her interest in the property or business, the other heirs shall have a 
preferential right to acquire the mterest proposed to be transfrrrcd. 

(2) The consideration for which any mterest m the properly of the deceased may be 
transferred under this section shall, in the absence of any agreement between the parties, be 
determined by the Court on application being made to it in this behalf, and if any person 
proposing to acquire the interest is not willing to acquire it for the consideration so determin- 
ed, Such person shall be liable to pay all costs of or mcident to the application. 

(3) If there are two or more heirs specified m Class I of the Schedule proposing to 
acquire any interest under this section, that heir who offers the highest consideration for the 
transfer shall be preferred. 

ExPlatation . — In this section, "Court** means the Court within the limits of whose juris- 
diction the immovable prope r ty is situate or the business is earned on, and indudes any other 
Court which the State Government may, by notification in the Offidal Gazette, specify in 
this behalf. 

(6?9) 196B Paak 

(690) Pt iass sj s v. 1970 Myt. 87. 

(691) 1966 Oa}. 219. 

SB— 59 
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SECTION 22— SYNOPSIS. 

1 ° p r ^ Prapoaal to trmasf«r. 

2 Movabte prDperty. S'- Price lor the ..Ic of the Intereot 

3 Ueire Ib GIms 1 of the Schedale 6. Plorellty of claimant for pnrchaae. 

1. Scope.— This section deals with preft irnti.il riRht to acquire property in certain 
cases. Sub-section (1) provides that where after the rommencement of this Act an interest in 
any immovable property of an mtestate or in nny business carried on by him or her, whether 
solely or in conjunction svith others, devolves upon two* or more heirs specified in Class I of 
the Schedule and any one of such heirs ptoposes to transfer his or her interest in the property 
or business, the other heirs shall h.tve a preferential right to acquire the interest proposed to 
be trrnsferred The second sub>section says that the consideration for which any interest in 
five property of the deceased may be transferred under this section shall m the absence of, any 
agreement tetween the parties be detemuned by the Court on application being made to it in 
this behalf and if any person proposing to acquire the interest is not willing to acquire it for 
the consideration so deternuned, such person <hal| be liable to pay all costs of or incident to 
the application. Sub-section (3) provides that if there are two or more heirs specified in 
Class 1 of the Schedule proposmg to acquire any interest under this section that heir who 
offers the highest consideration for the transfer shall be preferred. In the Explanation added 
to this section the Court is defined to be the Court within the limits of whose jurisdiction the 
immovable property is situate or the business is carried on and mcludes any other Court which 
the State Government ma> by notification in the Official Gazette specify in thu behalf. 
There are 8 matters that require to be remembered regarding the applicability of this section. 
They are; 

(1) That this section has application only in the case of immovable property or 
business. 

(2) This section applies only when such immovable property or business devolves upon 
two or more heirs specified in Class I of the Schedule 

(3) One of such heirs must propose to transfer his or her interest in the property or 
business. 

(*) The right which the other heirs have to acquire the interest proposed to be 
transferred is not sm absolute right but only a preferential right as agamst third parties, the- 
other considerations bcmg equal 

(5) The price for the transfer may be agreed upon between the parties but if not 
agreed upon, it has to be determined by the Court 

Such determination IS only on an application being made to the Court m this 

behalf 

(7) If the person proposing to acquire is unwilling to take it for the consideration 
determined by the Court he shall be liable to pay all costs of the application, and 

(8) In the case of plurality of such claimants to be preferred as against third parties, 
the heir who offers the highest consideration for the transfer shall be preferred. 

The right of pre-emption under this section u not available in a case where property 
devolves by survivorship on the survnrmg coparceners.* Nor u the right avafiable where 

(632) BhtUi Math v. Smtedk. 1973 FnU 336. 
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the coheirs divided the properties and subsequently one of them died and hia widow 
took as his heir alienated her husband's property. This section is in applicable to such a. 
case.*** 

When one of the coheirs transfers his interest in violation of Section 22 (1) the remedy of 
the other coheirs to enforce their preferential right to acquire the transferred interest is by 
w<avof a regular Suit before a competent civil Court and not by way of an iqiplieation.*** 
Where the party claiming preferential right under this section has not raised the necewvy 
plea either m the trial Court or in the appellate Court he cannot raise the issue in secood 
appeal before the High Court.*** 

Anv transfer of his interest by a coheir in derogation of the preferential right of the 
other coheirs would be voidable at the instance of such coheirs *** 

2 Movable p r opert y .— Movable properties fall outside the scope of thb section. 
Presumably the Legislature must have thought that there would not be any sentiment for 
retaining the property in the family with reference to movable property as there is in the 
case of immovable property. The sectimi ignores the case of family Jewels, heirlooms and 
other movables to which sentimental value may be attached by the membm of the family 
and every member would like to take them for himielf This section does not make any- 
provision for it. Naturally when several heirs taking simultaneously should desire to acquiie a 
particular movable property, that must necessarily be put to auction as between them and the- 
highest bidder should be allowed to take it and if this procedure is not acceptable to the 
coheirs the only permissible course is for the movable property bemg sold to a stranger and 
the proceeds distributed 

3 Hein ia Clan 1 of tha Schedule.— This section has no application when the 
oo-beirs taking the property do not come under Claa I of the Schedule. The ol^ct obviously 
is that in the hein m the first class the sentiment to own the particular immovable propert y 
or busmess will be very strong but m the case of other heirs coming under Claa II or other 
classes of agnates or cognates, this sentimental attachment is psactic^y nil. 

4 . Proposal to tranafar. — There a no nght in a oo»heir coming in Class I to demand 
the sale of the interest of another co-heir to the former unless the latter co-heir proposes to- 
transfer his interest m the immovable {Roperty or in the business. One co heir cannot 
compel the other to scU the mterest. It may happen that this rule will rmuit in the dc^in- 
the-manger policy and enable one co>heir not amicably disposed to another heir to thwart 
its enjoyment bv all the means in his power in a way detrimental to both the co^hens. It 
IS also possible if the law gives one of the co-hem the right to purchase the interest of another 
^eir willing to sell, there is a sense of satisfaction that the property does not go out of the 
family. As between the two, the latter is a more probable and laudable position and is hence 
enunciated in this section. 

(6SS) JTatf OkM* v. O w ya ht/ aw, 1972 (I) aWR. 207. 

(634) £radM ^SMia v. SMbhadtd Dm, 1976 Ker. 19. 

(635) RMa AatAv.Anfdi*, 1979 Pat 336 

(636) v. /tadaiaia/. (1970) 1 MXJ. 398j v. CAaa^atatoa, tapra; Jbmm v 

AMada sapra 



5. Price for the eale of the iatereet — jf ilonc of the co-hcirs » Willing to «ell and 
B, another co-hcir is willing to purchase, but A demands a higher price than what B is willing 
to* offer*, necessarily some third party must decide what the proper price is, and who can 
fulfil the role of the third party better than the accredited Court of the couniry’ Hence the 
section says that if even after the determination of the proper price for the interest, the person 
who wanted to purchase is unwilling to pay that price, he is liable lor the cost of the applica- 
tion There is no provision which covers a case of the person willing to sell, but not willing 
to sell at the price determined by the Court. He cannot be allowed to play fast and loose 
vntb a judicial Tribunal. When the Court is approached with an application for the 
determination of the proper price to be paid, that determination mist b: respected b/ either 
party and that party must be made to suffer the cost of the app'icatioi who refuses to respect 
the decision of the Court. 

6 Plarality of daimanta for parcliase — Wien an hsT is willing to sell and two 
or more co-heirs are willing to purchase, that co heir who pay. the h gher price is entitled to 
purchase the interest. There is no provision here for the p'-op:r p"ice bs.ng determined by 
the Court. An heir may be willing to sell bis interest and the o^her co-heirs may be 
willing to purchsue that interest individually,but the pr.ee off red by them may not beany 
where near the proper price which the property can fetch m the marlcit. If the co-heirs cm 
prevent the heir wilUng to sell from selling his interest m the market a? sub-section (3) seems 
to suggest, then the seller will be greatly prejudiced for it is pii.ible for the pu'Chasing co-heirs 
to combine and offer due to their unwillingness or inability a prici which is far bebw the price 
which the immovable property or the business will fetch if sold to a third parly. Sub- 
section (3) implies that there is no question of a fair p-ice. Whatever prices are offered by 
the purchasing co-heiri, the sellmg co-heir must necissanly sell to the pu-channg c3-h;ir 
whose p’lcc IS greater than the price off , red by the other co-heirs. Tnis is an anomaly 
which deserves to be remedied 


23 . Special proviaion respecting dweUiag hnnses.— Where a Hindp intestate has 
left surviving him or her both male and female heirs specified in Class I of the Schedule and 
his or her property includes a dwelling house who'ly occupied by members of his or her 
family; then, notwithstanding anything contained m this Aet, the right of any such female 
heir to claun partition of the dwellmg house shall not arise until the male beiri choose to 
divide their respective shares therein; but the female heir shall be entitled to a right of 
residence therein. 

Provided that where such female heir is a daughter, she shall be entitled to a right of 
residence m the dwellmg house only if she is uimarried or has been deserted by or has 
separated from her husband or is a widow. 


SECrnON 23— STN(W 31 f. 
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7. Right of ronWoneo. 


1. Scop* — This section deab with the partition of a dwelling bouse and the righti 
of male and female heirs of -the intestate in it. This is a very dumrily expressed sytjim 



•nd the following diicussicn will itow hew cnomaloui and unjust the result would be whea 
the section is applied t^ some particular cases hereunder mentioned The following points fall 
to be noticed in the understardirg of the section* 

(1) The section applies both when a male dirt and a female dies intestate. 

(2) The heirs coming within the scope of this section must Come m Class I of the- 

Schedule. 

(3) The property left by the deceased must include a dwelling house. 

(4) The dwelling house must be wh<4Iy occupied by members of his or her family. 

(3) The right of the female heir to claim partition of the dwelling house is not 
claimable till the male heirs chcote to divide. 

(6) Till the division, fema'e heirs shall be entitled to a right of residence In the case 
of a daughter this right of lesider ce is available only if she is unmarried or isa widow oris 
hvirg away frem the husband. 

This section does not ?pply where all the heirs consist exclusively of males or females* 
Though the married daughter las ro r.ght of residence m the ancestral dwelling house she 
may ceme to possess that nght for instance, where she hu been deserted or separated from 
her husband cr becemes wide wed.* *• But the fact that during her father’s lifetime his 
daughter was ccct.pying a frmily dwelling house with her husband will be no defence to a 
suit for possession ty ter brother after the fiither’s death by reason of her right of residence 
in the family house being restricted by the proviso to Section 23**» Though the daughter’s 
right to partition is Fcstgtrtd, she bas iie\ertheless an interest in the dwellmg house left by her 
father and non-impleading her as an heir in an appeal respecting the house would abate the 
»ame.*** 


2. Section applicablo oiilyin the caae of intoatacy.— This section has no apphca» 
tion when the Hindu male or female dies leaving a will which is valid. Thou^ the 
wording of the section may give scope for a contention that even .f the will relates to only 
some of the properties of the testator this section can have no application because the 
words ’’where a Hindu intestate bas left surviving him, etc.” would pnma Jacu indiciue that 
the intestacy must be total and not partial, still the better construction seems to be that if a 
Hindu leaves a will he must be considered to have died intestate in respect of properties not 
comprised m the will and that to such a cam also this section will apply. If u^er the will 
the dwelling house has been given there can be no question of this section being made 
applicable. But if the will leaves cut dwelling house, then, this section will operate so far as 
that property IS concerned because with reference to the dwelling house the Hindu has died 
intestate. 

3. Male and fcufiSe bcira ipcHHcd iai Claaa I of the SdMdole. — ^It ^ipears 
that there is a ccnfusion in referring to the heita specified in C3ass I of the Schedule even 

(6S7) riba v. JW DM. (1970) Cut. L,T. 415. 

(638) Utf 0 da v. Ammr .VaA, 1964 CbU K. 

(630) mjM T. GwtikMttr, 1971 il.P.LJ.7t|| 1971 Jab. LJ. 780. 

(640) r. Jr«n<aUl 9M. 1964 fe.1. J.11 31 . 1964 Pat. 206. 
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with reference to the heirs of e deceased female. It is obviotu that the heirs in Qass I of the 
Schedule come in for the purpose of successitm to a male under Section 8 and many of the 
heirs mentioned in that dins are not heirs at alt taking simultaneously to a female as they 
are in the case of inheritance to a male. The ol{ject apparently seems to be that in the 
case of a female dying intestate such of the hdrs mentioned in Qass I who maybe the heirs 
of that female takmg the property together wiU be entitled to the benefit of thu section. 
For instance, sons and daughters take together whether the deceased is a male or female, and 
this section will be appbcable. So also son of a predeceased son. daughter of a predeceased 
son, son of a predeceased daughter, daughter of a predeceased daughter, would b: simultaneous 
heirs along with the sons and daughters both in the case of male and femak deceased. When 
they take together they can claim the benefit of this section. But while in the case of the 
death of a male the section will b^ applicable where there is a widow of a predeceased son 
claiming along with the daughter and son, she cannot claim the benefit of this section when the 
deceased is a female because the widowed daughter*in>law does not take along with the son 
and daughter to the deceased female The claim of a female heir for partition cannot 
materialise when there is only one male heir and that heir does not choose to divide the 
dwdling house. 

The restriction imposed by thu section has no application to widows who mhented 
under the Hindu Women’s Rights to Property Act of 1997, and these female heirs are entitled 
to demand partition of the dwelling house whether the male heirs are willing or not for the 
partition. It was hence held in Vpndrautk v. CAwitussfliii,*** that when a Hindu died prior 
to the Hindu Succession Act, leaving his widow and sons, the succession to hu es.ate so far as 
hu widow was concerned would be governed by the Hindu Women's Rights to Property Act 
of 1937 and the widow would be entitled to claim a partition of the dwelling .house since that 
right which had already accrued to her is not taken away by Section 4 of the Hindu 
Succession Act. 


4- Property indading a dwelUng heoso. — The words "pre^perty includes a dwelhng 
house” may appear to suggest that if the dwellu^ house is the only property lef by the mtestate, 
this section has no application because the expression ‘’mcludes** normally means something 
ehe also and shows there must be some property in addition to the dwelling house. Such» 
however, does not appear to be a reasonable construction of this section. Tbe Legislature must 
have meant that if there is a dwelling house lefc by the intestate this section is applicable 
whether there are other properties left by the mtestate or not, otherwise, the section would lead 
to this absurd construction that if the deceased has left several properties indudmg a dwellmg 
house the benefit of this section can be invoked, but if he or she left the dwelling house alone, 
the benefit 18 not available. That obviously cannot be the reasonable meaning of the section. 

5 Wholly occapM by aaemlmra o| die family.— The language of the section 
implies that before the restriction against claiming partitiob operates the immovable property 
should be shown tolbe a dwellmg house and that it is udiolly occupied by the members of the 
fanuly of the deceased.*** “Wholly occupied by members of the family*' must Wiftan that 
even a portion of the dwelling house should not be occupied by somebody else. If the 
dwelling house should be big enough to be let out to a tenant aad a portion of it it so let out, 
the maior portion of the house being occupied by the members of the deceased's family, this section 

(C41) 1943 Chi. 22. 

V. Smk 1974 E^. 197. 
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literally construed cannot have application. Why when there is a partial occupation of the 
dwelling house by the members of the family the application of this section should b* ruled 
out IS not easy to see. 

6. The clioico of male heirs for division — The provision that in the is case of a 
dwelling house left by the uitestate his or her female heirs can claim partition thereof only if 
the male heirs choose to divide their respective shares therein is a salutary provision designed 
to avoid confusion sown into the family by the female members such as the dat^hters and 
daughter’s daughters whose mooiings are ehcwhere on account of their marriage, seeking to 
take away their shares and throw the male members into the streets. The disability of 
female heir to claim a partition when the male members are not willing to effect a 
partition is an echo of the law that prevailed prior to this Act under the Mitakshara 
under which no female entitled to share on a partition could claim a partition except when 
the male members of the family effect a partition. The rcstnction has been imposed to prevent 
the fragmentation of the dwelling house at the instance of female heirs. It is based on the same 
principle as is embodied in Section 44 of the Transfer of Property Act and section 4 (1) of the 
Partition Act®** A transferee from a female heir also will be subject to the same restriction and 
he cannot claim partition of the dwellmg house until the male members chose to divide th< 
same***. Tt will be seen that if there is only one male member, he will normally not choose to 
divide the dwellmg house amongst his female co-heirs and is therefore in a position to render 
the latter’s right inoperative. 

7. Right of residcnco. — Evey female heir is entitled to claim a partition of her share 
*n the dwellmg house when a partition is decided on by the male heirs. But till the partition 
takes place any female heir is entitled to a right of residence. In the case of a male dymg 
^ntestate his female heirs who are entitled to a right of residence are daughter, widow, mother 
daughter of a predeceased son, daughter of a predeceased daughter, widow of predeceased son 
and daughter of a predeceased son. In the case of the death of a female Hmdu leaving a 
dwelling house, her female heirs entitled to a right of residence are daughten, daughters of * 
predeceased son and daughters of a predeceased daughter Whether other female heirs ofthe 
deceased woman comm^^der clauses (i), (c), (i) and («) of sub-section (1) of section 15 can also 
claim this right residence is more than doubtful. In the case of a daughter she diall be entitled 
only if she is tmmamed or has been deserted by her husband or has been separated from him 
Or IS a widow. There is no provision for denying an unchaste daughter who is unmarried, the 
right of residence m the dwelling house even though she may be a veritable nuisance and a 
disgrace to the other members of the family dwelling in that bouse. The words "deserted 
by the husband” and "separated from the husband” do not mean the same thing. In the 
cate of desertion by the husband, the husband it living away from her and is not willing to 
have her. In the case of separation from husband there may be cruelty on his part ot other 
grounds which would enable the daughter to resist the huiband’s suit for restitution of oonjugal 
rights or ask for judiaal separation. There is no express provisiim for a claim of residence by 
the daughter in a case where there is a decree of divorce against husband. Probably that 
was intended to be brought in under the expression “sqiaritted'’ though strictly speaking it 
will not come under this expression. A daughter who is unmarried orill lose her right of residence 
■when she gets subsequently mairied and so alto in the cate of widowed daughter entitled 
to right ofresidence, that right will lapse on her re-marriage. 


(64S) JriM fsaur v. JsOiMiw. 79 Cal. W.N. 309: 1975 CtL 232. 
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It will be seen that there is no specific provision in this section for the right 
residence not being available to a daughter of a predeceased son, daughter of a predeceased 
daughter, widow of a predeceased son, daughter of a predeceased son of a predeceased son^ 
widow of predeceased son of a predeceased son, when any of them rnjurries subsequently. There 
arc bo many anomalies in this section that there is little doubt that the author of this section 
must have been fast asleep several times during the course of his draftsmanship hereof. 

24 Cortsdn widows ti«<marryiiig may not lalwrit a* widows.— Any heir who 
IS related to an intestate as the widow of a predeceased son, the widow of a predeceased son of 
a predeceased son or the widow of a brother shall not be entitled to succeed to the property 
of the mtestate as such widow, if on the date the succession opens, she has re-mamed 

This section lays down as a disqualification for succession as an heir the remarriage 
of a widow of a predeceased s6n or the widow of a predeceased son of a predeceased son or 
the Widow of a brother if on the date the succession opens she has rc>mamed It is obvious 
that a widow of a peison ceases to be his widow if she re-mames and that her relationship 
as an heir to another by reason of her being the widow of a relation of that other ceases whea 
she remarries The re-marriage must have taken place before the succession has opened. If 
the widow of a predeceased son or the widow of a predeceased son of a predeceased son or 
the widow of the brother re-marries after the succession has opened and after she has taken 
a share as an heir she does not forfeit her right. While the principle embodied in Section 24- 
points Out towards the non-applicabiUty of Section 2 of the Hindu Widow's Remarriage Act 
of 1856 to a widow succeedmg to or acquiring absolute estate under the Act, the omissioa 
of the mtestate's widow in Sec‘ion 24 cannot lend support to a contrary view.*** 


25 Murderer disquaUfied - A person who commits murder or abets the commission 
of murder shall be disqualified from inheriting the property of the person murdered, or any 
other property in furtherance of the succession to which he or she committed or abetted the 
commission of the murder 

Disqualijtcahon by murdet.—Thc principle that a murderer becomes non-existent m 
relation to his victim is not a rule of Hindu law but of public policy It is based on 
justice, equity and good conscience •*’’ Section 25 gives statutory recognition to the principle**® 
This IS practically a re-statement m statutory form of a well-lmown principle of disqutihfica- 
tion for Succession which has already been considered in section 412 {See Kenchava v. 
Qtrtmallappa)*** where it has been laid down that no person who has be^n the murderer of 
another can be allowed to succeed as heir to the other. The latter portion of the section 
which deals with disqualification to inherit any other property in furtherance of the succession 
to which he or she committed the crime has reference to the commission of murder of an 
intervenmg heir with a view to accelerate succession in favour of the murderer. This section. 

(645) BhMrt Bat v. Bed. 1968 Raj. |39; BkmUabha ▼. JateAar^, SI Cat. L.T. 570i I.L.R. (1965) Oat- 

396. 

(646) BmAcSlf^s.I^.Difeeeer^CmiieaMm, 1969 AIL LJ. 960. 

(647) 3mmh0 Daea y. Betyd ^ BeNmt, ^973 AB. I..J. 897. 

(646) SmrnmaUmm v. Sellmmm^, (1972) 2 MX J. 49t84 L.W. 23. 

(649) 20 L.W. 417 
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hasto be lead with Section 27 andj to read tbe meai^ wiD be dear. Tbfce a ^ * 
datigbfer and her toii when the danghtwr t lather n alive. Under the ber ol inlicritaMeaa- 
embodied in Sectioa Sicad with the Sehedvle dau I, the daughter wnmUalone inli^ to 
her father and not her ion to long at the lives. Now* if the dau^tcr*a nm adt ha v^ to- 
succeed to the property of his grandfather murdeis the grsrdfathcr or abets sndi sanidcr he 
is not entitled to succeed if his mother predeceased her father and he will be oo mi d rr ed aa 
havmg died before the grandfather’s death and on the death of the grandfiithcr Iff vs3l 
not be entitled to succeed as hk heir. St^posing tbe dau|^er is alive and the daughter^ 
son With a view to tnooced to tfae property duect to the grandbiher tcmovcB the dang^rtcr 
by murder, then in that case also the daughter's ton will not be entitled to auooecd to the 
grandfather. Tbe meaning therefore of this seetton is that no penon canaaereed sfflieiror 
another either by murdering that other or any intcrmtdiatc heir who will be a bbekin the 
murderer's succession, read with Section 27 the murderer alone unSthe disqnaBfied 
If there is no nearer heir on the death of the grandfather, the murderer's son will be enti t led 
to succeed to the property under Entry m (1) of (3ass U of the Schedalc. The 
prindple underlying the section applies to both intestate and testamentary su e rvi s irto 
The rub will be inapplicabb when succession is not to the estate of the vbthn of the luunkru 
but to the estate of a person inheriting from the murdered penoo.'sr Whffne a widow had 
been acquitted of the charge of murder of her husband the acquittal is final for tfae pwpoft 
of this section and it is not open to a civil Court to examine tfae charge independently.*'* 
Where a person whohad participated in a murderous attack on his fsUhCT abi^ withotheia 
who were convicted of murder in that case, was given tbe benefit of doubt »»«d oonvicled 
under $eaioa 324 of the Penal Code instead of under Section 302. even then the drsquafificn- 
tioQ prescribed under this section and Section 27 will operate against that petsun afaesitmg 
or deriving any beneficial interest in the piopeity possessed or held by hh father.*** 


26. Gonvurt’s deacendbnts dinquaUfled.— Where, before or after the c es nmciicw 
ment of this Act, a Hindu has ceased or ceases to be a Hindu by conv eiaa m to an o t h e r 
rebgion, children bom to him or her after such convenion and their des cen dants shal be 
disqualified fiom mherituig the property of any of their Hindu relativa, unkm sudi d ii l di e u 
or descendants aie Hindus at the time when the succession opesn. 


This section bys down the disqualification of a person to succeed as neir to 1»** 
when the person through whom that heir claiirs becemes a convert to sosne athw 
before succession opens. Under the Caste Dhabih'ties Reproval Act the of a 

idatiiMi does not disqualify him from succeeding as such relation to another as hh hw 
Section 31). The only disqualification to iuheritance on the ground of a pensm ooM^ to 
be a Hindu is confined to the heirs of such convert.*** There is however an wmmAm 

if the children of such convert happen to be Hindus when the wre ce*« »"" ope n s. Thh m 
possibb. Take a case of two Hindu brothers A and JB and one <d thfm B heoctoi^ 
a convert to CSiristianity and getting childiai after such co n ve n ion. The bsoCherR esm bo 


«50) ff — s ao tf mg V. Sdlmarngf, (IfTS) 2 MX.J 49: M L.W 25. 

«S1} Jteam. 1973 AH 997. 

(«2) CbsMs£afv.JI^Xai; l977DdU97. 

Ik (19N) 1 As. WJUMS: 1910 AJ. #7. 
dJLilib l97B<M.Sn. 
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•a heir in spite of hit conversion but hit children cannot be heirs to their uncle But 
if those children lubsequently become converted to Hinduism and are Hindus at the time 
the sucocstioD opens to tbeir Hindu uncle and are then the nearest heirs their father havmg 
died in the meantime they will be entitled to succeed at brother’s children, under Entry IV 
of Clast II of the Sdiedule. 


n. Sacceasioii whcii hefr disqualJIled —If any person is disqualified from 
inheriting any property under this Act, it shall devolve at if such person had died before the 
intestate. 

This section only confines the disqualification of a person as heir to him personally 
and says that it does not expend the disqualification further. The Punjab High Court has 
observed though obitei that this section is in the form of a declaratory enactment of the rule 
of Hindu law m regard to personal disqualification of a murderer from mheritinp: to the estate 
of the person whom he has murdered To that rule has been grafted on the prmciplc of justice, 
equity and good conscience that no title to the estate of the person murdered can 
be claimed through the muiderer He should be treated as non-existent when the siiccess'on 
opens on the death of the victim, he cannot be regarded as a fresh stock of descent Sec- 
tion 27 has not made any change in that rule of justice, equity and good conscience***. In the 
tibsence of mtestacy. Section 27 has no application.*** The particular person who is disquali- 
fied being treated as non-existent, inheritance to the mtestate should be traced to the next 
heir smd if, he happens to be the disqualified person's descendamt, the disqualification does not 
extend to him. This section applie^only to succession under this Act and not to succession 
mder other enactments.** ^ See also section 413. 


28 IMseuae, defect, etc. act to disqualify.— No person_^hali be disqualified from 
succeeding to any property on the ground of any disease, defect or deformity, or save as pro- 
vided in this Act, on any other ground whatsoever 

Thu section removes the disqualification prescribed by the Hindu Law based upon 
duease, defect or deformity (See Sections 406 to 413). Unless the disqualification u one 
fiatherable from the provisions of this Act it does not operate as a bar to succession That 
means that the Act has made its intention specific that unchastity of a widow will, after the 
Aa came mto force, no longer be a disqualification in regard to her heritable capacity.* *• 

Eadmat 

29 Failure of heirs.— If an intestate has left no heir qualified to succeed to his or her 
property m accordance with the provisions of this Act, such property shall devolve on the 
Oowrnment ; and the Government shall take the property subject to all the obUgatmns and 
habdities to which aa heir would have been subject. 

(655) MoM* Km V. Wutem Sbtgk, 1966 Pui4 369 

(656) Ibid. 

(657) JssiMs Date f. Bmi ^Kteane. 1973 AU. 397. 

(658} V. Gssm |s*r. (1972) 2 KLL.J. SO.- 85 L.W‘ 82: 1972 Sfod. 357; CM OMss Meakm 

V. SImM, 1976 Osl. 356; ▼. 1998 CaL 481. 
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Thk MCtion layt down that the Govwnment it the heirtotheettate of a deceased if 
be has left no heir to ntcoeedto thateuate in accordance with the provkiODt of this Act. 
When the Government take the property it does to subject to all the obHi^ions and 
liabilities at any other heir would take. If sudi an heir has to maintain tosne dq>endants 
the Government also have to maintam them. The right of the Government under this 
jection or under the general law prio^ to the Act h not higher than that of an heir who 
can inherit the estate subject to the liabilities and obligations of the heirs.* *• (S** Sect»n 453.) 

CHAPTER III 
TssTaifaHTAaY Suocbshom 

30. Teetamentary Sneceasion. — *(*] Any Hindu may dispose of by will or other 
•testamentary disposition any property, which is capable of being so disposed of by him> m 
accordance with the provisions of the Indian Succession Act, 1925 (XXXIX of 1925) or any 
other law for the time being in force and applicable tp Hmdus. 

Em filanatton.— The interest ol a male Hmdu in a Mitakshara coparcenary property 
or the interest of a member of a tarwad, tagoikt, tUom, hatumba or kavaru m the property of the 
tarwad, d/om, kutumba or AiuMru shall, notwithstsmdmg anything contained in this Act or 

m any other law for the time being m force, be deemed to be pr<^|>erty capable of bemg dis> 
posed of by him or by her within the meaning of this sub-section ••!•••] 

Tistametoaty Sauwian — Under this section every Hmdu, male or female, is entitled to 
•dispose of his or her property by will m accordance with the provistons of the Indian Succes- 
sion Act, 1925, or any other law for the time being in force and applicable to him or her. 
The most important thmg to notice in this section is, this section confers on every coparcener 
the right to will away his interest in the lomt family or coparcenary property. The same 
jinvilege is extended to a member of a Marumakkattayam or Aliyasanthana tarwad, tavazhi, 
lUom etc. Under Section 6 the interest of a coparcener, instead of going to the other coparceners 
by survivorship, would go to his own heirs if he has left any of the female heirs or male h^rr 
claimmg through female hmrs m daa I of the Schedule. If no such heir is left by him his 
mterest will accrue to his other coparceners. Under the Hmdu Law prior to enaaroent of 
this Act he could not will away that mterest. That disability has now been removed under 
this Section and it is now open and competent to every coparcener, whether he has heirs or 
not, to execute a will in respect of his interest in the coparcenary property to whomsoever 
he likes mcludmg a rtranger. If a ooparcenary conusts of a father and three sons the father is 
■entitled to execute a will m respect of his l/4th interest m the property. The position wdl 
be the same if the father has a wife, daughter or daughter’s son. So also any of his sons 
•can execute a will in respect of his l/4tb mterest m the coparcenary property, a right newly 
accorded to him imder this section which be could not have exercised before this Act. 

A Hmdu widow becoming under Section 14 full owner of the property she had 
m herjted with limited interest from her husband, prior to the Act is entitled under this section 
-o dispose of that property by will.*** 

•The bradeets and figure 1 omitted by Act (LVTII of 1960). 

• * Repealed by the Hindu Adoptumi and Maintenance Act (LXXVIII of 1956.) 

(659) Jlsctaro Babaa v. StaU af Makandiam, 1X.R. (WO) Bees. 374: 1970 Bom. 205. 

(600) 3wala Eandmka »• Mmamm (I9!ra) 1 A 11 .L.T. 407. 
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TUs sectioii abrogates tbe iire.rxating Hindu law asr^rds testamentary diqMsition 
of imdivided mtcKst in joint family property.*** Where a oopamener executed a unit on 
30th Ndvember, 1949 disposing of his share in coparcenary property and died issueless on 
ISth April, 1958 the diqiosition by will u valid and takes e£fect.*** 

Neitherander the coPtomary law nor under the Aliyasanthana Act nor under the 
Tutem tiiirussinsi Act the mtercst of a coparcenary in any Aliyasanthana kutumba could have 
haoi ol by wiU. A definite change in the law is made by means of the 

to dwaectitfi. At present a member of an undivided Aliyasanthana kutumba could dispose, 
of hn kntnmba properties by wiQ.*** 

CHAPTER. IV 

BXrXAU 

31. Kcpanls.~lRepealed by Act (LVIIl of 1961^ 

THE SCHEDULE 
(See SecUtut 8) 

■BIRt m OUISS I AMD GLASS H 

Clast i 

Son; dauber; widow, mother; son of a predeceased son: daughter of a predeceased 
sons son of a predeceased dauf^ter; daughter of a predcceaseu dcvjhter; widow of a prcdccesed 
son; son of a predeoeasad son of a predeceased son; daughter of a {xedcceased son of a predecca> 
sed son; widow of a predeceased son of a predeceased son. 

Class li 

L Father. 

n. (1) Son’s dau^ter’s son, (2) son’s daughter’s daughter, {‘\) brother, (41 sister 

m. (1) Daughter’s son’s son, (2) daughter’s son’s daughter, (3) daughter’s daughter’s 
son, (4) dai^ter’s daughter’s daughter 

IV. (1) Brother’s sou, (2) sister’s son, (3) brother’s dai^hter, (4) sister’s daughter. 

V. Father’s father; father’s mother. 

VL Fathert widow; brother s widow. 

VIL Fathei's brother; Other’s sister 

VIlL MotlMr’S father; mother’s mother. 

IX. Mother’s brother; mother’s sister. 

Erp U nti m . — ^In this Schedule, references to a brother or sister do Tnot include references, 
to a farotlA- or sister by uterine blood. 

SAodnIa. — Sm , — Under Glao) / *he son succeeds to the father’s prope r t y akmg witL 
the daughter, widow and mother of the deceased. The son here means not only the son bbro. 

(661) Ihas Btma v. Wstm TiIr, (1972) » Oat. I^T. SS7. 

(661) r h alMd u v. talpain ^ (1962) 2 Mfa. LJ. 106. 

aliafsSiL (iMt) Mw » (TJh). 
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^rf'hb low botobooiOB who bn beta adopted bf him and o mb bom to Wmbf » macrfa^ 
tdddi k void aader Section 11 or voidoble imder Saetkai 12, or avoided wider Saethm 13 of 
the PVid" Marriain Aiotw (Sla Seetioa 16 <d the Hiadu Maiciage Aet). If * Hiadn (Her 
ooviag a daiq(h.ter, wid^, and laotlier^tfie eon tahoe 1 4th dure of the deeeaee^a interoetr 
and if the h a me mb er of a ooparoenarf, then each of theae fbor hefae of bh w3 

take l/4th of the deceased*! ihare iathe coparcenary pioperty. An illegUiniate son however, 
not an heir bccavae under Section S (1) (/) proviso, an Ultimate son can be rdated only 
to hh TnotVr and vkt wutm and not to his putative father. The old Hindu Law under wfakh 
in the cate of Sudns an iOegitiinate aon was entided to t4a in the putative father's propety 
hdf of what be would have taken if he were intimate as agafaot a leg itin i at e son widow, or 
daughter or dai^htci^ son is no loiiper the taw and the flegUimate son foe* out of the picture 
altogether as an heir to hh father. He is no doubt an heir to the pioperty left by hb nsother 
and is entitled to be mainfainftd during ha nwiority by the father. 

jDs^Ai».'-*-Diider the Hinda Iaw prior to the enactment eitVa Act, the dai^dder coidb 
in only aftertheson and widow in the lias of soocession. Daughter doei not include an illqdti' 
mate dai^ter Locause under Section 3 (1) (j) proviso there can be no relatiotuhip between 
an ill^itimmte daughter and her putative father. An(»ther (dkanfe in the position of the 
daughter is that the daughter now geta an afaBohite mtnrest in the property inherited by her. 

When there are two are more dangfatess they take the property as t<wwxv<-«a<iiiua»> 
and not with the li^t of surrtvorship as under the <dd law. Each dai^fatcr takes the sanse 
share as a son and on her death her diare de s c en ds to her own hens. When a Hinda dies leavii^ 
tvfo sons and three daughtess, each aon takes l^Sdi of the iathef's property and so alsoeadi 
daughter takes l/5tb of the father's property. When any of the daughters dies her interest is 
'aken by her own hears. If the dauber had predeceased her father and leaves her own sons 
and daughters those hetnwflltake her shve in the fatber'k proper t y per stoyvr. 

Widow . — ^Under the old law the widow succeeded only in the abacDoe of the ti ««a r 
Under the Hindu Wmnen's Rjjghta to Property Act, ahe aucoeeded to the intcicat of her bos- 
band in the coparcenary property and akog whh hh sou and widmved dno^ers-aa-law 
and sons of predeceased son and their widows and had only the limited interest of a womanb 
estate in the property mherited by her. Under this Ate die has become a primary hdr 
succeeding along with the chiUrea and the mother of the deocaaed taking a riiaie equal to 
that of a son. Whether the widow has takte the hudMadTs property citbte by as 

the sole heir of her husband by reason of hh having died s^niate or she has to the 

inteicst of her husband as a coparcener of « Mitakdiam joint faadiy under the Hbdn Wommh 
Rights to Property Ac*, in either case die would be considered to be in poasession of the 
property so a* to get an odargement of her mtCRat into an abaobte one whkdi sbe h entitled 
to after the Act as such absolute owner to dhinse of as die likes by way of gift or wilL -Vr de 
V. If there or two are mvre widbwsall of them together take a sharo vdiicb h 

equal to that of a son or daughter {Sw Section 10, Role 1). As she gets obtofaite mtereit in the 
property she takes as the heir of her husband, throe h no question of her forfeiting that intcicsC 
by immorality or even re-marriage. Nor h h^ uaciiasttty a bar to her dahatosnooeed to her 
hudiandk estate. 

iCdlw.--Under the old Uw hro pboe in the order of succession wos after the nm, widow, 
dani^erend dau^erhsosi. Now she takes along with the son, daq^cr and widow. As « 


ffM» ri9HfllUJ.SM«nL.W.tNw 
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tbe ease of the widow, so also in her case, wdut was only a woman's atate with lim&cd huerest 
has been improved to that of absolute estate with powers of gift, sale, etc., and on her death 
the share which she takes goes to her own hetit. Her unehastity or reMnarriage does not worie 
a forfeiture of her right to inherit becauie neither of these will take away her motherhood to the 
deceased. The "mother" docs not take in a step'mother who comes under Entry (VI) of 
niAM II of the Schedule. 

DimiM Ofi muUfidtd Mr.— W hen a father d>es leaving separate properties and d’vided 
and undivided sons, there is no preference shown in favour of undivided sons and the divided 
and undivided sons take the property equally. Explanation 2 to Section 6 to the efibet that a 
person who had separated himself from the oopareenary before the death of the deceased is not 
able to claim a share in the interest of the deceased applies only to the coparcenary property 
and not to the separate property of the deceased father. 

Posikumuu rsa. — If at the time of the death of the father the mother is <r ssmM and 
subsequently pves birth to a son, that son is entitled to a share equally with other sons, and 
if before the birth of that son a partition has taken place ignoring him, he is entitled to 
reopen the partition and to have a share allotted to him as per the law. If before the 
death of the father a partition has taken place between him and his other sons and m that 
partition no provision has been made for the child in the womb, he is entitled to have that 
partition reopened and a share allotted to him, and the death of the fiither subsequently wonld 
enable the posthumouii son to take not only his share by the reopening of the partition but 
also the share taken by the father in the partition. In the share of the father the divided sons 
cannot clann any mterest by reason of the prohibition oontamed in Section 6, Expiamatiun 2. 
If m the partition that has taken place during the father’s lifetime, the father was not given 
any share at all, then tbe son bom to the father and conceived after the partition could claim 
his legitimate share by reopenmg the partition and the fact that the father had died in the 
meantime does not afifect this right. If the posthumous son was conceived after the partition 
between the father and his ions and in that partition the father was given a share, the posthu- 
mous son must be content with what was received by the father for his share, but the flivi- 
ded sons cannot claim any interest m that share. 

AiopUd MR.— The son mcludes an adopted son, and the fact that subsequent to the 
adoption a natural son is bom to the parents does not contract his right befme the Act to 
one-fourth or onc-third of the share of the aurasa son The adopted son is entitled to share 
equally with the aurasa, the daughter, widow and mother. 

Sons oj void and voidable marriages — marriage between persons within the prohibited 
degrees or which is a bigamous one or one between persons withm the sapmda relationship a 
void and a nullity and can be declared as such by a decree of nullity under Section 11 of the 
Hindu Marriage Act So also a marriage brought about by force or fraud or for reasons 
mentioned m Section 12 of the Hindu Marrit^ Act may be annulled as voidable. Ghildrea 
born of these alliances are declared legitimate so far as the parties to the mamage am concerned 
and the sons bora of such marriages can claim to share the father’s property ahmg with the 
other legitunate sons of the father. The onlv difference between sons of void and voidable 
marriages and sons of regular marriages is that the former axe considered as the «nn« of only 
the parties to the mamages whQe the latter am considered not only as the sons of the parties 
to the marriage but then- relationsh^ to the relatioos of the parties is recognised whieh'is 
demed to the sons of void or voidable marriages coming under Section 1 1 or Section 12 of 
the Hindu Marriagr Act. 



^*k$m^$kifJmmkubt»i»iliifktrgd^Hm^ltkth6ftsm}iy^ih» fiitlier indies other 
penoni who haws been brought in M the loniof the wife ma> be living, these pen^s beipg 
either the sons bom to the wife by her iormer husband and thm mayalso be a case ofa son 
adopted by her while she remained umnarried. Or there may be sons bom to the woman 
before manriage by promiscuous intercourse udth others. All these sons may have to be 
sheltered under the same roof of the husband when he has the ndsfoitune to marry her. lliese 
persons though called sons have no right to the property of their mother's husband and cannot 
claim to inherit to him as his sons under the Act. They will, however, be entitled to inherit 
to the mother along with the other sons when she dies leaving property, even though that 
property might have been inherited from the husband by her, since on sudi iaherttance her 
sl.are a taken by her absolutely inheritable by her o%m heirs on her death. 

Daagiibsr — ^In the matter of right to inherU to the father there is now no distinction 
between a daughter who is married and one who is unmarried or between a daughter who is 
well to-do and one who is indigent. She is entitled to inherit even if Jhe is unmoral. In the \ 
matter of the dwelling house occupied by the members of the family mlusively, the daughter's 
right to share can be effectivriy defeated by her brother^ not choosing to call for partition in 
respect of the dsvelling house thop^ they may divide the other properties, and if there is only 
one son, he by not choosing to have a partition of the dwdling house can see 

that she does not get her share in the dwelling house. She ^ doubt is entitled 
to reside m the dwelling house, but this right of residence is availaUe only so long as she 
remains unmarried or is a widow or has separated from her husband or is deserted by him. 

A daughter who loses her right of residence by her marriage does not lose her right for ever. { 

It is only suspended and revives when she becomes a widow, is discarded by her husband or I 
has separated from her husband. 

doagAhr.— Under the Hindu Adoption and Maintenance Act a father or mother 
when there is no daughter can adopt a daughter and she u in the ssm^position as the d^nghtTr 
bom to the couple. Such a daughter will also come in as the daughter entitled to mhent. But if 
the daughter had been adopted by the wife before the marriage either when she was not m^ried 
or when she was living with a husband under a former marriage, such a daughter cannot rlajiTi 
to inherit to the adoptive mother's husband for she is only m the position of a step-daughter I 
to him and he is in the position of a step-father to her. 

of void and vmdaiU marriagis , — ^A daug^er bom of a void marriage under 
section 1 1 of the Hindu Marriage Act or a voidable marriage under section 12 of that Act 
IS made legitimate under section 16 for the purpoae of relationship 'o the parents and is 
therefore entitled to iziberit along with the sons and daughters of n^iai^iiiarriages. Section 16 
of the Hindu Marriage Act provides that these daughters cannot be said to be related to 
the other relations of the father or the mother. These daughters will also have t!iC right of 
residence in the famfly dwellii^ house and in all respects their position is the same as that oi 
the children of regular marriage with reference to the estate left by the father, 

Dng^kUts ijt ai(/Sr.*HDaugtiters bom to the wife prior to her marriage with the deceased 
husband cannot claim to be daughters coming under the Act regarding the property left by 
-their mother's husband whom she later married. Such doughters mav be daughters.bom to 
her by her former husband or daubers bora to her when she was unmarried. In either case 
they cannot be the daiighten of the husband married by their mother after they wdre born. 
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They are not dhahled from mneriting to their mother butliar Inshand m not thdr father 
within the meaning of this piovisioa and they cannot be aaid to be hh danghtm ao aa to be 
in a positna to inherit to h im . 

f^stn djafter.— Hindu Law acoords no place tn the line of heirs to a fo>ter daughter aa 
•n the case of Mabomedan Law. 

DmhUr mmitr aa ianrfU adtp^om. — A dtughter whose adoption is invalid do^ not lose her 
right in the family of her birth nor does the get fransjdanted into the family of adoption. 

iWtiM ^ jaar aad dtagktrt imktritmt tsfsf/hr.— When the sons and dauf^ten take the 
piopmy of their father by mheritanoe. they take the imoperty aa tcnants«in<oinnion without 
any ri^t of survivonhip between them. If subaequent to such inheritanoe a daughter gets 
nardedtheerpensei of that marriage spent out of the common funds would be debited to her 
share attbe paithion, and the balance alone would be paid to her. 

Widow — ^Her position under the Hindu Low which came after tbe son, grand sonand gteaU 
j^andson has now been advanced to that of a primary heir along with the son, daughter 
and mother and the takes an absolute estate instead of a Iinuted estate under the law prior 
to the Act. Neither remarriage after the succession opened.to her husband B/offt v Ckmpi 
Bn**'* Bksfts&hpaat v. JsWksm*** nor her uochastity wrhen her husband died would affect her 
right as the heir of her husband, and the fact that the widow had been living a%vay firom her 
husband at the time of his death either under mutual agreement or in putsuanoe of an order 
for judicial separation would not prevent her succession to tbe husband’s property. But if 
ihe had been divorced by him prior to his death under an order of Court or under the 
custona of the community. «he ceases to be his vndow (or the purpoK of sucoesion to hn estate 
and should be ignored. 

Widow aadhr a aoid manwgi mtdtr uctioo 1 1 gf (Ae Hirndm difficult 

qumtion may arise where a wife under a void marriage coming under seefj nn 11 oftfae 
Hindu Marriage Act claims to succeed to her husband as bis widow on his death. If a 
decree of nullity of mamage had been obtamed prior to his death, she cannot obviously claim 
to be his widow. If there is no such d-screc, a question may arise whether by reason of tbe 
declaration in that section that the mamage is null and void, she cannot put forward her 
daim as tbe widow. The answer appears to bs m the negative. Under section 1 1 above 
mentioned a dedaratioo of nullity of marriage by a decree is isot necemary to hold that mami^ 
void and even without such dedaratioa tbe marriage is void in law- How can a wife under 
such a marriage vrfaich by statute has been declared to be void claim to be his widow on his 
death? 


Widow mdor m woidabU mrri^ mdor swiiM 12 ^tkoBiodu Montmgo d<t~Sectioa 12 
of the Ifindu Marriage Act dcdaics certain msrtiagBS as voidable and tbe qiKS> 
tionmay arise wbether a wife under such a mirri^c on Ai™ to succeed as the 
sridow of tbe faudrand on bis dea th . If the marriage had been a voided prior to tbe hus- 
band’s death by a decree of nullity, she cannot claim to he hfe widow. But ao * — g 
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it has not bfen so avoided the marriage remains valid and tbc wife ft not after tbe 
husband's death liable to be defeated of her right to succeed though her husband 
might have obtained a decree of nullity if he had chomn prior to hts death. A proWem, 
may arise if the husband had repudiated the marriage on any of the grounds of Section 12 
prior to the death of the husbard. The section merely ^ays **shall be voidable and may be 
annulled bv a decree of nullity.** Since the section does not say that the marriage can be 
avoided ouly by a decree of nuDity, it is plausible to contend that a repudiation by either 
^ spouse prior to the death of the husband of a voidable marriage under section 12, is sufficknt 
disqualify the v/ife from mheriting to the husband. In this connection there is difierence 
in the phraseology of Section 1 1 which dealt ynth the marriages which are void autit and 
that of Section 12 which deals which voidable marriages. In the former case the marriage is 
declared to be a nullity on a petition presented, but in the latter case the marriage u annulled 
by the decree. The latter section implies that < he marriage subtuts till it u annulled by a 
decree of nullity. So the answer to the question posed it that a mere repudiation of the 
marriage which is voidable under Section 12 prior to the death of the husband docs not disable 
the wife from inheriting so long as the voidable marriage has not been annulled by a decree 
of nullity during the husband’s hfe*time 

Poutton oj Widow amongst htt co-htus,—li the husband leaves two or more widows, they 
together take one share equal to (hat of a son or daughter or mother of the husband, but for 
an absolute estate Each of the co*widows takes as co.owncr without the right of survivorshipi 
and if there are other primary heirs taking with her, they are in the position of co>heirs taking 
by succession under Mohamedan Law with the incident of liability to pay the debts of tbe 
deceased, etc. 

Widow— ‘An anomaly — In a jcunt family consistmg of a husband, hu wife and several 
sons, It is easily possible, m view especially of the notoriously high percentage of mfantile 
mortality in India, for the mother, m course of time, getting a larger share m the properties of 
the family that even the father. Let us take a case of a family consuting of father A, five 
sons B, C, D, E and F, and mother G If each one of these sons happens to die unmarried 
under the scheme of succession m Glass I of the Schedule, the interest of each son in the oopar* 
cenary properly is taken not by the father, but by the mother. So if all the five sons happen 
to die, the mother will be entitled, even during her husband’s lifetime, to claim 5 6lh of the 
property as against her husband Supposing four of the sons alone die, giving 4 6th or 2/3rd 
of the property to the mother, if subsequently A dies, his l/6th share or interest in the pro- 
perty is taken by his widow G and the surviving son in equal shares, i e, 1 12th m addition 
to the widow’s 2/3rd and 1/1 2th in addition to the son’s l/6th. So the power of the widow 
predominates in family, an anomaly which bad been lost sight of by the legislators. The proper 
thing would have been to make the father also a primary heir along with the mother, m which 
event this anomalous position of predominance to a woman in the family as against her husband 
or agamst her son would have been avoided 

Widow ond adofdm — ^Wherc the widow had succeeded to her husband’s estate before 
the Act and took a boy m adoption after the Act and subsequently made a settlement of pro- 
perty on one of her daughters the settlement cannot be impugned by the adopted son because 
the widow having become an absolute owner of her husband’s estate when the Act into 
force the son subsequently adopted could not have divested the estate which had become 
absolute in her hands even before the adoption.** » 


(667; AmitMh v. AMMKsiM, ( 1870) 2 8.aj. 476: 1970 8.C 1730. 
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on the death of a Hindu male, hit interet in the property 
of the eoperccnary consisting of himself, hia acms and bis coUaterals, descends under section 6 
(2) to his widow, sons, and daughters, and there u a division subsequently between the deceas- 
ed coparcener’s branch and the coUateral coparceners of the deceased coparcener, the ^tion 
of the deceased coparcener’s heirs living together as one family, is analogous to the position of 
oo«hein under the Mahomedan Law. There is no such thing strictly speaking as managership 
in such a family. Every member is in the position of a eo-owner having a defined share in the 
joint property which he or she u entitled to dispose of in any way he or she likes as that share 
is the absolute property of that particular member. No doubt, so long as they remain joint 
they can depute one of themselves, it may be the mot her or it may be the sister, to manage 
the property for the benefit of all, either under a tacit oral arrangement or under a written 
agreement. If there is such an agreement the members of the family are governed by the terms 
of such an agreement. If there is no such agreement, tacit or otherwise, none of them can 
deal with t^ interest of another even on tlM ground of benefit or neccMity of the family. 
Where such an alienation js effected, thought it be for an immediate and unavoidable necessity, 
or for the benefit af all the members concerned, but the alienee is not able to show a con- 
sent by (he other members, he cannot ask for that alienation bemg upheld, so as to embrace 
the interests of the other members ai birdingon them This has been ruled by the decision 
of the Privy Council in a similar case arising under the Mohamedan Law But as already said, 
the prmciple is the same and the result must be the same also. It is no doubt open to a 
Court m proper cases, where it finds as a fact that members of the family had the benefit of 
such an alienation to lequire tlem to contribute tbev alue of that benefit to the alienee, 
not by uphol4ing the alienation and giving the alienated property to the alienee but by setting 
aside the alienation and dding an equity by seeing that the alienee does not go out of pocket 
for the benefit of a stranger.family. 

Jor dtUs . — ^As under the Mohamedan Law, as well as in accordance w«th the 
principles of any avilised jurisprudence, when plurality of heirs succeed to the property of 
another, they are under a duty bound, both legal and moral, to discharge the debts of the 
deceased. If the deceased happens to be a coparcener, under the old law his interest in the 
opparcencry property could not be proceeded i^amst for the realisation of a debt due from him 
unless even during hu hfetime a decree had been obtained on that debt and his coparcenary 
mterest had been attached in execution of the decree. Seg sections 2b9 ond 310. Tlus would 
be the position even now if the deceased coparcener left only lineal male descendants and no 
svife, mother, daughter or any of the female heirr m Glass I of the Schedule or any male heir 
claimmg through such female hein But if he dies leaving any of these hem, then the property 
must be treated as having become his separate property to the extent of his interest m the 
coparcenary prioi to his death, so that the heirs, namely, the son, widow, daughter and 
mother who take that interest will be considered to have taken that interest as his separate 
property attracting the liability to discharge the debt of the deceased coparcener In such 
a case the fact that there has been no decree or attachment during the^ coparcener’s hfetime 
cannot be a ground for denying to the coparcener’s creditor the right«to obtain a decree even 
ifter the coparcener’s death and proceeding against hw interest in the Ifonds of the hem. This 
IS the clear effect of EMpianaiwt (1) to Section 6 of this Act 

ournmmr tht lasdsKi.— Under the old law governing the Hindus, a widow who 
to<A only a limited estate in the property inherited by her from her husband, could a 

valid surrender of that estate in favour of the next revenioners; being now abitdute owner of 
the propM-ty inherited by her under section 14, there can be no question of leversionen to 
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the property. She can g»ve the property to whomioever the lihes but there b bd fuch thing 
as a surrender by her of that interest. Being absolute owner of her share the only way Ae 
can put an end to that interest and create a right in the property in favour of other relations, 
is by a deed of conveyance of that interest and not by a deed of bare Surrender. 

C 0 -ufidms 0 ul aUmaHon . — Under the present* Act, since every one of the co>wido%vt will take 
the property as a co-owner in her own absolute right to the extent of her share therein, there 
IS no question of the other widow having any right in it either as a joint owner or by 

rship 

So an alienation by a co*widow of her absolute share cannot be objected to by the 
other co-widow whether there is necessity or not and even though the alienation is by way of 
gift by her. 

Mothtr — ^The place of the mother m the hierarchy of heirs under the Hindu Law came 
only after the son, widow and daughter and daughtCT^s son. But now that place has been 
advanced to one along with the son and she is made to inherit as one of the first heirs together 
with the £on> daughter and widow. Under the former law, she took only a limited estate in 
the property inherited by her but now she takes an absolute estate. As under the old law, 
so ai«o under this Act, neither her remarriage nor conversion nor her unchastity operates as a 
disqualification to inherit to the son. The mother here means either a natural mother or an 
adopted luothei and inoudes also the mother of an illegitimate son, because section 3 (1) (j) 
proviso says that relationship subsists between the illegitimate children and their mother She 
takes the same share as a son. The shsure which the mother takes as the heir of her $on is in 
addition to the share srhich she might have taken In a partition between the deceased son 
and his brothers prior to his death. A step.nH>ther cannot come m as an heir to the step>son 
either prior to the Act or under the Act. 

Mother under a ootd or ooidabU There can be no difficidty m the matter of the 

mother’s succession to her son when the son is bon* of a valid manriaee. Nor is there a diflS- 
culty in her inheriting to the property of her illegitimate son. But the position regarding a 
mother whose marriage has been a nullity under section 1 1 of the Hindu Marriage Act or 
voidable under section I2 of that Act is somewhat in a cloud The marriage being void 
under section 11, normally the son bom of the said marriage cannot be legitimate, but by 
section 16 of the Hindu Marriage Act a cUId begotten or conceived durmg such a marriage 
has been declared to be legitimate and that section provides that such a child has rights to 
prf^cr y of the parents but not to the property of other relations Though no doubt that 
section does not specifically mentxin that the mother is entitled to inherit to the son of such a 
marriage, it follows as a necessary consequence that that should be the position because the 
status of the son has been declared to be legitimate. Whatever that be, he cannot be in a 
worse position than that of an illegitimate son. If, as already stated, a mother can succeed 
to her bastard son, it must be aJtrHm in the case of a son under marriage which maybe 
void or voidable, especiallv m view of the indications given expressly by section 16. 

Son oj predeceased sort . — ^Under the Mitakshara School of Hindu Law, the son, son’s son 
and son’s son’s son together took the property of the father as coparceners with right by 
birth in each of them The position was the same whether the property taken was by 
survivorship as in a coparcenary of 'atber, son, son’s son and son’s son’s son, or the separate 
property of the father in which the descendants did not have a right by birth. If the father 
had left a son and a son’s son by a predeceased son, both of them took the property 
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at ooparoenera and in a partition between them, the ton** ton tr-ok a half share in the 
n^t of hit father and the other half share wrent to hit father's brother. Under the Hindu 
Women's Rights to Property Act hit position has been statutorily recognised as being on the 
same level as that of a son m section 3. Under the present Act, there is no question of the 
son’s son taking any interest in the separate property of the fath<r's father by bitth or other< 
wise so long as that father is alive. Even after his death the son’s son does not inherit to the 
grandfather’s property so long as the son is alive under whom the <ron*s son claimed. But if 
the son’s son « the son of a predeceased son he takes an interest equal to i hat of a son who may 
be alive and he takes that interest along with his father’s sister, iathei’s mother or step*mo)her, 
or father’s father’s mother. The expression ion of a predeceased son includes the adopted son of 
a predeceased son but not the son of a predeceased son by a void or voidable marriage. But 
if he happens to be the illegiiimate son of a predeceased son hr is not entitled to take a share 
in the property of his putative father’s father. 

The fact that he happens to be a posthumous son of a predeceased son does not disable 
him from inheriting to the grandfather because under section 12, the right to succeed of a child 
in the wombat the tune of the death of an intestate is preserved* 

Dougkttt cj a Pttdictttsti son. — The daughter of a predeceased son was not one of the 
heirs under the original Hindu Law, her position being if at all that of only a femaie heir 
after all the Sapindas and Samanodhakas had been exhausted. Her position name to be statu, 
tonly recognised uitder the Hindu Law of Inheritance (Amendment) Act II ot 1929 along with the 
dau^ter*s daughter, sister and sister’s son, commg after the father's father and before the father’s 
brother. Her position is now advanced to that of a son, provided her father js dead at the time 
the succession opened, and now she succeeds along with her father’s brother, father’s sister, 
fathers mother or step<mother and father’s father’s mother. She can also be an adopted daughter 
because under the Hindu Adoptions and Mamtenance Act, even a daughter can be adopted by a 
Hindu. If she happens to be an illegitimate daughter of a predeceased son, she cannot claim to 
inherit to her father’s father But if she is the daughter bom to the predecetued sen by a void 
or voidable marriage, even then she cannot succeed to her father’s father because under sec- 
tion 16 proviso no right is conferred upon any child of a marriage which is declared null and 
void or annulled by a decree of nullity in or to the property of any person other than the par. 
tfitsin any case where but for the passing of this Act, such child would have been incapable 
of possessing or acquiring any such right by reason of hu not being the l^itunate child of the 
parents. 


,So«i oj a ptodoeoasoi daugkkt . — Son of a predeceased daughter includes an adopted son 
of such a daughter, hut not her illegitimate son or son bom to her under void or voidable 
marriage coming under section 1 1 or 12 of the Hmdu Marriage Act. He may be a posthumous 
son bom after his father’s death or he might have been in the mother’s womb at the the 
maternal grandfather died and was bom only subsequently. Such, a son is entitled to succeed 
along with other heirs mentioned in Class i of the Schedule 

Doughttr Qj optadotoaui dmghUi Daughter of a predeceased daiyhter may be etther 
natural daughter or daughter adopten by a predeceased daugher. But if she happens to be illegiti- 
mate or the issue of a void or voidable marriage she cannot claim to succeed to the maternal 
grandfather. Otherwise she takes the property abiolately and inherits along with the other 
belts mentioned in Clan 1 of the Schedule. 
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Class I] nn Hindu suoatisiON act (six or 1956) 

It^itbw ^ a pradwtajid ton.~-^Under the Hindu l<aw thr widow of a predeceased Mn h^d 
no place in the line of Micceswon at alL But her claim was firsi recognised in the' Hindu 
Women’s Rights to Property Act. If at the tune the succession opens she had remarried she is 
not entitled to mheiit because by the remarriage she has ceased to be the surviving half of her 
Imsbnnd, j'/c., the predeceased son, and the fact that subsequently and before the succession 
opens to the fat hci-m-lau she bad become a widow by the death of the strord husband or 
has bee;i divorced by him would not reinstate her in the position of a svWow o| a predecesued 
son This IS provided for m section 24 of this Act which says that any heir who is related to an 
interc tate as (he widow of a predeceased son, the widow of a predeceased son of a predeceased 
son 01 the widow of a brother shall not be entitled to succeed to the property of the intestate as 
such widow if On the date the succession opens site has n married The ground of disabiliiy 
.under seciion 24 is her remarriage and the fact that subsequent to such remarriage she has again 
become a widow would not take away that disqualification or disability The predeceased son 
might have been an aurasa or adopted son and his widow who is entitled to succeed to his 
father may have been a widow under a valid marriage or a voidable marriage which has not 
been asoidcd The question whether a widow' <>f a predeccated son whose marriage was a 
nullity under section 1 1 ofthc Hindu Marriage Act can still claim to be a widow of a ppede:c- 
ased son within the meaning of Class 1 is not very easy to answer. But the better opinion 
seems to be that though under section 16 of the Hindu Marriage Act her children have been 
d-c’arcd legitimate, the same principle must not be invoked to give h^r «he status of a lawful 
wife at any rate wh*n the marriage had been declared a nullitv by a decree of Court. The 
position appears to be the same in the case of a voidable marriage under section 12 of the 
H ndu Marriage Act which has been avoided by a decree 

Son oj a pudteeased ton of a proitotatod son — \s in the case of a son of a predeceased ton, 
so also m the case of a son of a predeceased son oi a predeceased son, the adopted son it also 
included but not the illegitimate son. Under the old Hindu Law, he was occupyiug the position 
of a great-grandson coming wnthin three degrees of coparcenary relationship taking a right by 
birih in the coparcenary property in the same way as a son and a son's son, and his position 
was also recognised in the Hindu Women’s Rights to Property Act Under the preimt Act, 
except in the coparcenary property existing at the time of the commencement of the enactment 
he does not take any right m the great-grandfather • property and inherits to him only al an 
heir as regards the great-grandfather’s separate property, along with the other hem mentioned 
Class / of the Schedule. 

Daughtsr of a predtcaassd son oJ a pndnaastd #sa.~Wbat has been said already about tha 
daughter of a predeceased son applies to the case of inheritance by the daughter of a jmde- 
reased son of a predeceased son. She ought not to be illegitimate but might have been adopted 
by her parents She takes the absolute int' rest in the share she takes along with the other heir 
men'ioned m Glass /. If there arc more daughters than one of a predeceased son of n p^- 
deceased soi, they together take the share whidi their father, viz., the predeceased sm of a 
deceased son woull have taken if alive. Neither her unehastity nor her remarriage nor conver- 
sion to another religion would work a forfeitiue of her right. But if her father had beoosne 
convert prior to the opening of the succession, then she will Hot be entitled to succeed if she was 
bo n after the father’s conversion except when she has been found to be a Hindu at the time 
the succession opens. S$e section 26 

Wulow oJ a praiaeaasoi sm oJ a pttiscaasad sot.— Mniat hps been said about the widow ofa 
predecea^d son applies equally to the »vIdow of a predeceased son «f • j - 



remnrbge would work a forfeituie of her right to inherit under lection 24, wherein ihe it 
speciOcally mentioned as being disqualified to inherit if she remarries. As already observed her 
remarriage is enough to work a forfeiture, even thou^ that remarriage has been dissolved either 
by death or divorce or by decree of nullity when the succession opens. 

Ptsus s^/tfstisa ths ssa. — ^As already seen when the father di^s leaving only a son, but 
not any of the female heirs mentioned in Class / of the Schedule, the son contmues to be a 
coparcener with the deceased father’s ooparc^ers There is nothing in thu state of the family 
to preclude the operation of the pious obligation of the son to discharge the father*' debts. 
The inter st that has been taken by the son in such a case is still the coparcenary interest 
attracting to it the incidence of coparcenary pn^rty of which pious obligation of the son is 
one. Thus it can be safely said that when th^ is nothing that has happened to disturb or de. 
termine the coparcenary of the father and sons, the son’s pious obligation continues. But if the 
father die% leaving not only a son or sons but any of the female heirs mentioned in Class / 
then what descends to such heirs is not the coparcenary interest of the fathrr, but a kind of 
notional separated interest partaking of the character of separate property. As in the case of 
heirs takmg another’s property, all of them will be liable to discharge the debts of the dereased 
and the son will also be liable whether there is pious obligation or not. Thu liability of the 
hair is in addition to the luibiUty of the son under the pious obligation in respect of the intertt 
which the son had taken in the property by birth. 

Entry 

FdfAw.— Father is the first heir amongst the heirs mentioned in Class It and he being the 
sole heir coming under Entry I, he does not share the inheritance along with other heirs at in 
the case of cO'heirt coming under C ass / or commg under any of the Entries II to IX in 
Class II. It will be seen that by reason of making the father the sole heir and not making him 
one of the primary heirs in Class 7, there has been a lot of anomaly and injustice done to him> 
As stated earlier, case can easily be imagined of a joint family consisting of father, mother 
and sons, and the mother in the long run getting into a position of predominance in the family 
by reason of her interest m the family property becoming larger than the interest of the fathar. 

The expression ’’father* must undoubtedly include the adoptive father of the deceased. 
By the adoption the deceased had become transplanted to the adoptive family and has ceased 
to be a member of the natural family, with the result that the natural father of the adopted 
person cannot claim to inherit to him as father, since the adoptive father steps into that 
place as a result of the adoption. The question whether the father of an illegitimate son can 
claim to Inherit to the deceased illegitimate son u answered in the negative by the definition 
of relationship in section 3 1 (f) which confines the relationship m case of illegitimate children 
only to their mother and to one another, ano their legitimate descendants, and does no extent 
the relationship to the putative father. But the father of a child of a void or \ oidable marriage 
coming under sections 1 1 and 12 of the Hindu Marriage Act would come under and is compre. 
bended in the expression ’’father” m Entry I of Glass II because section l6 of the Hindu 
Marriage Act makes the children born of such sroid or voidable marriages legitimate; but a 
Step-Son, namclv, a sou born to the wile by another husband or when she was leading a life of 
immorality and promiscuous sex life either before or after the marriage cannot cUnm to inherit 
as the son to the deceased who happened to marry his mother and as a corollary the hus- 
band of the marriage cannot claim to be the father of the step-son he not having been begotten 
by him as an issue of the said marriage. There is another kind of adopted sOn adopted by the 
wife not during the period of her marriage but either before the marriage or after divorce from 
the husband. Such adoption u eoimtenanced under the Hmd-i AdoDtkm^ and Maintenance 
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Actsrctirtn 8 which nins as follows: — "Any female Hindu who is of sound mind, who •• not a 
minor ind who is not married Or if married whose marriaitc has teen dissolve^ or whose 
husband is dead or has completely and finally renounced the world or has ceased to be a Hindu 
or has been declaied by a Court of competent jurisdiction to be of unsound mind has the 
capacity to take a son or daughter in adoption/* Under this section an adoption by an unmarried 
woman ns uell as a worn m whose marriage has been dissolved would be valid and a son adopted 
bv her either before the marriage or after its dissolution is a validly adopted son of the adopting 
woman The ques'ion u whetlier such an adopted son can be eonsi'tered to be the son of the 
adoptive mother’s husband The answer is in the nel^ative. The adopted son cannot be con- 
sidered to be the son of the adoptive woman’s husband and consequently that husband cannot 
claim to be the father of an such adopted ton for the purpose of succession or for any other 
purpose 

The right to inherit to the son given to the father is not affected by the fact that he* 
has become converted to some other religion. Nor is that right taken away by the father 
having divorced the mo* her of that son or by marrying again ano'her woman after the 
death of that son’s mother. 

Sf>n'< diughttf's son — He c^mes under Entry 11 of Class //, and is one of tbe four 
simultaneous heirs, namely, son’s daughter’s se,n son’s daughter’s daughter, brother and sister 
The position of the «on’s daughter’s son was amongst the bandhus under the Hindu Law 
coming after the sapmdas and samanodhakas m the Mitak*hara Scheme of succession. In the 
Dayabhaga School his rank was 25th m the line of heirs coming after the father’s father*i 
father’s son. As already said he succeeds simultaneously with three others who along with 
him are the jomt co hers coming under Entry II of Class 11 The relationship can be traced 
either by natural birth ^or by adoption. If he happens to be an illegitimate son of 
the ton's daughter he has no right of inheritance to the mother’s father’s father, because 
in the case of an illegitimate son, the relationship is only to the mother and not cither to the 
father or to the fathers’ relations. So also the son’s illegitimate daughter’s son cannot 
be included on the same reasoning, but the conversion of a son’s daughter’s son will not be 
a bar to his right to inherit to his mother’s father’s father. 

Son's daughltr's daugAtsr.— The position of son’s daughte’rs daughter under the Hindu Law 
was in the ranks of bandhus inheriting after the male bandhus. The ion’s daughter's daughter 
may also be related by adoption either by herself being adopted or by her mother being adopted 
or her mother’s father being adopted. She takes an absolute estate unlike under the old Hindu 
Law. If she is illegitimate by her birth or d she is a legitimate daughter of an illegitimate 
mother, or if she is the legitimate daughter of a kgitur.ate mother who js a daughter of an 
illegitimate son of the propositus then also she cannot mherit, because m the case of illegitimate 
children they are not related except to their mother and the mother’s illegitimate children and 
their legitimate issue. The fact that she happens to be the adopted daughter or that her 
mother was adopted or that her mother’s father was adopted dots not take away her right 
of inheritance But if she is the issue of a void marriage the right of inheritance is taken 
away The unchastity of the son’s daughter’s daughter is however not a bar to the mheritance 
nor Will hrr conversion to some other religion operate as such a bar. 

Brother . — He is also one of the four simultaneous heirs coming under Entry II of U 
and inherits along with the son's daughter’s son, son’s daughter’s daughter gnd sister. The 
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brotber ouiv be a natural brother or an Moptive brother. 8o abo the deceased to vrfaom 
h Maimed maybe k natural brother or an adoptive biother. The codicirs udio 
Moeeed vrith him can be simaarly related by blood or adoption. 

The brother here incudes an illegitimate biother and hence such an illegitimate brother 
is entitled teherit even though he mifl^t have been born to the mother by one putative father 
and the deceased had been bom to another putative father. But if the deceased 
happens to be legitimate and bom of lawful wedlodc a son bom to bis mother out of wedlodc 
cannot claim to succeed as brother under this Item. Bo also sons born by void and voidable 
marriages cannot claim to be brothers ofa son born in lawful wedlock to the father, because 
wider SeetKm 16 of the Hindu Marriage Act, the son* bom of such void and voidable 
marriages ate not entitled to claim any rights la or to the property of any person other than 
the parents. 

A brother may be a orother of full blood or half blood But if there is a lull blood 
brother he excludes the brother t elated only by half blood. Sm section 18. 

In the case of the uterine brother he is specifically encluded as not coming under the 
, definition of brother by the Explanation to the schedule vhich runs as follows: **In th? 
sdtedule references to a biother or sister will not include references to a brother or sister by 
uterine blood.** 

A further question may arise when the deceased leaves two brothers one divided from 
him and the other undivided. Does the divided brother mheri* along with the undivided 
brother, or Is he excluded by the latter, as under the old law? Since there is no dutinction 
made between a divided and an undivided brother in this item or any where in the Act with 
reference to succession it appears that both the brothers whether divided or undivided would 
inherit the property, as otherwise it will lead to this anomaly that a divided brother will go 
out of the list of simultaneous heirs under this item while a sister who has been married to a 
stranger family and whose position is only after the brother will .inherit Besides such a 
construction though in conformity with the decisimu under the old Hindu Law, will lead to 
this anomaly that when the deceased h«s left a divided brother and sister, they will succeed 
together; but if he has left a divided brother, a sister, and an undivided brother, the divided 
brother will be excluded. 

The fact that the brother is an apostate to Hinduism by reason of bis having become 
converted to another religioD will not disqualify him from succeeding to the properties but 
his children cannot claim to succeed by reason of section 26 of the Act unless such children 
are Hindus at the tune when the succession opens Under the Caste Disabilities Removal Act 
of 1850 the convert*! right to succeed to his Hindu relatives is pi'cserved as it enacts “so 
much of any law or usage now in force as inflicts on any person forfeiture of rights or pro- 
perty or may be held in any way to impair or affect any such right of inheritance, by reason 
of his or her renouncing or having been excluded from the communion of any religion or 
being deprived of caste shall cease to be enforced as law in “foice’'and the decisions under 
that Act have ruled that the provisions of that Act apply only to the apostate and not to his 
descendants and hence when a convert left behind him descendants born in the new faith they 
were held not entitled to claim to succeed to the Hindu relatives of the convert. IVatdtalmta 
V Ajyadnm)*** 

When a person leaves on his death son’s daughter’s son, son’s daughter’s daughter, two 
brothers and a sister, the properties of the deceased must divided into 5 shares, each oi 

<m) 40ieUd.lll8. 
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the hein taking one share. On thU oomputation the two brothers together may take more 
than the sister or the son’s daughter or the son’s daughter’s daiightrr. go also if there are 
several sons to theson's daughter, each of them will take .a share equal to the son’s daughter’s 
daughter, the brother or sister What is indicated in Entry II of Clan // is not that each 
of the relations described takes one share m a group but all the relations take individually, 
the property being divided into as many shares as there arc claimants coming under assy of the 
categories of Entry TI. 

•Sir/sr.— Sister includes an adopted sister, as well as a natural sister born to the adoptive 
parents If the deceased has been adopted then the sister bom in the adoptive family aWe 
can inherit, and not a sister bom in the natural family of the adopted ron. Her position 
under the old Hindu Law was only that of a female biindhu coming after the sapindas and 
samanodhakas and the male bandhus m the Mitakashara School of succession and occupying 
the ninth place in the hierarcliy of heirs under the Dayabhaga Under the Hindu Law of 
Inheritance (Amendment) Act of 1929, she was brought in amongst the nearer heirs and was 
made to occupy a place in the order of inheritance after the son’s daughter and 
daughter’s daughter and after father's father and before a father’s brother and rister*a son 
The sister includes the half sister; but not an uterine sis'er If she is of an iU^timate birth 
she can succeed to her illegitim''te brother but not to a sou born to the putative father under 
lawful wedlock, though loosely that son also may be called her brother. The question whether 
in the case of a sister bom of a void or vo.daUe marrwge she can claim to succeed to a 
brother born of that marriage the answer appears to be in the negative by reason of the 
enactment in section 16 of the Hindu Marriage Act which says clearly and categorically that 
she is not entitled to claim any rights m or to the properties of any person other than the 
Parents So also if the brother happeiis to be bom of a I’oid or voidable marriage coming 
under section 11 or <12 of the Hindu Marriage Act, a daughter bom to the husband of such 
a marriage cannot claim to be luter as there is no justification for regarding her to be entitled 
to inherit to another under relationship which does not apply while that other «’1 »i»i i t « a right 
to Sliced to the father. Neither unchasiity nor remarriage nor conversion to some other 
religion nor the fact that she b a half-sister bom to a woman of a lower caste will debar 
her from succeeding to her brother. She takes an absolute estate under the Act under 
section As ali^y said if she happens to be a uterine sister she has no right of inheri. 
tance by reason of the express prohibition iii the Explanation to the Schedule of heirs 

There B one anomaly which can be noticed in the mattrr of the uterine sister. As 
already said one lUegitimate sister can succeed to another illegitimate sister or an illegitimate 
^ther. But a uterine sister cannot succeed to uterine brother. Certainly the relationship 
uterine sister and the uterine brother in a legitimate relationship under Section 
3 (i)(^, butinipiteofu tharighttomheri’is denied while m the case of illegitimate 
relati^ipas between illegitimate brother and illegitimate sister the right of inheritance is 


Dmgftki^s sm^s DaugIitcr*»toa*t Km includci an adopted son; but not an illrffiti. 

void or voidable marriage, or a son adopted by the daughtw’s 
son a wile prior to her marriage or alter she has been divorced. ^ 

ww .« •«’* daughter includes an adopted daughter but 

^ an imgitiinate daughter or tme horn of a void or voidable marriage Unchastitv !• not « 


om^mn t *m — Daughter’s daughter’s son includes 

but a^dfutfiter*s daughter’s iUegitfmate ton or g son born 
Wider g roid iwmfife, 


daughter^ daughter’s adopted 
to the daughter*! dai^tcr 



954 


HINDU LAW 


(S<a|. n 

DMgntff’f iemiWet*! daughttr — She takes an ahsolnte estate and includes an adopted 
d.^ughter, but not an Ulegitimaie daughcer or one bom of a void marriage to the daughter’s 
daughter. 

Entry IV - 

Brother's son — Brother’s son include:, an adopted son but not one who is illegitimate or 
born of a void marriage. H' mav be of half blood or full blood, and if there are two brother’s 
sons one of half blood and the other of full blood, the full blood excludes the half blood. 

Suter's sen . — ^The same principles applicable to the brother’s son apply to the case of a 
Sister’s son. 


Entry V 

Father's mother. — Father’s mother does not inclu le the step-mother of the father 
Entry VI 

Father's widow —The step-mother is never a mother und^r the Hindu Law but has 
been brought m now along with brother’s widow as a co-heir with her A remarriage of the 
father’s widow will not operate as a disqualification, nor does her unchastity so operate. 

Brother's widow — ^Brother’s widow includes the widow of an adoptive brother. Her 
remarriage operates as a disquhfication as her name is specifically mentioned in section 24 
which lays down th* disqualification for inheritance by some of the widows remarrying. 

Entry VII 

FoAer's brother. — Father’s brother includes the half-brother of the father but when there 
are full and half-brothers of the father, the full brother will exclude the half-brother. A uterin 
brother of the father cannot claim to inherit 

FeMut's suter — The principles governing the fathe’rs brother will also apply to this case^ 
She takes an absolute interest in the properties inherited. Neither her conversion nor her unchastity 
nor her remarriage will operate as a disqualification to mheritance. 

Agnates and Cognatrs 

•atueesston by agnates — Section 8 (c) provides for succession by agnates m case there is no 
heir of any of the different relations given in the schedule. The agnates are relations who 
are related by blood or adoption wholly through males. Under this definition of agnates 
some of the heirs mentioned in Classes I and //of the Scheduled will surely come. There- 
fore the agnatic succession envisaged under Section 8 (r) read with Section 12 contemplates 
only succession by such of the agnatic rcl>>tions who do not come under Glass f or C ass // 
Such relationship may be by blood or adoption and may extend to both male and female 
heirs The wives of agnates being related through matrimony are not agpiates within the 
meaning of the definition and cannot therefore succeed unless specifically named in the 
Schedule But if she is an anceotrrss of the propositus she can succeed because of the defini- 
tion of the agnatic relationship as the relationship to her is traced through males This supiatic 
relationship extends limitlessly and any agnatic relation however remote will be entitled if he 
or she can show that there is no nearer relation in the agnatic line. No agnatic relation, 
ship IS possible by uterine blood. It will be found that daughter, sister, father’s sister, and 
any sister, of an agnatic ancestor will be also an agnate^ thou|^ she has been aaarried into 
inotber family. Section 12 lays down the rules for the asoertamment of preferential heirs of 
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the agnatic relnfiom claiming succeed to an intestate. As already said, such relations can- 
not come in the list of «]iecificd litirs in Class ian<l Glass It of the Schedule, becausi if they 
do Come, they do not cl urn under the cUss of agnates, but as specified heirs in the Schedule. 
The rules for preference of agnntic heirs aic.is follows of two heirs the one who has fcwei or 
no degrees of ascent is prefened This means that ap heir m the direct line of descent is 
prcferi^ to an heir in the same hnc when the lalter heir has more links of ascent than the 
former heir For instance, son’s son’s son’s son will be preferred to son’s sen’s son’s son's 
son. Here both the heirs belong to the «amc line namely the diKct line of the decca'td but 
the latter has more degrees of ascent than the former and is therefore excluded by the 
former. The second rule is where the number of degrees of ascent i»thc same or none that 
heir is preferred who hss fewer or no degrees of descent This can be illustrated as follows. 
Father’s father’s father’s fithcr and father's father's father’s father's father belong to the same 
line of ascent but the former is preferred to the latter because the former has fewer degrees of 
descent than the latter, namely, five degrees against six degrees The third rule is where neither 
heir IS entitled to be preferred to the other under Rule 1 or Rule 2, thev take simultaneously. 
Such Simultaneous hcii ship is not further complicated by preference being shown to males as 
agamst the females An agnatic iclationslnp as alieady seen may be traetd to a male as well 
as to a female and if both of them are of the s me degree of rclation'hip they take together 
taking the inheritance equally 

In the ca«c of agnatic relations traced throigh commen arceston a nearer relation is 
preferred to a more distant rehtion and where the common ancestors arc different the 
relation clamung through a nearer common ancestors preferred to a iclation claiming through 
a remoter common ancestor Thus father's bro’ber’s son is preferred to the father’s brother’s 
son’s sOn because though both are tracing the relationship through the same common ancestor 
namely, the fathens fatl cr the latter is mere remotely connected tl an the former and bence 
IS excluded by the former So also the fatl er’s broi hcr’s son’i son excludes the fathers 
father’s brother’s son, because the former traces the relationship through a nearer ancestor, 
namely, the father’s father than the latiei who traces the relationship through a remote, 
ancestor, namely, the father’s father’s father This is the position which is sought to be expressed 
by the rules mentioned m section 12 though the rules arc clumsily worded and do not 
bring out the meaning clearly. 

SueettsioH by cognatis. — Under section 8 (d) the cognates arc mentioned as heirs to tak'- 
the property when there are no agnate* of the deceased. The cognates are persons related 
to the deceased by blood or adoption not wholly through males In other words, when 
there are intervening females m the lelationship of a person that person is called a cognate 
and can succeed only if there is no relation mentioned sp'-cifically m the Schedule and if there 
is no relation who can corneas agnate. As in the case of agnates so also in the case of 
cognates relations by matrimony such as widows of cognates cannot come in as heirs • Cognate 
relationship is rot restricted by any number of degrees and may extend to a person very 
remotely related. Unhke in the ca$e of an agnatic relatioaa cognate relation maybe related 
by uterine blood and the explanation to the Schedule which says that references to a brother or 
Sister do not include references to a brother or sister by u'erme bolod is confined in its bar tu 
the relations mentioned in the schedule and not to the cognate relations who do not come under 
the Schedule. 
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29. Saving*. 
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[18/A May, 1955. 

An Act to amend and codify the law relcting to mmage among Hindus 

Bb It enacted by Parliament in the Sixth Year of the Republic of India as follows 

1. Short title and extent. — ( 1) This Actmay be called The Kindu Marriaob Aot 1955, 

(2) It extends to the whole of India except the State of Jammu and Kashmir and 
apphes also to Hmdus domiciled in the territories to which this Act extends who are outside 
the said territories 


INTRODUCTION 

The changes in the sacramental law of Hindu Marriages effected by the Hindu 
Marriage Act of 1955 arc fundamental and far*reaching The religious character of the ingtitu- 
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tion hoa be^n bhirrtd in the mrdem notions of matiimony based upon the western culture and 
social outlook. 

While the Hindu outlook with reference to sastraie mamngfs has been altereri const, 
deribly from the posit ion of an indissoluble union f«r life to virtually that of union of con- 
venience as It obtains in the western countnrs, the polygamous connf clion sanctioned by the 
sastras has been abolished once and for all by making any maniagc hereafter to beperformed 
a monogamous one. Besides all the restrictions against ml er-caste and mtcr-communal marriages 
ha\’e been done away wUh with a view presumably to build up a homogeneous and casteless society 
in the future. The hope of the legislators is enshrmrd m the various^provnions of this enactment, 
namely, that the Hindu fold should in forseeable future consist of persons who will not be 
torn asunder by differences of sub-castes and sub-faiths One may well hope that that time is 
not far distant when the Hindu community will consist of Buddhists. Sikhs, Jams and others 
belonging to the various sub-divisioni of the mam root-rcligion of Hinduism, and the doc- 
trinal differences that now pievail and mar the harmonious social intercourse between them 
will cease to operate by the free institution of the intcr-marnagrs envisaged by this enactment. 
The Various forms of marriages hitherto m vogue, such as the Brahma, the Amra and occa- 
sionally the Gandhatva. have ceased to have any special significance as the only form now 
inristed on under the Act is that which either spouse chooses to adopt as pre< ailing m his 
or her community The extensive prohibitions of sapmda relationship have considerably 
restricted m conformity with the customs in various communities which have come to look 
upon many of these obstacles as obsolete and unreasonable. Salutary changes based upon reason 
and convenience to enable the spouses to be released from impossible alliances entered mto 
in haste only to be regretted at leisure, have been incorporated by way of provisions for 
judicial separation and divorce in conformity w'ith the notions obtammgin western countries 
and provisions are also made for legitimisation of the issue bom of alliances which have to be 
subsequently annulled as void or voidable. 

The Marriage Laws (Amendment) Act, 1976 (Central Act LXVIXI of 1976j has 
ushered in great changes in the grounds for divorce and judicial separation under the Hindu 
Marriage Act. It has also provided for divorce by mutual consent throwmg into focus the 
fragile character of the Hmdu matrimonial tie at thepiesent time. The amendments to the 
parent Act made by the Act of 1976 coupled with the provisions in the Child Marriage 
Restraint (Amendment) Act, 1978 (Central Act II of 1978) raismg the minimum age hmits 
of the parties to a Hindu Marriage, from 18 yean to 21 for males and from 15 years to 18 for 
females have imparted emphasis to the consensual element in modem Hindu Marriages. 

Under section 39 of the Marriage Laws (Amendment) Act, 1976, all petitions and pro- 
ceedmgs in causes and matters matrimonial which are pending in any Court at the commence- 
ment ol the Amending Act shall be dealt with and decided by such Court : if it is a petition 
or ftf’oceeding under the Hmdu Marriage Act, then so far as may be as if it had been origi- 
nally instituted therein under the Hindu Marriage Act as amended by the Act of 1976.* 

The Hmdu Marriage Act mtroducmg as it does the prmciple of monogamy is a law 
providing for social welfare and reform as eoatemplated by Artide 25 (2) of the Constitution.* 


(1) OcMslhpi V. Var«wNMMM«{. (1978) I M.L.J. 49t 90 ■L.W. «K. 

(2) <?. SamU 0, 1972 A.P. 156 (F.B.). 
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The Act aaJ its provisions have bcc'i Itrld ns not contravening the fundamental Articlei 
14 and 15 of the Constitution of India • 

CONSTRUCTION OF THE ACT 

In the construction of the piovisions of ihis Act, the decisions that have been rendered 
m the English Courts as wdl as the rulings of the Indian Courts on the Divorce Act and 
kindred cnacinnnts on analogous matters can well be referred to with advantage. Wher- 
ever there is a difference in the wording of a reli vani statutory provision dealing with some 
incidence in the Hindu Man lage Art and in the Disroree Act showing a purpose for the 
difference in I'lngiiage, that difference shouhl be scrutinised to find out why there is that 
difference, and iiivanabK it will be found that the Indmn legislature must have meant some- 
thing diffeient whai the hnguaee is no> identical So to that extent, the decisions may have 
to be read with caution or qualification Besides, theie is also ilie difference m the outlook 
between the Hirdu spouses' and the spou*^s amrngtthe Christian or other community 
governed by tlie D.vorcc Act The legislators, therefore, being well aware of this ditferential 
outlook, have provided in section 23 (2) that the Court should endeavour as far as possible to 
bring about a reconcilntion between the spouses. The Court m the interest of the State and 
the stability ol the society depending upon the peaceful harmony of the families constituting 
thesocicts, will endeavour to bring the p''tties together, and so long as no violent breach 
had happened which has made I he reconciliation impossible, an attempt thus made by the 
Court properly in the right direction rat cly becomes futile and a home originally happy, 
unfortun'’telv wrecked by whoever might have been rtsponsible or blameworthy in the matter, 
may be again rehabilitated 


Section l—Syaopdc. 

1 Coaflaed to Hindus 3 Binilue not dosuioicd 

2 Domicil* 

1. Confined to Hindna — ^The Act applies only to the marriages between spouses both 
of whom are Hindus If cne of them alone is a Hindu, the Act has no application.* The Act 
has adopted for this purpose an artificial field of application of the law to include certain com- 
munities w.thm the applicability of the Act irrespective of the fact that they are not Hindus.* The 
expression ‘Hindu* has a Sjiecial definition and can be described for shortness of description as one 
living or domiciled m India who is not a Muslim, Christian, Parsi or Jew by religion, whatever 
other religion he may have or may not have, unless it is shown that he is not governed 
by Hindu Law or a custom or usage which is part of that law For a fuller discussion tm this 
question, reference can be made to the commentaries under section 2 of the Hindu Succession 
Act of 1956. 

2. Domicile.— The Act applies not only to the Hmdus m India but also to Hmdus 
living outside India provided they are domiciled in India. It is not enough for the appUca- 
bihty of the Act if one of the parties alone has an Indian domicile* The question ofdomicile 
may assume importance only when the marriage between the parties is prohibited by the 

(3) Hauman v Mtngal. 1959 Manipur 20, C. £asi4i v. 0 jfvmtma, 1972 AP. 156 (FJB.J. 

(4) See however Prtuntla Khotia v. R^jmth Xhotla. 1978 Delhi 78 [.One party Hindu and the other 
Christian. Relief can be had under the Act] 

(5) CoHimunoHcr of WtaUk-Ux v CAm^ AaMefi,72 Cal. W.N. 660r 1968 Oal. 74 (Jains). 

(6) Com Gopal Rtf v. Stpta Rtyt 1978 CaL 163 B.). 
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domestic rule or law of the land to which one of the partiet, a foreigner may belong.* For 
the meaning of domicile and the incident! thereof, reference may be maiiet o the comlnentartes 
under the Hindu Succession Act and the Author's commentaries under the relevant sections 
of the Indian Succession Act 

3 Hlndna not domidted.— There are Hindus who are residing in India and who 
are living outoide India but who are of Indian domicile TliCrc cnn be no doubt that the Act 
lipphcs to such pcrsoi s But there are aUo Hindus strictly so^alkd but who are living outside 
India and who have adopted the domicile of the country m whidi they arc living. To these 
Hindus the Act can hsve no application, and they will be governed by the old Hindu Law 
prior to this enactment or by the law of the country which they adopted. *n the absence of 
proof that they have chosen to be governed by i he law of the adopted country, or where the 
law of the adopted country does not prevent the personal law of the Hindus being made 
applicable to them, they will be presumed to he gos’cmed by the Hindu Law which they bad 
earned with them where they migrated from tie Indian shores. 

2. Application of the Act.— (1) This Act applies — 

(a) to any person who is a Hn du by religion m any of its forms or des’elopments, 
including a Vitashaioa, a Lingayat or a follower of the Brahmo, Prarthana or Arya 
SamaJ, 

(ij to any person who u a Buddhist, Jama or Srkh by religion; and 

(e) to any other person domiciled m the territories to which this Act extends, who is 
not a Muslim, Christian, Pars! or Jew by religion, unless it is proved that any such 
person would not have been governed by the Hindu law or by any Custom or usage 
as part of that law m respect of any of the matters dealt with herein if this Act had 
not been passed: 

The following persons are Hindus, Buldhists, Jamas or Sikhi by religion, as 
the case may be: — 

(a) any child, legitimate, or iliegitimate, both of whose parents are Hindus, Buddhists, 
Jamas, or Sikhs by religion; 

(i) any child, legitimate or Hlegitinuite one of whose parents is a Hindu, Buddhist, 
Jaina or Sikh by religion and who is brought up as a member of the tribe, coaonni* 
tiitVi group or family to which such parent belongs or belonged; and 

(c) any person who is a convert or re*cQnVert to the Hindu, Buddhist, Jaina or Si^h 
religion 

(2) Notwitlutanding anything oontainrd in sub-section (1) nothing contabed in tfab 
Act ^hall nj^ly to the members of any Scheduled Tribe within the meaning of danse (25) of 
Article 366 of the Constitutioh unless the Central Government, by liotlfioation in the Official 
Gazette, otherwise directs. 

(3) The C3q>rrs8ion ‘Hindu’ in any portion of this Act shall be oonstrufid as if it includ- 
ed .1 person who, though A«ta Hindu byerel%ion, is, nevertheless, h peracm thh Act 

applicf bv virtue of tlie provisibns contained in this section. 

(7) Frm 3kc* v. JftOirf Bti, 77 Cab W.N. 933 {O of the pivtics N^psiete nadonatl. 
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1. BlmOm. 

2 . VifMtavItt. 

S. Urngmyrnim. 

4 Mrmhmm (SMaJlM. 
5. rrmwthmmm. 


9. Jataa. 


9 8iUi> 

It. Lftitteate cfcUdfva 
If chiUraM 

Il-A “BioaKhtvp • biwbW •««.** 

IZ CoMvmaaa^rMMMr* t» trnilUmmdarBIglmm. 
is. 8di«<«hd Trtbc* 

14. Hiatfai Bead aot belMW «o tha Wmi/^ 

adlgloB. 


1. ffiadn. — It it difficult to define with precision the expreswn “ Hindu-** As already 
diacussed in section 23 of this book, the difficulty in defining the expression does not prevent « 
man being known as a Hindu or not One «dio has been in India for a fairly long time and 
has moved with its people and known their customs and manners can easily pick out a Hindu 
in a crosrd of mucellaneous riiortals practically in any part of the globe. There is in bis 
appearance and bearing and the way he moves and behaves a special and an indefinable 
indication which dLstmguishes and shows out to the world “This b the man.** Farliamoit 
therefore wiselv reframed from attempting the impossible task of d< fining a Hindu beyond 
contenting itself with a fairly comprehensive, though a negative, definition by excluding persons 
who are noi Hindus. Thus in clause («} of section 2 the enactment is that the Act applies to all 
penQnSwha are not Muslims, Christians, Parsis o.’ Jewi, and if such persons are not to be 
governed by the Act it must be shown that they would not have been governed by Hindu Law 
or by Custom or usage as part of that law in respect of any of the matters dealt with by the 
Act if the Act had not been passed 


2 . Vhmahulvite.-^ commentaries under section 2 of the Hindu Succession Act. 

3. Uugayats. — 5W commentaries under section 2 of the Hindu Succession Act. 

4 . BrahsaB Susanjlnt. — commentaries under section 2 of the Hindu Succession Act* 

5. Fmrthasm. — iSw commentaries under section 2 of the Hmdu Succession Act. 

fi. Arya SuSBUjiaC. — Av coaunentarka under secthm 2 of the Hindu Succession Act. 

7. Boddhiat.— ^ commentaries under section 2 of the Hindu Succession Act. 

8 . Jalna — 5 m commentaries under section 2 of the Hindu Succession Act. 

9 . Sikha. — Se 0 commentaries under section 2 of the Hindu Successitm Act. 

lO* LagiCisnata ahildiaa. — Persons bom to Hindu parents and of legitimate birth are 
Hindus governed by the Act unless it is shown they have given up the Hindu religion. Mere 
iian*performance of the Hindu ritual or even dbbdief m some of the esamitial doctrines of the 
Hindu religion will not take them' away from the fold of the Hmdu rel%ion because that 
religion itself b a very elastic one giving countenance to all shades of religious or irrelighms 
views. It must however be noticed that it b not necessary that a legitimate dbild should 
be the offspring of parents belonging to the same reUgioas group, namely, Hmdus, Buddhists, 
etc In other words, a child bom to a Hindu mother and Jain father wUl still be a Hindu 
and governed by tlib Act even thott|^ the parents belong' to two diflfcrt^t faiths. So abo 
the child of a Brahmin mother and Sudra father lawfully married under the Aot wlB be 
governed by thb Act. 

H IB^driinete ehlldvcu.->As in thecase of leSkioHite diaffiai,soalwia the eMu 6f 
lUegitimue children, the pirents may belong to diflferea^ fuHfas, forittf|«w», the father nay hi" 



ft. llQ tn wmenuMMAmuxr ^det •» iMft) 

• Hindu and the awtlmr n ftud^iiit. BoddM, an dlefltiinnte diild fluif bn ffmgnt i hf tUi 
Act even vrtwn am of iti pwcntt k a acm-Hiiidu «■ defined by this Act. For ioKinaoiB, iftn 
father nny be • Hindu and the mother a MnsUm or Ghriitian. In tuA • ease k k nc e e gw ir y 
that the ch3d should haw been brouflkt up as a Hindu, as a member of the tribe, nonanuafty 
group or fandly to wldcb the Hindu parent belongs or belonged. The use of the vKnd$ **Moagt 
or belonged** while referring to the Hinda parent, shows that if the illegitkaate ekiid ie 
brought up as a Hindu and one of ks parents was a Hindu, the fact that snbeetpient to the 
birth of the child the Hindu parent hiu cessed to be Hindu or is dead, would not p r e re n t 
the ohild being governed by this Act. 

11<A. *'Brioaftbt isp na n meaabar ete.**— The requirement under (f) to 

Section 2 (1) that the child should have been biought up as a Hindu etc., is inbo&hs the 
Jli^MaeafMn itself. For invoking the Ejtplamuim it is necessary to establish that the child in 
question has bete brought up as a Hindu before he can be said to be a Hindu*, ffjiffmefise 
(h) caqi'cssly provides (or the conferment of the status of a H>ndu on a person even though 
such status is doubtful when the personal law of the parties is invoked. If a son o( a parent 
belonging to a regmierate class inducts the child into the Hindu fannily and bnags Wm sq> tm 
such, then the statute invests bun with the status of a Hindu and recognkea him as a 
Hindu*. 


12. Converts nski M-ceovorte to the Hissde religiem.— Dedsiont have now eatabiyied 

that a person need not be a Hindu by binh to be governed bv Hindu Law, and that a p cfKm 
bom in some other religion may also choose to be governed by Hindu Law if he becomes n 
convert to the Hindu religion. n»e excellences of the Hu^u religion are p ro gr e ssiv ely 
iqpprectated in the western countries, thanks to the work of the Ramakruhna Mission and 
bodies, and cases frequently arise about the applicability of the Hindu Law to such of those 
ongin^y non-Hindu persons who have chosen to embrace the Hindu religion. There k now 
no doubt that Hint’s Law must be held to aj^ly to Such converts also. It most be e/srlisri 
in the case of persems who were (Wiginallv Hindus but who became oonvcited to some other 
religion and then come back to their rdigum of origin How such oonvrruon or reconversion 
It effected has already been discussed in Sections 29 and 98 of the book. The Act ^iplies mko 
to converts to Hinduism, Sttthalakskm Jmmti v. Ptmntsmam /ftidtr'*. 

13. Sehedoled Tribe.-~The Sdieduled tribes are not to be governed by thb Act nnlcM 
the Central Goverament by notification in ^he OflBcinl Oaiette otherwise directs. Stt the oma* 
xnentary under Section 2 of the Hindu Succession Act. 

1 4 . '*andn** seed mt belmg to the Hfasdw rdfifiXom.— Subjection (3; ot thk section 
makes it perfectly dear that to be governed by this Act one need not beh^ to or profms 
the Hindu religion. He may be an atheist, be may be an agnoetic, and he may even be one 
who shows open hostaity to the tenets of the Hindu faith. But he can stOl be governed by 
thh Act tf he does not belong to tbr Islamic, Ghristiaii, F*rsi or Jewish religion. If he. does not 
bdnag to any of tbe*e four reUgioas and If bets not able to show that he k not go v erne d by 
the lUttdtt Lftir ^ KDkfttt ctittotts, thk Agt syitt be Ud appfieaMe to him. 

(8) t^ rnitk dt m V. F jjl hkm tpi . 1877*^ tiOi. 



S. Daflaitlaoa.'— In this Act, unless tiic context otherwise requires— 

(*) the expression ‘‘custom’* and *‘u«i>»e*’ signify any rule whicli having been continuously 
and iinifwinly observed for a lonpftime, hu obtained the foicc of law among Hindus 
m anv local area, tribe, community, group or family 

Provided that the rule is certain .'ind not unreasonable or opposed to public policy; and 

Provided further that in the case of a rule applicablt. only to a family it has not been 
discontinued by the family; 

{t) ^'district Court*’ means m any area for which there is a city civil Court, that Court, 
and in any other area tl c principal civil C'urt of original jurisdiction, and includes 
any other civil court which may be specified by the State Government, by notifica* 
tion in the Official Gazette, as havjrg jurisdiction m respect of the matters dealt 
with in this Act, 

(e) **full«blood and "half-blood’’ — two persons aie said to be related to each other 
by fulM>lood when they are descenjed from a common ancestor b> the same wife 
and by half-blood when they are doscend* d from a common ancestor but by 
different w.ves, 

(d) "uterine blood” — two persons arc saiJ to be r< lated to each other by uterine blood 
when they are descended from a common ancestress but by diffei ent husbands 

In dausci (<) and (dj, ‘’ancestor” mdudes the father and “ancestress” the 

mother; 

(«) **prescnbed’* means prescribed by rules made under this Act, 

(/) /i) **Sapmda relat onship” with r.-fercnce to any person extends as far as the third 
generation (inclusive) m the line of ascent »hrough the mothei and the fifih (mcluaive) 
m the line of ascent through the father, the Ime being traced upwards In each 
case from the person concerned, who is to be counted as the Hist generation : 

(u) twopeisons are said to be “%iiid«” of each other if one is a lineal ascendant of 
the- other within the limits of Saptnda realtionship, or if they have a common lineal 
ascendant who is within the limits of Saptnda relationship with reference to bach of 
them, 

(d) "degrees of prohibited relationship”— two persons arc said to be within the 

of prohibited relationship”— “ degrees 

(i) if one IS a lineal ascendant of the other; or 

(ii) if one was wife or husband of a lineal ascendant or descendant of the other; or 

(ill) if one wai the wife of the brother or of the faiherV or mother*! brother or of the 
grandfather’s or grandmother’s b other of the other; or 

(IV) if the two are brother and sister, uncle add niece, attnt and nephew or chOdiec 

of brother and sister or of two brothers or of two ds^en. ' * ' 
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E)iHmitim—¥ar, the pafpoaes of daitfrt (/) and (£), re>atioi>ibip intludo*** 

(i) relationship by half or uterine blood as well as by full blood; 

(U) illegitimate blood relat kinship as vrell as legitimate; 

{iii) relationship by adoption as well as by blood, and all terma of rdatkmih^ hi 
tliose clauses sliall be construed acomdingly. 

Section 3— Synepois 

1 . Cwtom *04 UMg*. 5 , P*aMHh«#> 

X OtetriM Caee*. *. 

3. milb«.odaedh*lfhb«a. 7 . PrahihiMI MlktUsMUg. 

4 UtcHas UMd. 

1. Chsetoiss and Uaage — Sn comm^'otaries under section 3 of the Hindu Succesaiosi 
Act Going throuffh certain ceremonies with the intention tbrt tVe parties ht taker to be 
married will not make ‘hem ceremonies prescribed hv law or approved by custom Section 2 
treats Buddhists as a class different from Hindus and therefore if the parties had not converted 
themselves into Buddhism at the time of marriage and there is no proof that the Buddhist 
form of marriage was recognised as a custom in the particular caste to which the parties belong* 
their marriage according to Bu'’dh«st rites cannot be treated at a valid marriage. The fact 
that such marriages had been taking place for 10 or 15 years is not enough Nor can atay 
exodus from the Hindu into the Buddhistic religion lead to Buddhut ritn achieving the status 
of custom or usage for purposes ofmarriage.*' 

2. DIetriet Gourt.—'Dittrict Court has b^en ddined to mean the City Civil Court 
where there is one, or the principal Court of original jurisdiction in ©’her areas or any Court 
notified by the State Government to have jurisdiction under this Act. Courts 01 her than the 
principal civil Court of original jurisdiction, which, by notifkation made under Sectim 3 (4) are 
conferred with jurisdicticn to entertain jH-oreedings under the Act, are not District Courts proper 
ind irrespective of valuation an appeal would not lie against the decree of such Courts to the 
High Court.** The expression **District Coort** does not imply the District Judge alone. It 
includes the Additional District Judge also. Vilien once a petition under the Act is preKnted 
in the Dutrict Court and b by transferred by the District Judge, to the Additional Dbtriot Judge, 
the latter has povrer to dbpose of the matter.** The District Court as defined in Sectic S (*) 
being a Court ofexdusive jurisdiction for only matters falUi^ within the Act, cannot grant 
relief other than those provided, in the Act (for instance, injunctioa to restrain a projected seoond 
marriage by the husband}.** 

3 . Fnll blood asid bdf blood. the oommentaries under Hindu Suoce^ion Act, 
Section 3. 

4- Utaxiaa blood.-nSiir the commentaries under Hindu Succession Act, Section 3. 

5 P ra acr ibod. — means prescribed by the rules made undet thb Act: S$t Sections 8, 
14 and 21. 

(11) Bkmm V. SHn «/ If aba w lg a. 19«8.a IW 4 . 

(12) 3MftMUsbv.J«ilbssd. .371 Mab L.J. »0l . ^ 

(IS) JbM«ICIbMa v.J%aMM3iisi«<,i9^ 

(14) Adosm V. d rid a s im s Asfdb (1984M An. W.1L. AJ. 4dau- 4gl v. Kmmm 

Bali, 19 » Od. ass. , 


(15} I b iMsssa r V, itsdb IH yai.215, 
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€. Sapiiidt relationahipMdcfliied bi tnfe-aeetloii fa la 

Kveral rrrprcts HifTerent from the tapjnda lelation^ip prescribed by the Hindu MStm m piohfa 
bited relationship for marriage. While the Hiudu Law Texts prescribe 7 deghees through the 
father nrd 5 degrees tlvougfa the mother, this Act prescribes five dqpees a^ three degrees 
respectively. Under the sastric computation of degrees, the seven degrees or the five degrees 
as the case may be are traced upto the common ancestor and again down from that common 
ancestor to the girl or boy to be married. In other «vords, the tracing is both up and down 
uith reference to each party. But under the Act It is always up and never down. The 
common ancestor should first be found and, >t should be seen whether the relationship should be 
traced to him throu^ the father or the mother oi the boy or girl to be married. II it is 
through the mother the common suicestor should be within three de^es, the boy or the girl 
and the common ancestor being each counted as one degree. If the relationship is to be 
traced through the father, then it t* five degrees by similar calculation. 

The following Table shows the sapmda relationships of the boy to the girl shown as 
D at the end of each line. 


S 





In theabc^'Tftblr pttaadilordMighterfiidSttaiMteforaon. Tht boy t<r Ibe ippnrNi 
naiuint efaocw any nf U>e dn»ifbt«f« aa bb wife, «• they are all hb igpim’tt* DA, |V11, l>4f» 
and D<33 claiming through the mother* to the common anceator are within three 
degreea from the common anocator and the leat of D*. namely S2 of ihrm elnimirf >throa|^ 
their father are within five degree* flnm the oommon anceator, aai Che hoy bdng WftMlt 
three degrees from hh maternal ancestor and within five degreea from hb paternal anoOiCer 
IS n aiq>iDda of all the 98 Da. and henee Oannot marry any of them. Thb aapinda r^hmddp 
is applieable even when the relationship b bj* half or uterine blood or iHeghimste Moot} «lr 
when the relationship H by adoption. 

7. Fmhi blead nalnrfBnahip.— fiubJcetipn of thb aectkm defines proh i bited 

relationship for irarriage at that of a liimd ascendant or the wife of such ascendant or thn 
descendant of tho boy or the kneal asoOndant or the hnabiuid of ludi aseerdant Or ikn'eiabmf 
of the girl, the wife of the' bmther, falhert brother, mother’s brother, grandfaiKcr'a or 
grandmother's brother, etc. From the boy's point of riew he cannot marry— 

(r) a female atoendant in the line 
(t) wife of a descendant in the line 
(r) wife of the brother 
(<0 wife of the father’s brother 
(«) udfe of the owther’a brother 
(/) wife of the grandfather'a brother 
(f) wife pr the grandmother's brother 
(*) suter 

(i) brother's daughter 
(f) suter’s daughter 
(*) father’s dster 
(J) mother's suter 
(n) fatherV sbter's daughter 
(«) father’s brother's daughter 
(a) mother's sister's daughter 
(/) mother's brother’s daughter 
Similarly from the point of view of the girl she cannot marry — 

(«) her lineal ascendant like father, father’s father etc. 

(t) the husband of a lineal ascendant 

(<) the husband ol a lineal descendant like the son-in4aw, husbnnd of Mfi*« 
daught<9, etc. 

(d) brother 
(a) fatherb brother 
(/) mother’ll brother 
(/} brother's KMi 

(k) sbter'ason 

(s’) father^ brother's son 
(J) fktlier*s sbter's nm 

(l) mother's brother's son 
flMither's drteris son 

It wilt be K«n thnt meny paeons whhin the wp^ rtmtkmildp end t^ie pmhiUted 
deg(ees-ov«rIi|». It will abo be seen thnt soeae o^ Omii rela^ms can mduy undCt the 





(B.4 

ottstom oithe pwtieiilar oommnnitki. For iottMce the merriafe of a Hindu nMite with hii 
•hter^ deleter ii very fteqaent even amonsrt the high caate Hindui in Sonthem India, 

As in the sapinda xelatioaship, so abo here, the relationthip should be understood at 
including half-blood and illegitinMte relationship as «vell as relationship by adoption. 

Under Section 11 any marriage within the prohibited degrees or within the sapinda 
i«latk>nship contracted after the commencement of this Act is null and void and a deda^hm 
to that effect by a decree of nullity can be obtained by a petition prcKmed by either party. 
The mamage being void and a nullity, either party can contract a valid marriage with 
another ignoring thn void marriage even without Chaining a decree of nultfty, and audi 
second marriage witt not attract the oflbnoe of bigamy under Section 1 7. But the children 
bom of such void nurriagea are not without rights. Thry are recognised as leptimate child*<en 
of the parents having the same rights as the legitim, .e child bom to the parents or either 
of them subsequently under a valid marriage. But the children of such void marriages 
cannot claim rights as against the other relations of the parents on the ground of such 
legitimac/. 

It would be seen that the relations mrntiored as coming within the prohibited degree 
are either close kinsmen or relations marriage with whom will be aUiorrent to decency and 
sentiment. It would also be seen that the prohibition against the marriage of brother's wife or 
the unde's wife applies even though the brother or the uncle is dead at the time of the 
mairiage or the wife of the brother or the uncle has been divorced at the time. Set Section 55 
of the book. 

4 . Ovenidia^ affaet «C Act. — Save as otherwise expressly provided in this Act— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the commencement of this Act shall cease to 
have effect with respect to any matter for which provision is made in this Act; 

fi) any other law in force immediately, before the commencement of this Act shall 
cease to have effect in so far as it is inconsistent with any of the provisions eon* 
tamed in this Act. 

OverrUUng effect of the Act.— The provisions of the Act override all the Hindu 
Law Texts, rules and interpretatioiis thereof by Courts qr commentators which are inconsis. 
tent with the said provisions or covering matters embraced m these provisions. The Act is 
exhaustive on the law relating to marriage among Hindus The Act supersedes all existing 
laws, statutory and customary. However, this is subject to the express savmg provisions 
contained m the Act.** 

When a particular branch diaw is codified it is intended and the object essentially is 
that on any matter specifically dealt with by that law, it should be sought for in the codified 
enactment alone when any question arises relating to that matter. Hie Court is not at 
liberty to look at any other law. Hence unless m.any other enactment there it a provision 
which abrogates any provisions of the Act cither expressly or by nece^ary implication the 


(16) JVdr V, AflAsmsy, 1979 |Cer. |.,T. ft . 
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provisions of the Act alone will bo applicable to matters dealt with or covered by the same.*’ 
The Hindu Marriage Act contains no remedy for the prevention of an act of bigamy by an 
application or petition permitted by it for that purpose. A suit therefore is not impliedly 
barred by Section 4 (a). Nor is there anything m the Act inconsistent with the provisions 
of Section 9, Givil Procedio-c Code for Section 54 of the Specific Relief Act. It cannot 
therefore, be said that the civil Court’s jurisdiction is barred by Section 4 (6) .** There 
are various customs and usages observed as part of that law but not altogether in 
conformity with the prescriptions m the Sanslnt works, and even these customs, unless saved by 
the provisions of this Act. can no longer have any application. But there are certain customs 
which have been expressly countenanced and permitted to continue For instances of such 
permissible customs, one can look to the exceptions to the sapmda relationship and prohibited 
degrees which arc allowed to operate even after the Act under custom. 

Coming to the statutory provisions that prevailed prior to the Act and which are 
allowed to continue the provisions of the Acts remaining unreoealed may be instanced. Most 
of the Acts relating to marriage have been repealed, but the Special Marriage Act is still 
applicable to Hindus who marry under that Act. Set Sections 29 and 30 of this Act relating 
to savings and repeals and the commentaries under them 

Where an order of dissolution of mamage had not been passed in proceedings therefbr 
under a special law (The Travancorc Nair Act) prior to its repeal by the Hindu Marriage 
Act, such an order cannot be passed thereafi er except in accordai.ce and conformity with the 
provisions of the Hindu Marriage Act whether the matter was pending in the Court of first 
instance or in the appellate Court or in the revisional Court ** 

After the enactment of the Act, the only Court which has jurisdiction m respect of 
restitution of conjugal rights is the District Court, and the jurisdiction of the regular Courts 
other than the District Courtt to entertain suit* for such relief has been taken away by impHca* 
tion under Section 4 of the Act. Bharawan Bat v. Lila Ram.** 

In view of thu section only an ^splicatitm and not a suit is maintainable for restitution 
of conjugal rights or for any other relief provkied for under this Act. Boothu Bm y, Durga 
Prasad •* 

The Act has been held not to be ultra nru on the ground that it imposes monogamy on 
the Hindus where sucbnmpoaition is not there for the Muhammadan community Haisman v 
Nmgtl.** 

(17) R«UM Xaman v. Jtartngra Siugk, (I<»72) 1 S.CJ 487; 1972 S.O. 459 [8. 10 of the Hindu Merriagc 
Act and S I8 (2) of the Hindu Adoptioni and Maintenance Act are quite datuict provisiona and one cannot 
contitd the other j See al»o CkmtkaiaA v Mmigamma, (1966) Z An. WJl, 98 (S. 488, Cr P.C. u not inconsistent 
with S. 24 ILM. Act and hence by reason of S. 4 (b), 8. 24 does notovemde S. 488, Ck. P.G.] 

(18) Stumkamppa v. Bctomma, 1964 Mys. 247. 

fl9) MtOumaa Jfidr v. Xadkammy, 1979 Ker. L.T. 61. 

(20) IL.R. (1963) 1 Punj.84> 1963 Puqj 118. 

(21) 1959 R.R 410. 

(22) 1959 Manipur 20; see also O SamU Rtgfyy. 0 Jfopammat 1972 A.P 156 (F.B.). CSf,, JMUkni Earn 
V. Bagmt Dmi, 1974 Or. L.J. 227 (if subdstettoe ot prior marriafe is net proved, the second marriage cannot he 
odd to be Invalid]. 

61A 
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HINOU MARRUOES 


5. Conditions for a Hindn naarrlage. — A marii;<ge may be lolemnized between 
any two Hindus, if the lollowing conditions are fulfiled namely — 


^(0 


neither party has a spouse living at the time of the marriage, 


•((li) at the time of the marriage, neither party — 

(a) is incapable of giving a val*d consent to it in eonsrquence of unsoundncis of 
mind, or 


(i) though capab'e of giving a valid consent, has been suffering from mental dis- 
order of such a kind or to such an extent as to be unfit for marriage and the 
procreation of children; or 


(c) has been subject to recurrent attacks of insanity or epilepsy ] 


(iiO the bridegroom has completed the age oij** *** twenty-one years] and the bride tne 
age of eighteei^. years]** at the time of the marriage, 




»p) the parties are not within the degrees of prohib’ted relationship, unless the 
custom or usage governing each of them premits of a marriage between the two; 




the parties arc not Sajnndas of each other, unless the custom or usage governing 
each of them permits a marriage between the two , 


(«) 


•** 


^setion 5— SjriMpsI* 

1. No spoeso asos* tw living. 4 Pvofcibitod dogreoo. 

2. UasonndnoM Of mind etc. 5* Sopinds ralotlonaMp. 

3. Ago of tho poroono to bo mawlod. 6 CSnnto (vl) 

1 No spovse mast bo living — A monogamous marriage is the only valid marriage 
under the Act No one can marry another if the spouse of either is living at the time. Thus a man 
whose Wife is living and between whom there has been a valid marriage which is subsisting can- 
not marry another wife, and if he does so, the offence of bigamy is committed by him attrsurting 
the applicability of Section 17 and the second marriage is void. So also a woman whose husband 
is alive and their marriage is sralid and subsisting at the tune, cannot marry another husband, 
and she will be commuting the offence of bigamy and the second marriage will be void But the 
parties to a void marriage oonung under Section 1 1 can ignore that marriage it being void 
ipi$ Jmt, and contract a valid marriage ** So also if there has been a dissolution of the marriage 
eithn by a decree of nuUity under Section 12 or by decree of divorce under Section 13, either 
party to such a marriage is at liberty to marry agam and the prohibition of Clause (s'), of 
this section against marrying a person whose spouse h living at the time of the mturiage can 

* Clause (u) substituted by the Marnage Laws (Amendment) Act LXVIII of 
1976, Section 2. 

•* Substituted for the words ''eighteen years” aad "fifteen yean" respectively, 
by the Child Marriage Restraint (Amendment) Act, 1978. 

*** Omitted by JhH, Section 8 and Schedule. 

(23) KfUhni Dfciy M, 19^ Fiu)) 309. 
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have no operation. Where at the time of the second merriege the husbend had obtained • 
decree for dissolution of his marriage with the first wife merely because the period of one year 
prescribrd in the proviso (now omitted by ActLXVlII of 1976) to Section 15 had not expired, 
it Cannot be said that the previous wife was “a spouse living” at the time of the accord 
marriage. The second marriage was not violative of Section 5 (f) and it was not vend.** On 
the question whether the former husband or wife is alive or dead at the time of the second 
marriage, the fact that he or she has not been heard of for a period o! seven years by those 
who arc likely to have heard of him or her, raises a presumption that he or she is dead at the 
time, and it is open to the other spouse to contract a second marriage on the footing that the 
former marriage had hern dissolved by death, Lai Chond Marwart v. Mahant Ram Rap Gv.** 
and in such a case the onus of proving that the former spouse is alisre is on the person 
applying for a decree of nullity of the sect nd marriage on this ground, Qrtenwoai v GrantmnadH 
Bat Jiaiekta v Aehamma.*' It must not be frwgotten that apart from the presumption enacted 
in Section 108 of the Evidence Act regarding the death of a person who has not been heard of 
for seven years by those who would naturally have heard of him if he were ahvc it is also 
prrmissible to presume death from abaence before the expiry of seven years from his disappear- 
ance in the pe:niliar circumstances of any particular case. Thus a presumption of death can 
be made in the case of a person who embarked on a ship which has not been heard of for a 
su£ScientIy long time justif^ying the inference that she must have been sunk. So also in the 
case of a passenger boarding an aeroplane. Such and similar circumstances can easily be 
imagined to fustify an inference of the death of the spouse of the carhei msuriage so as to 
enable the surviving spouse to contract a valid marriage subsequently. TtsdaU v. C M L. 
hfuraitct Co *■ 

While it is open to either party to a void marriage under section 11 to ignore that 
marriage and contract a valid mamage with another, the same cannot be said about the 
voidable marriage coming under section 12 In the latter case the mamage is valid till it n 
annulled by a decree of nullity and so long as it has not been so avoided, the marriage must 
be considered to be subsisting preventing either spouse to such a voidable marriage from 
contracting a second valid marriage It may even be said as a measure of precaution that as 
regards void mairiagcs coming under section 11 also, it is safer to get it declared mdt and 
void by a decree of nullity before actually going through the second marriage. 

The question whether Section 5 (j) would give a right to either party to restrain the 
other by an injunction from marrying another has to be answered in the affimuitive, though 
there is no specific provision in the Hindu Marriage Act providing for such a remedy, Uma 
Shankar v Rajadegt *• But the general right of a party to a preventive relief by way of injunc- 
tion cannot be denied in the case of a threatened injury like one of the spousps marrying 

(24) Lila Gupta v Laomi Jfarain, 1978 S.C 135 I [over.nibog 1971 Gal. 397 and reversing IJ^R. (190^ 1 
All. 92; 1975 Cal. 4S also no longer sound law] 

(25) (1925) 42 T L.R 159 (P C ) 

(26) 1946 Mad. 65. 

(27) 41 M.m.295. 

(28) 26 Iowa 170 

(29) 1967 pat. 220. 
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agam contrary to low and it hai been held in a Mysore case that a suit Iicg at the instance 
of a wife to prevent the husband by means of an injunction from marrying a second svife 
Shmkarappav. Basamma,** 

Where a marriage is void as repiigiiant to section 5 (i) an agreement to maintain the 
woman but for which she would not have agreed to marry him is also null and voti as one 
for future cohabitation 

The provision against bigamy in Section 5 (1) dors not contravmc Article 25 of the 
Constitution guaranteeing the right to free profession, practice ard j-ropagaiion of religion,** 

2 Unsoandnosa of mind etc —Sect lOn 5 (»i) requires that at the time of marriage 
[•) neither party to the marriage is incapable of givng a valid consent to it bv reason of 
unsoundness of mmd which, in the context would mean lack of capacity to understand one’s 
affairs or marital obligations, or (i) nei'hrr party thoiivh capable of giving a valid consent is 
suffering from mental disorder of a kind and to an extent as vo\ Id render the party unfit for 

marriage and tlK procreation of children, or (t) neither party has been subject to recurrent 
attacks of insanity or epilepsy Unsoundness ol mmd may be due to idiocy or insanity, 
permanent or temporary The prime que-.tion to be ansuerrd m connection with ’he 
validity or otherw’se of a marriage alleged to have been contacted between persons either of 
whom IS said to be an idiot or insane per,,on is the question wh ther that particular person 
is in a position to comprclicnd and appreciate the significance of the marriage and its effec, 
and obligations cn his status and condition m society. If the answer is m the affirmative, 
the marriage cannot be impi gned as invalid If the answer is m the negative, the mairiage 
IS voidable under section 12 (2) (4) See also the definition of a lunatic under Section 3 (5) of 
the Lunacy Act and Anima Roy v. Prohodh • • 

“Subject to recurrent fits of msanty” has been cons'rued to mean “subject to an increase 
of the acuteness or seventy of unsoundness cf tr ind recurring periodically m its course.”** The 
term “epilepsy* signifies a disorder of the central nervous sy tern, characterbed by recurring 
explosive nerve cell discharges and manifested by transient episodes of imconsciousncss or 
psychic disfunction with or without convulsive movements •* 

3 Age of the pereone to be maiYied — Section 5 (hi) now requires that at the 
time of th*" marriage, the bridegroom must have completed the age of twentyone years and 
the bride the age of eighteen years But it does not render nor is there any other provision 
in the Act which renders void or voidable a marriage violative of this clause.** The Andhra 

(30) 1964 Myi. 247 

(31) Tuh Dtt V. Brtmdaban Mantkau, (1971) 1 C W R. 297 

(32) Ram Prasad y Sufe of V P., 1961 All 334. G.Sambi Rsdiy v G. Jayamma, 1972 A.P. 156 (F B.). 

(33) 1969 Cal 304. 

(34) Sm,ik V Sm$tb, (1940) 2 All E.R. 595 

(35) .See Blakiston’s New Gould Medical Dictionary. 

(36) JVmmv Rarouam, 1963 HP 15:Pr»ni, y. Dayaram, 19*5 HP \5, Mokuidor Kam v. Major Stagh, 
1972 P & H 184, Dassn v. Maidtra, 1976 Cr L J. 1221 . Genian v BartUl, 1976 M.P. 83 Cl , Durjyodhan v. Banga. 
patt Dn, 1977 Orifia 36. [Spouses punisbable under S. 18 but marriage will contmue to be valid iu law and 
enforceable m Court]. 
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Pfadesh High Com t held in some ca^s®’ that such a marriage is void ak tniUo but a Pull 
Bench decision of tlial Hiyh Court has overruled these casi's •• According to the Full 
Bench, the couseqm nee of marrying in contravention of Seclion5 (iii) is that the persons 
concerned are liable for punishment iindt r St'clion 18 and hirther, if the requirements of 
Section 13 (2) [iv) as mseiied by the Marriage Laws (Amendment) Act of 1976 are 
satisfied, at the instance of the bride a decnefor divorce can be granted Barring these two 
conseqaencfs, one arising under Section 18 and the other arising under Section 13 (2) after 
the enactment of the Mirr*age Laws (Amendment) Act, 1976 there is no other consequence 
whatever lesulting from il.e contravention of Sictiin 5 (m) A marriage in violation of 
Section 5 (in) not being a nullity rt cannot be pleaded in defence to a petition for restitu. 
tion of conjugal rights •• 

Undei Section 13 (2) (m) m ca<c the bride was below 15 the time of marriag> and 
she has repudiated thf’ marriage after attaining that age a' d brlore she completed 18, she 
can obtain duorcc This provision would suggest that the marriage before fifteen years may 
be regarded as voidable 

Undei Section 18 any one who procures a marriage of himself or herself in contravention 
of Section 5 (i») is punishable with simple Imprisonment which may extend to 15 da>s or 
With fine up to R$ 1000 or with both 

4. Prohibited degrees — The range of prohibited degrees and the effect of marriage 

wit bm the piohibncd degrees have already been discussed under Section 3 (#). What is to 
be remembered on this matter is that iheic arc customs which are saved which permit of 
such marriages. The custom lelieJ upon must fulfil the requirements of a valid custom 
indicated in Section 3 (a). One instance prior to 1955 and two after 1955 showing marriage 
between parties within the degrees of prohibited relationship in the Dravida Brahmin 
community would be insuilMcnt to make out a custom relaxing the condition imposed 
by Section 5 Example of a custom falling within the relaxation allowed by 

that clause 18 that permitting mainage with the ma'cmal uncle’s daughter in South India.*! 
Such legalising custom or usage must be observed by the community or class or group of both 
the parties, and the fact that a marnaj^c withm the prohibited degrees is allowed according to 
the custom or usage obtaining among the community of one of the parties to the marriage 
alone, will not make the marriage valid. Another thing to be remembered is that a marriage 
withm the prohibited degrees is void and not merely voidable and cither party to such a 
marriage can ignore that marriage and contract another lawful marriage without being 
guilty of bigamy under Section I 7 of the Act. Under Section 18 every person who procures 
a marriage of himself or herself to be solemnised m contravention of clause (ip) is liable to be 
punished under Section 18 (^). 

5. Sapinda relationship —What has been said about the marriages within prohibited 
degrees also applies to a marriage withm the sapmda relationship both with reference t© the 
nullity of the alliance and the nature of the custom to the contrary which is saved under 

(37) <!uramma v Ganp<Uh, 1975 A.P 193, P^lmuUi y.Snramuh, 1968 A.P 375. See also Dai v. 

TiUtai, Dev,, 1978 P & H 305. v. 

<38j Veakattfemmna v. Stale, 1977 A P. 43 (F.B ). 

(39) Makmjer Kaur v Myof Stngh, 1971 P * H. 174. 

(40) Kameksht v. Monh (1970) 2 M.L.J. 477. 

(41) VeiMa V. SMiktdrt, I.L.R. 7 Mai. 548, 549. 
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this section. Under flection 18 a nurricfe in oontrcventioii ot flection fl (i^ will render Che 
partiei liable to punhhment under flection 18 (4). 

8. COanac (gi).— Prior to the omiadon ol clause (sO by the Cihild Marriage Restraint 
(Amendment) Act of 1978, Section 6 and Schedule, that clause had provided that vdsere the 
bride had not completed the age of 18 yean at the time of marriage the consent of her 
guardian in marriage wai necessary* Contravention of the dauie was punnhaUe with fine 
which may extend to Rs. ItKM under Section 18 (<). Since at the present time both parties 
must have completed 18 years at the time of marriage under Section 8 (ttt) the question of 
guardian's consent will not be material But it may weO be and often it happens that the 
bride is below 18 at the time of marriage. The luarringe in such a case is neither void nor 
voidable.** If however, the consent of the girl or her guardian had been obtained to the 
marriage by force or fraud the marriage will be voidable under Section 12 (1) («). 

8. Onardnanahig in nsurriage. [* • * * t* 

Goardianship in snamge.— [Since now under Section 5 (tit) both parties to a marriage 
would have completed 18 years of age at the time of the marriage, the question of guardian- 
ship in marnage under the Act has ceased to be fnpti»Ti>l- But even now girls are often married 
before 18 years at the time of marriage Consent of guardum may. in such cases, be needetl. 
There is however no express authority, in the Hindu Law texts making the guardian's consent 
a condition precedent to the vsdidity of the marnage [sit Kbtskal Chandv. Bn Mmi,**] Prior 
to its omission by Act II of 1978 section 6 had provided : 

(1) Wherever the consent of a guardian in marriage is neceuaryfora bride under this 
Act ' the persons entitled to give such consent shall be the foUowmg in the order qiecified here* 
under, namely: 

(d) the father , 

(4) the mother; 

(e) the paternal grandfather; 

(d) the paternal grandmother, 

(f) the brother by full blood: as between brothers the elder being preferred, 

(/) the brother by half blood; as between brothers by ball blood the elder bemg pr»> 

ferred’ 

Provided that the btioe is living with bun and is bemg brought up by him; 

(g) the paternal uncle by full blood: as between paternal undes the elder being pre- 
ferred; 

(A) the paternal uncle by half blood; as between paternal under by half blood tb** 
ekisr being preferred. 

Provided that the bride is living with faun and bis being brought up by him, 

(t) the maternal grandfather; 

(j) the maternal graundmother; 

(A) the maternal unde by full blood, as between maternal uncles the elder being 
preferred: 


(42) See a S s— » v. Bitgnn^ummn m2 idad. 400; JVmf v. IfesswR, 1985 P. A H. 15. 
Omiticd by the GhOd Marriaic Rastiaat f AaMndwnt) Aef, 1978, 8. 8 sad 8 «M tiIv 
(45) IJ-R. 11 Bom. 247 
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Pwvidcd that the bride is living with him and is being fwoiii^t up by him. 

^ No penon shall be entitled to act as a gunnlian m marriage under the provisions 
of tiiis seoliMi such person has himsrM completed his or her twf ntyfirst year. 

(3) Where any person entitled to be the guardian in marriage under the fbrefoing 
piovisioiis lefuies, or ■ for any cause unabl<^ or unfit, to act as such, the person next in order 
A.1I he entitled to be the guardian. 

(4) In the absence of any such person »s « referred to m sub-section (1), the consent 
of a guardian shall not be neceoary for a marriage under tbh Act. 

(3) Nothmg in thu Act shall affect the jurisdiction of a Court to prohibit by uyune- 
tion an mtended marriage, if in the inierests of the bndr for whoie marriage consent is 
required, the Court thinks it necessary to do ao”. 

Tn view of the deletion of the above jM^visKm, the qiastion oi guaruianship m marriage 
where the bride is below 18 years wdl fall to be regulaicd by the sasiraic Hmdu Law- 

A noteworthy provuion m the former Section 6 was that in sub-section (5) which 
stated that nothing m the Act shall affect the jurisdiction of the Court to prohibit injunc- 
tion an intended marriage, if in the interest of the bride for whote marriage con'cnt was 
requited, the Court thought it necessary to d® so.** This presupposed that the bride was a 
minor and the marriage intended for her had been decided upon with or without the consent 
of the guardian for the marriage. The jurisdiction envisaged is the jurisdiction of the Court 
as the supervisory authority to see that the interest of the minor docs not suffer by the unpni- 
dence of the mmor or her guardian. If the marriage intended is not in the inteiast 
of the m nor, it u open to anybody interested in the nunor to move the Court for the 
necessary injunction against the solemnization of the mamage even m a case where the consoit 
of the guardian for the marriage has been obtained It will be ajetkort li the consent of such 
guardian had not been obtained. It must be remembered that the marriage performed with- 
out the consent of the minor bnde or the consent of her guardian for the marriage is not 
void, and the mere fact that the requisite oonsent is not obtamed it no ground for the Court’s 
interposition by injunction. Unless the Court thinks that such intervention is necessary in the 
mterest of the minor girl, it will not interfere either on the ground that the lequsite oonsent 
has not been obtained or on the ground that a person who is not a guardian for the marriage 
it trying to bring about the znaniage. 

7. GaruaosiAas for a Hfada snarrlaga.— (1) A Hindu mamage may be 
solemnized in accordance with the customary rites and ceremmiies of either party thereto. 

(2) Where such rites and ceremonies include the (that it, the taking of seven 

Steps by the bridgeroom and the bride jointly before the sained fire), the marriage beoomet 
conqilete and binding when the seventh step is taken. 


(44) Sm abo VmuImJkr v. Rtikt AK l987 ^4. 220. 
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1. mate oianrlNg*. 3 Saptapadi 

2 Caatomarjr ritaa and caraaaoalca. 4. Madraa aptandmaat. 

1. Hindu marriage —While section 5 lays down the conditions for a Hindu marriage, 
Section 7 deals with the ceremonies for a Hindu marriage. The expression “Hindu marriage’* 
no doubt embraces all marriages to which either party is a Hindu, a Sikh, a Jainaor a Budd* 
hist; but then for such mnmage to be valid, the tenets of each religion have to be be kept in 
view so that a marriage would be valid only if the ceremony through which it is solemnised is 
sactioned by the icligion of either party as a customary ceremony** Since the Buddhists arc 
treated as a class different from Hindus, if the parties had not converted themselves into 
Buddhism at the time of marriage, m the absence of proof of the Buddhist form of marriage 
having been recognised as a custom in the particular caste to whieh the parties belong, their 
marriage according to the Buddhist rites cannot be treated as a valid marriage**. 

2 Customary ritss aud ceremonies —The Act still contemplates ceremonial 
marriages and docs not validate a marriage without any ceremony whatsoever Almost every 
cmlised society prescribes the forms and ceremonies of marriage, and no marriage can be held 
valid under the Act unle's some ceremony has been gone through. Subsection (1) provides 
that such ceremony must be the ceremony observed by either party to the marriage If the 
rites and ceremonies of marriage are the same m the communities of both the part ifcs those 
ceremonies will be necessary and sufficient to make the marriage valid If the ceremonies of 
the community of one of the spouses arc different from the ceremonies of the community of the 
other spouse, then the ceremonies of cither community should be gone through There is no 
piefchence shown to the ceremonies in the community of the bridegroom as against the cere- 
monies observed in the community of the bride, with the result that a marriage celebratrfe^ 
with the rues and ceremonies observed in the community of the bride will be qiute as valid a 
a marriage celebrated with the rites and ceremonies in vogue in the communitv of the husband' 
When is the marriage complete and what is the final rue or ceremony which marks the com- 
pletion of the mornage, when it can be said to have become final and irrevocable, should 
be determined with reference to the consciousness of the community whose rites and cewmonics 
have-^ijeen observed 

The performance of the homa, an oblation in the snered fire, the panigrahana or talc 
mg hold of the bride’s hand by the bridegroom and circumambulating the sacred fire to the 
chant of vedic mantras, the treading on the stone and the saptkpadi, the seven steps by the 
couple jointly before the sacred fire arc the principal rites for a Hindu marriage according to 
the Asvalayana Grihyasutra Under section 3 (1) however a Hindu marriage may be completed 
by ceremonies other than the above when sanctioned by custom Merely going through cere- 
monies with the mtenuon that the parties be taken to haVlD been mairied wiUnot make them 
ceremonies prescribed by law or approved by custom.** 

3 Saptapwli -Where the ceremonies observed at a marriage include the sastraic 
ceremony of saptapadi, the marriage must be considered to have become final on the seventh 

(45) RauuuUr Kumr v Kvnal JTmM. 1975 Rev. L.R. 347. 

(4«) SkdkuMla v. AittanfA. 1971 Mah. L.J. 310. 

(47) Biawoov 1965 S.a 1564. 
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step being tnlcen jointly by tbe britktl pnir. Inwocation bef^ the sr^r^ fire s^rpodj 
are *i*n tV* oefemtmiet for marrjpge wrbcther in the Brs^tput ^or Antrn fbrni*. Mere tying o* 
tMt is not enough to catafa^ tbet a marriage had been solemnised.** If the cenemonies of, 
either pany do not include faptapadii, then any other ceremony yduch aocordingto th^ ^stom 
of the community giecs the binding finality to the marriage has to be pcilbiined. and tt JW- 
formed^ the marriages becomes final and binding on ilic parties to thr marriage apd on cwry. * 
body else. Marriages celebrated irithoni the perfoi manor ol the hmnam and sap'apati a^e 
valid in the Reddi community of the Telengana area, Dotgonh Raglmv* in m,** 

inmhv. j^iate.** 

4. Madras aaMadment.— tinder Tamil Nadu Act (XXl of 1997) inserting 8eo* 
tion 7.A in the Parent Act, a marriage solemnised between two Hindus m the present^ 
of leUtives, fnendi or other penont («) by each party to the marriage declaiiog m any 
language undentood by the parties that eacli tabes the other to be his wife or, as the case 
may be, her husband; or (4) by each party to the marriage gariandmg the other or putting a 
ring upon any finger of the other; or («) by the tying of the thah after the commencement of 
the Hindu Marriage (Tamil Nadu Amendment) Act, shall b® good and valid m law. Hie 
efiect of the section is to validate with retrospective effect marri.jge be mem two Hindus by 
the t)mg of tAah.*t 


8. i»^ gi«*— *t«Mi of Hitida nsarrlsges. - (1; For the purpose of facilitating the proof 
of Hindu marriages, the State Oovernmeni may make rules providing that the parties to any 
such marnagc may have the particulars relating to their marriage entert d in such manner and 
subi^^^ such conditions as may be prescribed in a Hindu Marriage Register kept for the 
purpose**. 

(i) Notwithstanding anything contained in sub-scction (1), the State Govemment may, 
if it is of opinion that it is necessary or expedient so to do, provide that the entering of tHie 
particulars referred to in sub-section (1) shall be compulsory in thr- State or in any part thereof 
whether m all cases or in such cases as may be specified, and where any such direction has been 
issued, any person contravening any rule made m this behalf shall be punishable with fine which 
may extend to tweniy>five rupees. 

(3) AU rules made under this section shall be laid before the State Legislature, as soon 
as may b«, after they are made. 

(4) The Hindu Marriage Register shall at all reasonable times be open for inqicctjon 
and shall be admissible as evidence of the statements therein contained and certified extrapis 
therefrom shall, on application, be given by the Registrar on payment to him of the prescribed ibe 

(5) Notwithstanding anything contained in this section, the validity of any NQndu 
marriage shall in no way be affected by the omission to make the entry. 

(4«> XtuMUbbimm v. DktrdMmiiitit. IMkMsd. L.W. (&! } 3ia 

(4») Kmm^. (IV70} 2 M.L J. 193:89 Mad LW. 915 tPartiee eachaagliiS 

gatlaads and b ektegroo m tyiag MiJ. 

(50) 1087 Aa.lV.R. tOli 1968 A.P. 117. 

(51) 1969 CU. 5ft. 

(52) Sm Aadkm fradesh Hindu Marriage Re|^Rration Rideg 1965; Weat Bengal Rbdu llat*lBfe ■e gi* 

(retioa Rules, fgM; Ftigiab Kiadu Marriage Reglttmden RiiM. I960. ' / 

KI.-4SI 
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1 . HtaiB Mnirfan TCstoMr.--On •ooount of the variow cvMooiaty fonm of 
BBMfiage jnevailing In divtne commuaitie* amongat the Hlnditf and the diffienlty Of proving 
then with any degree of precnkHi,' it h necesaary that an fatfaUUe method of proving thO 
marriage ahould he prodded for and thn tectlon aervea that purpoae. It aaya that the 
State Government dtoold frame rulea for maintenmee of a marriage regbter in which 
the particnlara of a mattiage may be entered by the'partiea to the marriage m aueb fonn 
and Bubjeet to audi oondhions aa may by preacrib^. Theae rulea aball be laid before 
the State Legialature. The State Government may provide for oompulaory totry of 
each marriage taking place In any part of the State or a puticular part thereof cr ^ auch caaei 
or in ^ caaei aa may be prescribed, and if there h a direction for oompubory regiatratioo, a 
contravention of the direction is made punishable by a fine of Rs. 25 

The marriage register is open for iiitpection at all reasonable hours and aball be admis> 
siUe as evidence of the statements therein contained. A certified extract shall be given to 
the applicant on payment of the preKribed fee. The Marriage Register is a public document 
by virtue of Section 74of the Evidence Act and a certified copy of the Re^er or any part 
thereof issued under Section 76 can be produced m proof of its contents under Section 77 of 
that Act. 

The omission to make the entry m the marriage register ihall rot make a marriage 
duly celebrated void. Thu u a concession made to the sentiment of the orthodox Hmdus who 
do not like to be aUgned with the Christians and others whose marriages require registration 
in the marriage register. In view of the provision in Section 8 (5) even if the State Govern, 
ment m a k e s rul«‘s (or compulsory rcgiitration of marriages, there cannot be a rule invalidating 
a marriage for want of registration. 

Even prior to the Hindu Marriage Act, the then State ofBomby had enacted the Bombay 
Registration of Marriages Act, 1953, which has not been repealed since then. That Act will 
apply to Hindu marriages to the extent its provisionf are not repugnant to the provisions of the 
Hindu Marriage Act. 


RESTITUTION OF CONJUGAL RIGHTS AND JUDICIAL SEPARATION 

9. RosdtsitiM of ooajagal Hghts.<-*[**]When either the husband or the wife hast 
without reasonable excuse w ithdrawn from the society of the other, the aggrieved party may 
apply by petition to the District Court for restUution of conjugal rights and the Court, on 
satufied of the truth of the statements made in such petition and that there u no Ic^ ground 
why the application should not be granted, may decree restitution of conjugal rights accord- 
ingly. 

[EK^fomriaa.— Where a question arises whether there has been leatohal^ excuse fer 
withdrawal from the society, the buxden of proving reasonable excuse be on the person 
who has withdrawn from the society.) ^ 

••£• • 1 


• Inserted by Act LXVUI of 1976, Swrioo S. 

•• SubwdoB (J) emitted by tbid. 
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avaaMU* Cw althw •pmm*. • Otlicr g ao— <■ ml Mammm. 

WI>M*awlM ••cMy •! «lMMhOT f WMt •! ««■/(*• la «to g iifclwii. 

MateioMMtal koma 7*« OnwofaiMC. 



4 Uar. ■«— hi* waa— lm» wkMrawlag ttmm 
th» aodcty oi tk« Mkar aaom* 

S. Goan** aatlrfaetloa abM* th« tratk mt tk« 
■tatiaMBta la (h* patliloa 


t. Fora •« ckadMfw fw l■^lllBllai af ani 
Jagalrigkts. 
t«a. Mada mt axaeatloa 
9. DccfM aad aakaaqaaa* Bapa » a U aa. 

».a. Elf aat of d iyaa. 

9b. laatiaa 9 aiM a&a laatiaaiala 


1. RcstitatlM availsbla for oltbcr apoaao. — Saits for restitution of conjugal risglMi 
Aerc not contemplatrd by Hindu Law proper. But such suits have been aHowed by the 
British Indian Courts on the analogy of similar suits in England. To maintain a petition 
under Section 9 for restiiutfon the other party must have left the petitioner or withdrawn from 
cohabitation without reasonable excuse**. The Court that can take cognisance of the peti* 
tkm is thi District Court as defined in Section S (k).** The existence a separation agreemen^ 
is no bar to a petition for restitution of conjugal rights ** Deprivation of either spouse of the 
corjual company of the other is as much common in the one sex as in the other smd is due fre- 
quently to trivial as well as grave reasons In the interest of the institution of marriage on 
which depends the stability of any civilired State, lome safeguards should be provided against 
lOO hasty separations and remedies made available for approachment and reconciliation. 
Either spouse can matitute proceedings in Court for directing the other spouse to give bat^ the 
conjugal society which has been unreasonably withdrawn. In the matter of breahmg of oon> 
jugal rights, it may happen in a particular case that the petitioner is more guihy than the 
respondent in the matter of creating causes and circumstances which forced and justified the 
latter from breaking away from the petitioner’s oon^iany, and if the Court oomes to the ooa. 
elusion it is lo, it will not decree restitution. 


Where in a suit for restitution of eo(\iugal rights the vahdfty of the manii^ Hielf is 
disputed, the Gourt mutt find that the necessary rites and ceremonies have been perj W r piy^ 
without being content merely with a finding that the marriage had taken place; JT^Mm Dsst 
v.Kalmam.** Even where relationship as husband and wife is denied the Court will detet> 
mine whether there is such relationship and decide whether a decree for restitution should be 
granted. •» 

2 Withdsrnwiag from tho soeioty of the odwr.— In ordbr to to sustain a petition for 
retitution of conjugal rights, it n necessary to establish that the r es pondent has withdrawn 
from the society of the petitbner. The sodety here means coiyugal society. Whew by the 
working conditions of the wife and the implied arrangement arrived at bet w e en the 
the wife had taken service in a school, at a certain place and the husband had at all tf n wt 


(53) ow abe $• tl, Spccwl KIsftlafs Act, 1954; 8. 36, Fini Msmsge sad Ohiwm Ac4 1996| Ss. and 
33, Indiaa Oivsres Acs, IMk 

(94) it$ she Aufk V* »fi*sis4is. (1971) 2 aWJt. U6. 

(59) Tkb sMf AsMi V. fdsaaisf. (1967) t M.L.J. 4l«i 60 Mad. I-W. 472. 

(96) 1966 Pwi,}. 299. 

(57) «»4if JTsw V. 1967 
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access to tbe wife and in fact had lived with her at that place there w*i no virtual withdrawal 
by the wife from the society of the husband. It is ,a case pfrnforced separation necessitated 
by tbe service conditions of tbe wife and. nnavail.tbility of service at the place where the 
husband resided •• Where even at the date of the marriage the wife was m employment 
far away from the place oi residence of the husband ard for four years both of them used to 
live together and cohaoit during vacation or holidays and later on she resigned her job and 
lived with the husband but due lo some unhappy developments she again joired service m 
another place stating that her husband could come and stay with her whenever he chose 
and she was also prepared to go and reside with Icr busb. nd where he was serving during 
vacation and other holidays, it could not be said that the Wife had withdrawn from the 
society of the husband •• Where a husband and wife arc living m the same house but 
occupying diflTcrent rooms, and the husband never talks to the wife and does not give her 
his company, tliough he gives her sufficient funds f< r ler food and clothing and other comforts, 
the question may arise whether in such ctrcutnstanccs a petition by ihr wife for restitution of 
conjugal rights against the husband will lie It must be remembered that m a petition for 
mtrtitution of conjugal rights the prayer is that the other party thtreto be ordered to return 
to or to receive the petitioner ard to render conjugal rights These rights include what is 
known as consoritum in which is impl cit what may be called matrimonial cohabitation which 
may or may not include matrimonial intercourse depending upon the age of the parties and 
their health and inclinations. In Wily v Wdy,** an off< r by the husband to live under 
the same roof with his wife, eaeh party being free from molestation by the other was held not 
an offer of matrimonial cohabitation. Hence before the question posed can be answered one 
way or tbe other, the circumstances necessitating sueh attitude on the part of the husband 
•hould be mvatigated, and if it is found that there is absolutely no justification for the husband 
to treat the wife in the way above-mentioned, the case will be one where the petition by the 
svife should be allowed But normally withdrawing from one’s society connotes separation and 
going away and living elsewhere with the intention not to ceme back. Mere temporary with' 
drawal by tbe wife from the society of the husband did rot amount to withdrawal frem the 
society of the husband when she had no animus to withdraw permanently from sticb society.* i 
Nor can the question of the wife withdrawing herself from the husband arise where the spouses 
had not been able to decide where the matrimonial home should be set up.** 

' Where in an application by the husband the wife raises the defence of desertion by 
the husband by going away to another place and the husband proves that even before his 
going away the wile refused to join him for establishmg a home, the defence of the wife 
should not be entertained and upheld: SvkuiuMabM v. Bobutao Su also TWia v. PamaUil.** 

2 a. Matrimonial kome. - The main objectives of a Hindu marriage were 
(begetting of male progeny to cater to spiritual needs) and dhamasampithi (discharging 

(5«) PrmiiKtm v. SmtMhai, 1975 0«J. 69. 

(59) Mmkmd v. 1977 lUj IIS, 116. 

(60) (1918) P. 1. a . V WtaihtflO^ (1947) 1 AS B.1U 565 (So long is eohabilatien tubtiMcd 

mere teiiaal of sexual intercourse by one of the spouiet would not amount to wkhdtatMd fmn cdiaUtatioa 
witheat cause] 

(61) g aaii> 9 aa *a v. BmmUm, 1979 Md>. 15. itabi^roMsM v. Sktskna, IVH Bq» 182. 

(62) Orng T Ony, 1978 Delhi 2s6, SOI. 

(68) 196SM.P.18. 

(64) 188SM.P.5. ^ 
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<lutiei oidhvma Including «oci«l retponiiibiiitlei). Wlw the m>M 6 w*«,tlitrwM^ei»«Criiiioiil«l 
home. A Hindu wdlc on marriage ttto her hmband*ii Imnlly. The relatiflMdp hetw^ 
the qwiuos impoied a duty on the husband to plotrct hit wife, to give her n heme, to 
provkfe her with comfortiand nrcessitteiof Hfe. It enjoined on the vdfethe dutv Pf attend- 
ance^ obedience to the husband and to live with him wherever he choao to reaide'** ^ 
today this duty is as much a rule as it ever was.** In eaily ^nes the husband waa the Bread* 
winner; the wife staged at home. Therefot^ the husband decided the Ucv of the matrlpionial 
home; the wife had I’ttle or no voice in it. Social and economic life of the |]indut haa 
however undergone changes with the passage of time. A wife mgyr have to live by hendf’ 
while the husbsnd is, living at .a place where he cannot take his wife with him. Again the 
husband may not always be the only or even the chief biead- winner of the family; the wife 
also may have had to take employment at another place and may earn even more than the 
husband Or it may be that the husband is without a job and the wife alone it the eaminf 
member. Yet again there may arise cases of women having a child or children by an earlier 
mat riage while being employed and contract mg a second, marriage In situations like these 
questions such as the husband's right to insist on the wife giving up her job and stay with him 
and the wife's right t;o participate in the choice of a mstrimonial home hasre come up before 
the Courts The decision m Kailash Watty AyfiAia Farkash*^ seems to hold -that even in luch 
situations the husband has a right to decide that the matrimonial home must be at the place 
where he happens to reside and the w.fe should resign her job and come to live svith himthcrcs 
Sufpt Koa V V^ol j'MijA*' suggests that on general principles, the husband acting haaa fUU 
u entitled m law to de(e< mine the locus of the matnmcnial home m such cases. In ShmH 
Jsftgam V. Rameth Chandr i it is held that where a wife feels tha» it is necessary for her 

own upkeep and the bringing up ol ber children that she should work, the decisive voice 
must be. her Own and if there IS duag' cement on the point betwern the apoiues the husband 
cannot compel her to take a different line and the Court cannot grant restitution of conjugal 
rights in his favour. A deciiKn of 'he Delhi High Court, m Carg v Garg^* has,fo11owmg the 
analogies of English law, adop' ed a modernistic approach to these questions nnd held that if 
the dharma sastras preached that the wife should al'tvays submit to the husband whatever the 
financial circumstances of each of them that was only an ideal aimed at by the authors, that 
the husband's right to choose the matrimonial home is not absolute that though he has a 
casting vote in ease of difference of opinion between the spouses it should be tned only a* a 
t:e*bt^aker, that the basic prhii-lples on which the location of the motrimonial home is to be 
determined are basad on the common conveniences of the spouses and balance of circumstances, 
that the principle that the wife is not entitled to separate residence and maintenance except 
for justification and otherwise the spouses are expected to live together in the matrimonial 
home is only where the wife depends on the htuband financially. Where the dreumstanoet 

(65) SmhdtfKamy. tgming 1973 F. ft H. 194. alie PadmNda v. KaSf, 1969 A.P. 467; ihOto- 
Mlwa V. Dktmlak$l0ii, 1975 Mad. 391: (1975) 1 MXJ.4S9. 

(66) SatVIa Dni v. MUkatu^ Kim. (1976) 42 Out. L.T. 725. 

(67) 1977 Rhdtt L,R 175 (PA). 

(69) (1978) 90 Punj. UL 699. 

(«•) (1871)^ L.J' 87; M alto 54,1977 j|aj. Ill; PissMm v. AmmAM »t7i 04 

69| it a dM Wi ilau i v. DJmMMmt. sura. ^ --v- 

(719) 1978 pdhl29|, . 



tf«equ«dlT ta fktwirfll tht wife •iMlth.hurt.wd. then them ^ 

of them would be able to yne the ether for 
abo held that »her« wa. no warrant in Htndn Law to regard the wife 
ehooaing the pbrne ol matrfaoonlal home and that any law which J««ild ^ ****®JTIS! 
right to the fauaboiid to decide upon the place of the matrimonial lu^e 
themeriteof thedaimof the wile wonld be eentrary to Article 14 of the 
uBconnitutional for that reason. The Delhi decision overlooks the tact thm t^ 
marriage b gtiU not wholty seeular and carries much religious significance. Relautim ^t^ 
ancient rule needed in the ease of nvorking wives who are better situated than their husba^ 
to diome the place of the matrimonial hesne does not call for a repudiation of the nilc tts^ 
The concepts of protection of the husband are not inelastic and rigid which caimm be 
moulded b the oontcat of present day conditions and needs of the society.** Nor is it u$dvjto 
broke the analogies of English, law b this matter in view of the differences b the conditiena 
and cukute of this country.** 


The question of matrlmcsual home bvolves also the subject of relation between the 
rdativos of the spouses. It is observed m A me ri ca n Jurisprudence, Vol. 17, p. 20S: “In 
considering the question as to how far one spouse is justified m leaving the marital abode on 
account of the condua of the other's relatives iivbg b the houte, the Gourts have naturally 
lefndned from attemptbg to formulate a rule of general application; each case is determbed 
largely upon iU own particular circumstances. As a generel propositbn, the po%ver of 
determbbg who shall be the bmates of the home rests primarily b the husband b correlation 
to his duty to make provision for the wife, but he must exercise this right in a reasonable 
manner. The law does not permit him to act arbitrarily in compelling his wife to bve with 
or b close proximity to his relatives, or on the other hand permit him without reason to 
exclude his wife's relatives from the home or forbid her social mtercoune with them. ' These 
observations would apply equally to Hindu spouses. To a similar effect are the observations 
b the case of Xotkanlol v. Kumtr' \ where it is pomted out that generally speaking 

the husband being the wage earner has the right to say where be would keep his wife, though 
this does not mean that the wife has absolutely no say in the matter. Like ell reasonable 
people both parties should amicably decide as to the place of their jobt residence, whether 
b the parental house of the husband or in a separate residence. If either of them assumes 
an unreaaonaUe stand whidi necessarily results in separation between the spouses, it would be 
that porty that should be condemned as guilty of desertbn. 


a. 1lc.''eosmblo«xc«iofar wltlidrnwalfroiss aoeiaty. — ^A petition for restitution of 
conjugal rights u not mabtainable on the ground of withdrawal from the society of the 
petitioner unless it is shown that the withdrawal is without reasonable excuse. Apropos the 
teim **excuse“ it has been observed: “The w<»d ‘excuse’ appears to have been advisedly used. 
It u somethbg less than ‘justification* and something more than a mere whim, fad, or brain* 
wave of the raipoodent. It is a fact which has to be determined with refeicnca to the 


*Siich a position wouM afford gfwaid for divorce m Engbiid uadcr Sectfoa 1 of the MatrimoBial 
Qausat Act, I97S. 

(71) w. M Bot, 1177 MtS. IIS, 116. 

(72) Soo AuMt ffsal V. MMhwdhi JOsaa (ItTt) 4t Out. VT, TSi. 

(7S) (|967j 61 Puej. L.R. 966. 
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rcqpontfflint^ Mate •Tmind in tlie partieulnr cheumitinoeB of each eaae****. If tlie Ctourt eeuef 
to tho ooneluaion that thtre are rraaenable potndi for the withdrawal and that the an|»ondeiit 
it justified in living away» Buchjuttifleation being due to the misconduct or other chttuiMtattoea 
for whkh the petitionep it reqpomihle, |ha pe|}tioo yrill be drntiased m the eaereite of the 
discietion of the Cknirt under thh f«etioa read with Section 23 (Afit. Gwrin v. jertaaa diptfl'**) 
The add test is to find out whether the <g>udtict of the petitioner has been such at to reader 
it practically impossible for the spouses to live properly together and for the duties of the 
married life to be discharged. No doubt the cause must be serious and grave and the onus 
of proving such cause la Ota the party aamrting It. 

In^ addition to grounds for judidat sepatathm, tauUity oimartistge or divorce, the follow- 
ing have been recognised by the decisions to be vafid grounds for separate living disentittiigt 
the other spouse to a decree for restitution of conjugal rights: 

(•) Grossly indecent behavfour; 

(Jk) Extravagance of living on the part of the wife aiierting the financial position and 
prospects of the h usban d ,** 

(0 Excessive drinking carried to such a degree as to render it impossible for the 
duties of married life to be discharged; 

(d) Persistence in a false charge against the respondent of having committed an 
unnatural oflSenee; 

f«) Refusal of marital intercourse vritbout suffickat reason;** 

(J) Apprebenrion of violence due to development of insanity in the petitioner; 

(g) Agreement to live separate;** 

(A) Misconduct afgiroaching cruelty but falling short of it;** 

(i) Imputation of unchastity persisted in by the husband,** 

(j) Cniehy;** 

(f) Financial difficulty of husband and comfortable position of wife in employment at 
anothrr place;** 

• 74) Jaidhft Kam, 1»«» P. ft H. tSfi. GT., Kri»kumm*j v. (1976))2 ftaia* 

L.J. 361 {•* lewouble ncrntT ibeuU ha uadasteod ia fte erdinatT lenw”] 

(75) 1959 Punj. 1«. 

(76) O. V. 19M F. SZ. 

(77) Dmh V. Datb, 1918 P. r. fthww MWftn 1989 AS. 1508 (huftand's faROiciiey.] 

(78) or., v. 1976 Khd. 179. 

(79) MM. OmJM v. Sanm Shfk, 1999 Punj. MS. 4w alw Jlaag Omi v. BatU Skik, 1971 DsUii 294; 
KrtskummrOff v. ^amoaddAmaaid. supra. 

(80) SaraAtrakam v. m AhaMm. 1959 Ker. Tit Bmd r. O^anm. 1965 Hb P*a. IS; Kagm iMa v. 

gaapta Pratad, 1965 Ag. 200; Baaamm v. Wlisia, 1967 Mya l66; <>«• *• 1**9 0*1 

Imental cmdty by cattac wNt a %«fioai]t jw Om ffisiiadif v. iiaiftiii, 1975 Bon. 212/ ftaig Kmart V. Prtm 

Aaaar, t976Boak 911/ Xaniag AM Bk^takrKm. 1979 P.'ft B. 19. 

(91) aUMmjf a V. ftst. UUmaartia, 1968 Mys. 119; JDidtp 5M v^ fam^ Km, lOTMIsr. t.J. 984/ 
RnmrtaMma, KrtMAmrtk, 1976 (2l aW.R. 980(vdft batag cMpclM to My In pareaisdndawli Inaaa agahm 
httwrtm uadaradvens tkemrtmtmjt dmirt Kmrtr (1979)16 Pusd» t4Utf^ 

(81} qRv.am.i97tPsiiM2>9/ t 
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(A) Hmband insitiing on wife idling noa>v«get»rian diet and to dritddng habiti;** 

(<) Hipbaiid issuing to wile'* father and other relnl ion* invitation* for anotUr 
marriage by him,'* 

(j) Respondent's working nec«*ary for upkeep and bringing up of her children by 
a previous mariage,** 

(A) Husband living with another woman and having sexual relations with her;** 

(f) Abandonment of wife by petitioner tor a long timc|*^ 

(m) Husband’s falsely alleging that wife has married again and is living in adultery;** 

4. Uareaaonabla cscaaef for wrldidrawhig from the oociety of the othos 

aponao. — The following have been held not to be sufficient cause for withdrawing from the 
society of the other spouse — 

(e) Mere frivolity, levity or even impropriety, falling short of adultery and giving 
no reasoaable ground for belief that it has been committed; 
fAl Mere frailty of tem]>cr and habits which are distasteful to the othtr spouse, evm 
though as the result of neurosis, 

tei Habits of intemperance even if prolonged and accompanied by untrue accusa. 
tions and hysterical outbursts, 

r«i Existence of differences on account of the wife's inability to agree with the 
step*cbi]dKn; 

(#) Discovery of pre*marital misconduct which has not resulted in pregnancy With 
another man at the time of the marriage; 

(Ji Development of msanity after marriage which does not ghc rue to a reasonable 
apprehension of violence, 

if j Agreement between husband and wife to live separately Tiruml Jfatdu v 
R^fammat •• Pothuraju v. Pad/ta,** Chuma Ptrumffl v Matiycyu.*'*’ 

(A) Mere poverty or non^rning condition of the husband Sminder v. Mohttin 

(0 Husband's failure to find independent livelihood for himself and his wife;** 

183) Otmi ftmain v. Sar^, 1975 Raj. 8R. 

ItM. 

185) Sh,nHMgcm v. 1971 AU L.J. 67, Mirth^l v. DtH B,t. 1977 Raj 113. 

(86) V. Airakem, 1970 M«d. 434. 

(8(1) MM»d» Kern v. Blug Ram. 1979 P. R H 71. 

(89, 1968 M«L 201 : (1967) 2 IIX^J 484i 80 L,W. 412 ', I.L.R. (1968) S Mad. 275. 

(90) 1965 A P. 407. 

(91) 1967 Mad. 179. 

(92) I.L.R. (1968) 1 Pmd. SgR 

(88) AM(sv«4sfiteaia. 1951 Rai^ 111, 
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0) Non-payment by husband of interim maintenance •• 

(*) Acceptance by wife ©f service biuband’s consent at a place different from 

his home ,•» 

(1) Mere consumption of alcohol 

In Hardip Singh v. Smt Dalip Kaur,** it was held that where a husband was justified 
in refusing' to set up a separate house from his parents to satisfy his wife, the refusal cannot 
be a valid ground for the wife to live separateK from the husband and resist the husband’s suit 
for restitution of conjugal rights or claim separately maintenance fer hertdf and the children 
Where the residence of aged parents with the husband does not create circumstances grave 
enough to subvert the wife’s right of oonsortium, the wife has no right to separate residence 
with the husband away from the parents.** Where the husband was employed as a tea^r 
and his family owned some land and there was nothing to suggest that he .vas not in a 
financial position to Support his wife, and his demand that his wife should live with him 
after resigning her job elsewhere was bona Jtde, the wife will be deemed to have svithdrawn 
herself from his society without reasonable cause •• Where the facts showed that the 
was guil’y of undermining the atmosphere of matrimonial love and had without reasonable 
excuse withdr .wn from the society of the husband a decree against the wife for restitution of 
conjugal rights n proper i*» 

S Court’s aatiafactlois about the truth of tho ■tatomanta Iss Ao uetltioa - '-s 

necessary before the peMtjon lor restitution of conjugal rights is allowed that tb' Court 
should b.- satisfied about the truth of the statements in the petition, and there ii iro u-h 
thing a. in autom-ii oecree for default Neither spouse should be allowed to have a snap 
judgment against ue otbtr In the absence of evidence a decree for restitution coul'’ tot 
be passed merely on the strength of the statements made m the petition*®* Even if the 
petition SI not defended, the Court must be satisfied that the petitioner is not m anyway 
taking advaniagcof bis or her own wrong or disability for the purpose of relief, that the 
petition has not been presented with undue delay, and that there is no other legal ground 
why the relief should rot be granted Sft Section 23 The Court cannot grant a decree for 
restituticn merely because the respondent remains absent and does not adduce any evidence 
to substantiate his stand There is a dutyimposed upon the Court to satisfy itself that tl 
statements made by the petitioner arc true and that there are no legal grounds for refusing the 
application Even wnen these conditions arc satisfied, it is still in the discretion of *he Court 
whether or not to pass a decree m the circumstances of the particular case.*** Where the 

(94) Giflrfsfl V Barthl. 1976 M P 83 

(95) GayaPrm,ad\. Bhagwav, 1966 MP 2X2, 3mntkr Kattr y Gur^upSmgb, 1973 P & H. 134. 

(96) ChandJUMfcn v Sanj, 1975 Raj. 88 

(97J 1970 Punj 284 

(86j Kanthmath v. Paramtsuiara fyer, 1974 Ker 124 

(99) (1978) aOjPuiU, LR 693. 

(lOOj ymeinjir Ktmr XuluMot Angh, (\9PS) 80 Puiy. L.R 849. 

(101) PWc Dui V. Set PtlSharmt, (1977) 79 Puaj. Ul. 754. 

(102) XatukaHjt v. LaMmd, 1972 RsJ. 25-5 

(103) Aitp Bm V. RmpHaul, 19fi2'M E fU 
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husband filed a petltton for restitution of oonjusal rights and the wife pleaded that she had 
been treated wth cruehy and driven out of the hou*e but failed to substantiate her defence 
of cruelty, it was held that the petition should be granted event hough the husband had not 
satHfactorUy explained why the wife had left the husbandS house {Ourdtp Ktur v. Prdtab Sagk).'** 

6 Otiiar gxioafida of dedenoa — It appears obvious from the import of subjection (1) 
of Section 9 as well as the provisions of Sect ton 23 that a petition for restitution ot conjugal 
rights can be defeated on other grounds as well* which have been already mentioned. danOseAsi 
V. Tofaiai,*** Gurdijj Kantoar v Sarwan Stngh^** Sakuntafa Bat v, Babtt Raa, *•* Manga v. 
ftwjusAanrfttt gat contra in Smt- Putal Dm v. Gopi Mandtal.^** 

A plea of the wife in resisting a suit for lestitution that the husband had been out* 
casted and that according to the custom in the ‘biradari* the wile wm entitled to refuse to go 
smd live with her husband was held to be no valid defence despite the existence of such 
custom having regard alta to Section 1 of the Caste Disabilities Removal Act of 1950 *»• 

Under English law conduct fallirg short of matrimonial oflience can be pleaded in 
defence to an action for re«titution.*t ' What was required was that the cause for withdrawal 
was a 'just cause* or 'reasonable cause* which meant a cause ‘grave and weighty*.*** 

To a petition for restitution of conjugal rights under Section 9, the ground under 
Section 12(1) (d) [wife's pregnancy by a third person] cannot be set up m defence after the 
expiry nf a period of one year **• Where there is no completed act of sodomy but only a 
request to the wife to participate in the act and her refusal it cannot be pleaded as a defence 
to the husband’s application for restitution of conjugal rights.*** 

The presence of the first wife is a valid ground of defence available to the second wife 
under I fais section read with Section 13 (2j (i). In a sun by the husband lor restitution 
of conjugal rights the fact that the second wife knew at the time of her marriage about the 
exfatence of the first wife would not prevent the availability of the statutory defence, Mft . 
Dupo V Ktkar 5iiigA*** Where the marriage itself was brought about by fraudulent mis- 
representation by the husband that he was a bachelor it was held that the husband was not 
entitled to the relief sought by him.*** 

(104) (1S67) 69 Punj. L.R 603 

(105) 1976 M P. 36. 

(106) 1959 Fmuj. I62 

(107> 1963 MP 10. 

(106) 1962 All. 447 

(109) 1963 Pat 93 

(110) Mtham IM ▼. Shanh Dut, 1964 All 21. 

(111) KtumUv.RusttU, 1895 P. 315; v. iMUbao*. 1895 AG. 384; OUHvd v. OUr^i,, 1886 P 

175j Timnttt v. 7W/, 1924 P. 194. 

(112) Ttatmarntr TtatmaH. (1868) L.R. 1 P. ft H. 489 ar49«. 

(113) Raniumsm, v. (Ig72) 2 Mys. LJ. 256. 
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In every suit for restitution of conjugal rights, the subsist r nee of a valid 
to be proved by the petitioner. This is a matter of jun'dictinn and the necessity to prove 
the marriage is not dispensed wrh merely bec.-iuse the respondent has not in his answer raised 
the issue as to marriage If the suit is undefended, the petitioner has to prove furthoi that the 
respondent’s withdrawal from cohabttatir n was without reasonable cause. If the sutt is defended, 
it 13 no doubt the duty of the respondent to satisfy the ‘Court why the suit should no* be 
decreed, and the justihcation for withdiawal of the respondent’s society may be shown, if it is 
a g'^ound which does not come under the express caiegories of grounds lor judicial separation, 
nullity or divorce, by cross-examining the petitioner If this right iiTnot given to the respont’ent, 
many a spouse will be made to suffer for no fault of his or hers As Lord Herchcll remarked, 
“It IS certain that spouses may, without having committed an offence which would justify a 
decree of separation, have so acted as to deserve the reprobation of all the right>minded 
members of the community Take the case of a husband who has heaped insults on bn wife, 
but has just stopped short at that which the law regards as sott^ta or cruelty, can he when his 
own misconduct led his wife to separate herself from him come into Court and avowing his 
misdeeds insist that It is bound to give him a decree of adherence? Might not the Court 
refuse its aid to one who has so acted and regard his conduct as a bar to hn claim to relief ’ 
Mcektnzte v. Mackenztt^^' Whenever a petitioner comes into Court with a prayer for resti- 
tution, it IS legitimate for the Court to expect an answer to the question as to why the res- ' 
pondent has deserted the petitioner. Mere bald statement by the petitioner that the lesi 
pondent ha*! left the petitioner is not going to satisfy an) bod^ . No one does a thing without 
cause Why should one of the spouses desert the other thus throwing to the winds the solemn 
vows of matrimony^ There must be some reason What is that reason ’ It may not be 
sufficient to found a relief in judicial separation It may fall short of it, may still be sufficient 
as an answer to the suit for restitution of conjugal rights So the Court will have to go into 
this question and find out whether the petitioner comes into Court blameless and deserving of 
every sympathy If the Court comes to the conclusion that the petitioner was really responsi- 
ble for the respondent living away, it will dismiss the petition without any compunction 

7 Want of bona fide In the petitfonsr — In the same way, as misconduct on the 
part of the petitioner would disentitle her or him to the relief of restitution of conjugal rights, 
want of good faith and bona Jtd$t m the petitioner by reason of an ulterior motive inHuring 
the action which is not anv desire to resume marital cohabitation, will justify the Court refusin'^ 
the relief i ^ ■ The petitioner must show bona fid* desire on his part to resume matrimonial 
cohabitation and to perform his duties of matrimonial life He has to show sincerity m the 
above direction.”* Matrimonial law ought not to be made the pawn for se lfish gains 
unconnected with matrimonial home m the hands of one spouse to the detriment of the other 

7.A. Onoa of piroof — In a petition for restitution of conjugal rights the onus is on «he 
petitioner who can succeed only on the strength of his own case and not on the weakness of the 
defence set up “• The petitioner has to satisfy the Court that the other spouse had with- 

iJlT) (lt99)AOSS9. 

(1 18) SH**abai V. Aandm, 1976 Bom. 212. 

(119) hmOtMa v. JZsIMhmit*. 1976 (2) CW-R 980. 

(120) Jtilomf V. Add*. 1965 Oa|. 162/ Oh v. Kmpr Sfagk, 1971 P. ft H. »; KAftsMa Sukrm 

I Bom. 182i 74 Bom. L.R. OH. * . * 
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drawn from conjugal society without reasonable excuse The respondent can build an 
argument on the petitioner’s admitted case,'** the petitioner, however cannot take advantage 
of the weakness of the other party Conduct subsequent to withdrawal from conjugal 

society cannot be used to justify the withdrawal *•* Letters between the spouses should be 
uiiaerstood in the background m which th*cy arc written and not be construed »s if they arc 
precedents or statute.'** If the petitioner proves withdrawal from conjugal society by the 
icspondcnt the latter must show reasonable excuse for such withdrawal '*• 

The LxPlanatton added to Section 9 (J) by Act LXVIII of 1976 has merely provided for 
a rule of evidence by laying down the burden of proof m regard to o question whether there 
has been a reasonable cause for the withdrawal from the socict/ of the petition'pg ij'^^iusc on 
the party pleading such excuse. The has not altcrtd the scope and ambtt of sub- 

section (1) before its amendment.'*’ 

6 Form of tbe decree for reatitution of conjugal right — -Tbough tne obtect o” 
a decree for restitution of conjugal rights n the same vhetlur iIk pftittonc'- i^ t'e ^ ife or 
the husband, there is a slight change m tl c forrnof the decree acroiding ns tlic jv-titioner is the 
v/ife or the husband Thus if the husbind i'- the petitioner tht fonu i that tlic iK return 
a' d live with the husband and iciijcr him cot jugal rights, and if the wife ,j t! e p^'iitioner 
the form is that the respondent do take the p< titioncr home and receive her a'' his wife and 
render her conjugal rights 

In Easwaramma, Inie ‘*® it was held ihit an appeal filed against the decree ordering 
restitution of conjugal rights under Section 9 (1) of the Act should be numbered as a regular 
appeal and not as a civil miscellaneous appe il even 'hough the pioccedmg did not start as a 
suit by the presentation of a plaint 

8 A. Mode of Execution — Though a decree for restitution of conjugal rights may be 
passed against a wife it i s not n o w»a-days enforced by the Court Non -compliance with the 
yd'Crce will be a good ansvscr to an application under the Criminal Procedure Code for mam- 
/tcnance.'** In case the husband had faded to comply with an order for costs arid interim 
I maintenance and while m default he applied for stay of the petition the Court would not grant 
stay where reason for such failure was not satisfactory 
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9 Decree end subeeqaent eeperation — Wa,rc the lecrcc for rettiiution of oonjug'il 
lights hns b'cn d by the parties onimg f^gcthcr and living as husband and wife, the 

fact that subsequciuly one of the spouses has wilhdiawan his or hci comiiany from the other 
wifliout reasonable evcusc is no ground for executing the former d' crcc which had been satis* 
fied but the remedy is to institute another suit for restitution of conjugal rights 

9- A Effect of decree — ^The Hindu Marriage Act is a sprcial Act which has pro 
vided a special forum for d ealing with matrimonial causes and for payment of maintenance 
pendtnte a decision m <uch petition will be a judgment tn tern, in view of the special 
jurisdiction coiifcired on the special Court under the Act and in vkw of thejudgment rendered 
by it bring a judgment m tern, any prayer for a decision on the right to get mamtcnarice in 
m ordinary civjl C nirt will have nJ effect m the face of the d' cision rt ndcrcj by the Court 
under the Act and the spi cial Court can restrain the pioccedings in the civ'l ('()urt,*'’* 
Wucie a dLcrce has been g^an ed m faviur of the wife for lestuutim of conjugal rights, the 
Court can gran' permanent alimony to her under S>.ction 25 without filing a sun for mamte 
nance undei the Hindu Adoptions nnd Maintenance Act *** 

Wheie on a decree for restitution of conjugal rights being passed the respondent returned 
to the p'-titicner’s house but subsequently again dc'crtcd the petitioner, the Inter can file a 
second petition for restitution of conjugal rights The second petition will not be barred as 
the second withdrawal from cohabitation gives use to a fresh cause of action i** 

The policy of the law is not to encourage utilisation of a decree tor restitution ofeonm 
gnl rights far malajide purpisei The Court cannot be used as a place to which a party to a* 
marriage could cc me whenever It suited him or her, having meanwhile held the weapon of 
redress over the head of the other spouse '** 

9-B Section 9 and other enactment*.- (t) There is no piohibition ether m the 
Hindu Marriage Act or m the Arb tration Act against a right to obtain a decree for restitution 
of CO ijugal rights ctc.fnm being referred to arbitration under Section 2l of the Arbitration 
A't Tni, right cn b enforced through Court hke any other right which has its oriem 

m common law or is conferred by statute »•» ® 

(ii) Proceedings for maintenance under the Criminal Procedure Code aie mdcpcndem 
and of a summary nature. The mere pendency of a civil litigation much after institution of 
proceedings under the Code is no bar to the continuance of such proceedings.* »• 

(in) In an application for restitution of conjugal rights unden Section 9 of the Hindu 
Marriage Act by the husband the burden lies on him to prove that the wife's withdrawal from 
his society was without reasonable cause, whereas m a suU by the wife for maintenance under 
Section 2 of the Hindu Married Woman's Right to Separate Residence and Mamtenance Act 
the Wife has to prove justification for withdrawal from the husband’s society. Where the suit 

(131) Dr HT. Vt$taR*ddty Aufamms. (1973) 1M.LJ. 300. 

(132) V. PWi, 1972 Raj 313. 

( 133 ) Kes/uvlal V B/ti Paroaitbat I L R 18 Bom. 327. 

(131) yasmelStngiv rumam Xaitr, 1^75 ? & H. 225 

(r'l) /^ikrcirS’n hv D-Jt, 1975 All LJ 406. 

(136) / ri V Msj, 5-r (976 K»*h L,J, 343. 
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and the petition are heard together Section 9 throws an initial burden oh the hutband which 
is very light since the spouses are always supposed to live together end if he or she livee 
separately it is for that person to prove the conditions which have necessitated such a course 
to be taken Thereafter the burden would shift to the wife or husband as the case may be 
to show that he or she has withdrawn from the society of the other for a reasonable excuse.i»» 

(lo) The piovuions of the Hindu Adoptions and Maintenance Act, 1956 are not 
controlled by iho Hindu Marriage Act. Under Section 18 of the former Act, a Hindu wife, in 
certain contingencies can live separately under sub-section (2) of that section without forfeiting 
her claim to maintenance under clauses (a) to (/). While these clauses touch similar provisions 
under the Hindu Mainage Act, clause (g) ‘if there is any other cause justifying her, living 
separately*' is wider in ambit.*** 

10. JudicUl aeparatiom.— ( 1) *[Eithcr party to a marriage, whether solemnised before 
or after the commencement of this Act may present a petition praying for a decree for judicial 
separation on any of the grounds specified m sub-section (1) of Section^ 13. .and m the case of 
a *ttfc.a!so on any of the grounds specified in sub-section (2) thereof, as grounds on which a 
petition for divorce might have been presented ] ^ 

(2) Where a decree for judicial separation has been passed, U shall, no longer, be 
obligatory for the petitioner to cohsbit with the respondent, but the Court may, on the 
aophcation bv petition ofeither party and on being satisfied of the truth of the statements made 
m such petition, rescind the decree if it considers it just and reasonable to do so. 

1 Wliat Is Jadiclal aepanstloa j. Ground* far Jadfeial aapanMioi 

2. Scope of enqalry and pcrapactivea 4. Scitlaa 10 aad othar tamdmaiBta. 

Note — As the grounds for judiaal separation are, since the Marriage Lasvs (Amendment) 
Act ol 1976 the same as those for divorce, for detailed mformation and comments, see Notes 
under Section 13 

1. What is jadicial separation.— .The effect of judicial separation is merely the 
s uspension of active marital life an d the obligation of the petitioner to cohabit with the res- 
'pondent Afipr a decree for judicial separation it is no longer obligatory for the 
petitioner to cohabit with the respondent [Section 10 (2)]. Nor does it m any 
wav impair or nullify the marriage tic, for instance it docs not enable either to contract 
another alliance without attracting the penalty provided for such conduct by law. 
Either spouse cannot marry another and neither can be free with the sex-life and commit 
adultery without bemg liable to the penalties and the consequences prescribed. Thus if either 
spouse dunng the period of judicial separation commits adultery, that will be a ground for 
divorce at the instance of the other spouse. A Jortitrt J either spouse marries during that 
period, he or she will be guilty of bigamy and will be liable to the punishment prescribed by 
Section 17 of this Act. The Court has power to rescind the decree on the application of 
one of the parties. The Act docs not refer to any specific grounds on which the decree can bg 
annulled or rescinded. Under Section 10 (2) the Court should consider it just and reasonable 
to do so. The order cannot be rescinded merely by a spouse saying that he or she is wiUing 

(137) Stnjuu V. PttrM, (1975) 1 A.P.L.J. 2S2. 

(138) F«dfcatetwsr« As# v. 197C An. L.T, 73 

*8absUtut*d by Act LXVIII of 1976^ Section 4 for tubao ct ioe (!)• 
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to rejoin and live with the other spouse. The power should be exercised with great corcu^ 
pection *»» The power to rescind should be s® used only to achieve the purpose of giving 
every opportimity to the parties for reconciliation The burden of proof of c?use for rescission 
is on the applicant ** • If the separated spouses livings apart under a decree of Judicial separation 
wish to come together and resume their normal married life it is not necessary for them to 
again undergo the ceremony of marriage because their (riginal marriage still subsists in spite 
of the decree for judicial separation. If there is no reeoncihaiion between the parties, they are 
enabled under Section 13 to get an order dissolving the marriage i** 

2 Scope of eaqaiiry aiid porapoctives — In a petition for judicial separation under 
Section 10 the Court has to deal not with an ideal husband and an ideal wife, but with the 
particular man and woman before it. The ideal couple or a near ideal one may not have occa- 
sion to go to a matiunonial Court, for even if they are not able to drown their differences 
their ideal attitudes may help them Overlook or gloa over mutual faults and failures The 
only rider is ihc in* crdict in Section 23 (1) that the relief prayed for can be decreed only if 
the Court is satisfied that the petitioner is not in anv wav taking advantage of his own wrong’ “ 
Section 10 docs not require the standard of ‘proof beyond reasonable doubt* observed m 
criminal cases It is enough if the Court is satisfied on a preponderance of probabilities ’** 
Even a judicial personage must move with the times To judge a matter as this of the mid- 
twentieth century in the light of the rigid conveniions of the mid-Victorian era will be to mis- 
judge the whole thing In the field of matrimonial relationship a purely mechanistic and 
formal approach is not desirable There should be abroad perspective If there is a danger 
that a decree for judicial separation may bring about some manner of rupture m the relation- 
ship which prevails between the parents and their issue such a decree should not be granted 
where the spouses ha\c lived together for a long tune.’** The passing of a decree for judicial 
separation on the statements of the parties without the Court giving any finding » against the 
provisions of the Act and is invahd.*** 

3 Ground* for jndicisl •epar«tioB,~Ina>much as the grounds for judicial separa- 
tion under this section and divorce under Section 13 arc practically the same after ihc Marriage 
Laws (Amendment) Act (LXVHI of 1976). See Notes under Section 13. The present Section 10 
(I) substituted in the psurnt Act by the Marriage Laws (Amendment) Act of 1976 provides for 
udicial separation on any of the grounds for divorce specified m Section 13 (I) and (2), The 
only pomt of difference is that while the proceedmg under Section 13 is subject to the provuions 
of Section 14, a proceeding under Section 10 is not so subject. Under Section 39 (2) of the 
Marriage Laws (Amendment) Act of 197ti, in pending petition or proceedmg an opportunity 
must be given to amend for conve ting a petition or proceeding for judicial separation mto a 
petition or proceeding for divorce. 
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On rending Sections lO and 13 together A u clear that the relief of judicial reparation 
can be sought on anv one or more of the following gre^nds, namely, 

1 that the respondent has, after the solemnisation of the marruge, had voluntary 
sexual mtercourse with any person other than his or her spouse, [5’« Section 13 (1) (OJ. 

2 that the respondent has, after the solemnisat.on of the mairiage treated the peti- 
tioner with cruelty, [iSw Section 13 (1) (*-<i)j 

3 that tlir respondent has dcseitcd the petitioner for ar contmuous period ol not less 
than two years immediately preceding the presentation of the petition , [5'« Section 13 (1) (t-b) ] 

4 that the respoi-d'“nt has ceased to be a Hindu by conversion to another religion. 
Section 13 (1) (h)]. 

^ that the respondent has been incurably of unsound mind, or has been suffering con- 
tmuously or intermittently from mental disorder of such a kind and to such an extent that the 
petitioner cannot reasonably be expected to live with the respondent; [See Section 13 (0 (»»)]• 

6 that the respondcnr has been suffering from a violent and incurable form of leprosy, 
[Sm Section 13 (1) (»o)] 

7 tnat the respondent has been suffering from venereal disease m a communicable form, 
[5r# Section 13 (1) fj)] 

5 that the responacnt rn’ renounced the world by entering any religious order f'S'w 

Section 13 (<.i)] 

9 that the respondent h?-* not been heard of as being alive for a period of seven years 
ormoic: by those persons who would n atm ally havt heard of it had that party been aiive, 
Section 13(1) (;’») 

Certain additional groun'-'s die dvailaolc loawile foi setking judicial separation from 
her husband The> are 

1 that m the case of marriage ‘>olemni’'ed before the commencement of this Act, the 
husband had married again before such commencement or that any other wife of the husband 
married before such commencement was alive at the time of solemnisation of the marriage with 
the petitioner provided that m either case the other wife was alive at the time of presentation 
of the pietition, f-Sw Section 13 (2) (»)]. 

2 tha" since the solemnisation of the marriage the husband had been guilty of rape 
sodomy or bestiality, [Sec Section 13 (2) (i»)j 

3. thai a decree or order, as the case may be, had been passed m a su« under Sec- 
tion 18 of the Hindu Adoptions and Maintenance Act, 1956, or m a proceeding under Sec- 
tion 125 of the Criminal Procedure Code 1973 or its corresponding provision under the Code 
ol 1898 and that since the passing of such decree or order cohabitation between the parties had 
not been resumed for one year or more; {See Section 12 C2) (tif)l. 

4 that the marriage had been solemnised (whether consummated or not) before she 
attamed the age of 15 years and she had repudiated the marriage after attaining that age but 
before attaining the age of 18 years. (Sec Section 13(2) (rp)]. 

4 Section 10 and other enactment! — ^Thc Hindu Marriage Act deals specifioaliy 
with marriage Hence unless in any other enactment there is a provision which abrogates any 



5 11| taut mmoo mamoaob aot (xrr m 1995} MS 

iwovision of the Hindu MarriaRC Act or lepeal* it expressly or by necessary implicatiao, the 
provision of the Hindu Marriage Act alone wiB be applicable to the matters dealt wUh and 
covered by the same.t** Section 18 of the Hindu Adoptions and Maintenance Act dees not 
amend or abrogate the provisions of Section 10 of the Hindu Marriage Act.*** 

Deltrmiuation by th$ d$s$rttd spouse noi to tagp batk th/ deserting spouse.— Where the deserted 
spouse IS deternuned not to take back the deserting spouse even when the latter wants to 
resume cohabitation and restoration of conjugal life, the deserted spouse becomes the 
•deserting spouse and cannot get any relief on the groulid of desertion. Fishburn v, Fishbam,^** 

NULLITY OF MARRIAGE AND DIVORG3B 

11. Void marriages. — Any marriage solemnized after the commencement of this 
Act shall be null and void and may, on a petition presented by either party thereto *[ag»inst 
the other party] be so declared by a decree of nullity if it contravenes any of one of the 
conditions specified in clauses (i), (is) and (s) of Section 5. 

S«cd4M 11— Syaepala 

1. Scop*. 2 VdM sMMlmo 

1 Scops. — The section is not applicable to marriaga solemnised before the con^ 
menerment of this Act. Under the section, the husband or the wife has to present the 
petition, if the marriage between them is to be declared null and void or if a dfqiute arises 
between the parties and others regarding the vahdity of the marriage. But a person ,vbo 
is not a party to the particular mamage sought to be declared void has no boens staudt to seek 
relief under the, section A suit for a declaration that the marriage in question is void 
may be filed by him imder Section 9, Civil Procedure Code read with Section 34, Spec ific Relief 
Act.*** The words "cither party to the marriage” have reference to the actual parties to the 
marriage.*** The words "against the other party’* set at rest conflicting views on the 
question whether a petition can be filed under the section idler the death of the other spouse 
and against a third party *** They make it clear thatt he petition can be only agamst the 
other party to the marriage smd hence it can be brought only during the lifetime of the 
parties to the marriage. The remedy provided by the section is of a summary nature and 
available only to the actual nartiei to the void marriage. 

The section is not violative of Article 15 (1) of the Constitution.*** 

In Chmsmmam v. Rafambu,'** it was held that a second marriage contracted during th^ 
period when the Madras Hmdu Bigamy Prevention and Divorce Act (VI of 1949) was in 

(147 JtMM Kumniu Fenudro, (1973) 1 SGJ. 487t 1972 S.a 499. 

(146) ibid. 

(149) (1995) lAU ER. 230. 

(130) Hotmoksn V. Ksmetm Xumm, (1978) 46 Cat L.T. 345. 

(191) Itkenmi J«sw/ v. Ftuuusuumd MMter, i960 nad 6; Stmdot v. Tmmdmud. 1966 KI.F. 8. 

(152) As to tUt see Oomi v. Tksmsi. 1962 Mad. SlO hvomiaf tfae iliicser view and centra 

V. nvmme, 1974 A.P. 255.> T«baa IM v. XrisludDsOi. 1973 Puaj. 442; Xwsumbumart v. Je^fe 1976 M.PJLJ. 
MO; J » iaa M a > ▼. Xmekski. (1978) 1 liLLJ. 4a: 1978 Mad. 290. 

(158) SumUrsd^ v. Jvesumo, {1979} 1 Aa. WJL 294: 1972 AJ*. 156. 
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force being void under Section 4 thereof, cannot become valid by reason of the repeal of that 
Act, and the “husband** is entitled to the declaration that the defendant « not his wife on 
account of the marriage being void. 

2. Void marrisigcs — Void marriages are marriages which violate the provisions of 
clauses (t), (to) and (e) of Section 5 namely, a marriage when cither party to it has a spouse 
living at the time, a marriage contracted between parties who are within prohibited degrees 
and a marriage contracted between relations who are sapindas of each other The section 
appbes only to a marriage contracted after the enactment of this Act and not as in the 
case of a marriage comprised in the next sec*ion to a marriage which takes place either after 
the Act or which took place before the Act. If a marriage had taken place either when a 
previous marriage was existing or withm the sapmda relationship or within the prohibited 
degrees prior to the Act, that piarriage would not be governed by this section and its validity 
or otherwise has to be judged by the law existing at the time of the said marriage But if a 
marriage is subsistmg even after the Act, the first prohibition, namely, the prohibition of a 
mamage during the subsistence of the prior marriage would be attracted and the second 
marriage contracted after the Act would bea nullity and void a* tarho Even m the case of 
a mamage contracted between relations who arc sapindas or who arc within the prohibited 
degrees, there may be a custom validating such a mamage, a custom which is specifically 
saved under Section 5, clauses (to) and (o) 

Under this section where a husband contracted a second mamage after the Act while 
he had the wife by the first mamage contracted prior to the Act living, it is not open to the 
fint wife to file a petition for a declaration that the httsband’s second marriage was null and void 
It IS no doubt open to the second wife to have her own marriage declared void on the gfround 
of the contmuance of the first mamage. But the first wife while she can get an order foi 
judicial separation as against the husband cannot maintain an application under this section 
for declaration of nullity of the second mamage, Amarlal v. ViJVa 

But though the first wife cannot mamtain an application under the section, she can file 
a suit under the ordinary law for a declaration that the marriage of her husband with the 
second wife was illegal and void under this Act Lakthmi Anmal v Ramaswamt Jfatchgr.^^' In 
Kedamatkv Smt Sahara,* •* it was held that the first wife cannot present the petition for 
annulment of the husband’s second mamage on the ground that the second mamage was 
contracted contrary to and in violation of the provision m Section 5 (1) and that such a 
petition can be filed and mamtamed only by the husband or the second wife- The first 
wife can however seek her remedy under the general law. 

It IS provided in Section 16 of this Act that despite the declaration of nuUity, the 
offspring of the marriage, male or female, is legitimate with the right of inheritance to 
either of the parents and under Sections 24 and 25, provisions are made for maintenance 
ptndeiOt lite and expenses of proceedings to either spouse who is without means when a. 
petition IS instituted under Section II for declaring the marriage a nullity. 

(155) Bat V. Stika, 1971 SLP.LJ. 1014. 

(156) 1959 M F 400 

(157) 1960 Maa. 6- IX.R. (1959) Mad 634* 1959 M.LJ. SS3: 7f L.W. S49. 

(158) 1965 Fktna 311. 
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not Hnoo MAXMAOB AOV (ZXV 09 1995) 

[■••.—(I) Any marriage solemnized, whether, before or after the 
t of this Act, shall be voidable and may be annulled by a decree of nullity on 
any of the following grounds, namely: — 

*[(«) that the marriage has not been consummated owing to the inywtenoe of the 
respondent: or] 

(3) that the marriage is in oontraventipn of the condition specified in clause (tt) of 
Section ^ or o'-/ 

V (r) that the content of the petitioner, ot where the consent of the guardian in marriage 
of the petitioner iS required under Section 5, the consent of such guardian was 
obtained b^torce **[or fraud as to the nature of the ceremony or as to anjr 
material factor Circumstance concerning the respondent]; or 
4 (d) that the respondent was, at the time of the marriage, pregnant by some person 
other than the petitioner. 

(2) Notwithstanding anything contained in sub>Section (1), no petition for annulling 
a marriage — 

(a) on the ground specified in clause (c) of sub<4ection (1) shall be entertained,. 

(i) the petition is presented more tEimone year after the_ force had ceased to 

operate or, as the case may be, the had been discovaed; or 

(ii) the petitioaer, has, with his or her fi^lQtnse nt, lived with the other party to 

the marriage as husband or wife after the force had ceased to operate or, aa 
the case may be, the fraud had been discovered; 

(t) on the ground specified in clause of sub-section (1) shall be entertained unle*r 
the Court is satisfied — 

(i) that the petitioner waaat the time of the marriage i^orantof the facts allied; 

(li) the proceedings have been instituted in the case of a marriage Solemnized beiore 
the commencement of tlus Act wtthidrone year ot such commencement aM in 
the case of msuniage solemnized after such Commencement within one year 
from the date of the marrh^; and 

^iii) that marital l^erooune with the consent of the petitioner hai not^ taken place 
since the djscoxery by the petitioner of the enstence of ***[the said ground^. 
SECTION iisntoms, 

1 . Soap* ai dM McdM. 

^ laVaMnay ai tha raapandaM. 

3. K aa a anaf «ha rala. 

M aan i ag mi iaa|MSmay. 


•SabsUtutedby Act aariSTS, S.6. 
••Substituted by Act €6 of lt96,S.6fgr * 
•••Subihtuiai bfAetSI«<l»76fw«Hhcg 
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1C CooMat lachiccd by fraod 
17 CoaeealmeAt o£ prenuptial vachaatfty. 
I* Coaccalmeat of dl.eaaoa. 

19 Fraud aa to idendty of tba apouae or | 
nature of die ceremony tte 


20. limluMpu of one yo«r for preaeatiac tl 
pctltiou. 

21. Cohabitation 

22 Pre(aaBcy at tbe time of the marriage. 


1. Scope of the section — ^This section deals with voidable noarnages as distinguished 
rom void tnamages covered by the previous section. The difference between a void and a 
WidaWc marriage is this, that in the case of a void marriage, there is no need to have it 
ec are a nullity, though a decree of nullity may be obtained at the option of either party, 
voidable marriage, though it u avoidable by a decree of nullity, it is not 
voi iBi /,0 and will continue to be vahd unless and until it is set aside by the party 
aggrieved. The right of a spouse to the annulment of marriage by a decree is a new right 
* v> scope has to be ascertained only with reference to the provisions of 

c ion . Doctrines like “want of sincerity*' and “approbate and reprobate have no place 
m the context of proceedings for nullity under the Hmdu Marriage Act The Court has 
o satis ed firstly, that any of the grounds luted m the section exuts and secondly, that the 
^ for any oi the reasons stated in Section 23 (1) from being granted 

c . There can be no annulment of marriage on humanitarian grounds and a plea for 

r ji ° ground of domestic infelicity is unsustainable Muntshwar Duit v.* 

iiulw JTaflioft.Ki 

♦ . ^ foesh marriage contracted during the gubsutence of a voidable marnaire and before 

the second marriage is liable under the penal provisions of Section 18 of this Act Btrt not so 
.m the case of a void marriage where neither party thereto will be liable to the said pfeal 
In contracting a second marriage ignormg the previous vo.d marriage. 

SiTnTo^r that niairage with a sexless or ImpotiS 

^rson IS only voidable and no declaration that it u void can be given or asked for aftw the 
death of either spouse under this section ” 

now of Section 12, the provisions of Section 12 (1) (ift would 

now be obsolete with respect to marriages solemnized before the commehccment of the Act. 

2 Impotency of tho rospoBd«Bt.~<aause («) of Section 12 fl) orovide* . 

Crrage”^^ot"Ltn'‘^*,,^;t^^^ that the 

to be so till the institution of the suit.»«« Before the amendment if a ^ c^tinued 

of inarruige but was not impotent at the institution of the smt a t 

(>59) 5 V JJ, 1968 Odbi 79. 

OoOl Ibid 

(1€J) 1.L R. (1963) 2 Pmy 263: 1963 Pui0. 449 . 

(!«) a969) 1 *LL,J. 167 

dfS) ^,vt»v,Pra*i^fcsmri, 1970 S»C. 1»7. 
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Now however the statute has placed emphasa equally on the constunmation of the marria)}^ 
and the impotence of the respondent. If there was no consummation of the marriage due to 
impotence of the respondent the petitioner will be entitled to a decree.*** Even if the respon 
dent may not have been impotent at the time of the marriage but was found to be so when 
consummation was attempted a decree of nulhty may be granted >** Where the marriage wa^ 
consammated and the impotency developed only subsequently the marriage will not be void, 
able under this section. 

3. Reason of the —Capacity to consummate is an unpHed term of every marriage 

contract and though a Hindu Law marriage whether contracted under the old law or under this 
Act cannot strictly be called a contractual sdliance, there can be no doubt that procreation 
and intercourse either for pleasure or for progeny are essential motives that actuate the alliance. 
So if It 18 found that the essential object of marriage must be frustrated by reason of the 
impotency of either spouse, then that should be a ground for enabling the other spouse to 
break away from the marriage bond by resort to a decree of nullity. In ihe nature of things, 
it IS the party who has sufitered that can sustain the petition and not anybody else during 
his or her lifetime or after that lifetime, A. v. Ham Devi v. RajaramM * 

Where it is proved that the husband has not been able to perform sexual intercourse 
ev^ after a fair trial has been given to him ’by his wife, it must be held that the husband 
is impotent withm the meaning of Section l2 (1) (a) Jagdish Kumar v. Smt. SHa Devi 

4 . Meaning of impotency.— Impotency means incapacity to rnnMimtnate 
m arriage by actual sexual intercourae . In Rayden on Divorce, Vth Edition, page 17, this matter 
IS dealt wirh as follows 

‘If at the time of the marriage one of the parties it and continues to be incapable of 
effecting or permitting its consummation by reason either of some structural defect m the 
organs of generation which is incurable and renders complete sexual intercourse impracticable, 
or of some incurable mental or moral disability resultmg, in the man in inability to consum- 
mate the marriage with the particular woman, or in the woman m an invmcible repugnance 
to the act of consummation With the particular man, the marriage may. On the petition of 
the other party, be declared null and void.’* In Fraser’s Book, Husband and Wife at page 83 
occurs the tollowmg passage; 

“The pjunlta copulandt is a resultive condition of the contract (marriage) without which 
It is not binding The man and the woman have in words made over a right to their persons 
respectively for the purposes of marriage, but making over this right is in effect making over 
nothing where one is impotent and incapable. I*^ is true that consummation is not necessary 
to complete the marriage, but at the same time although consent, and that alone, will have 

(1(>4) Samat v. SmfOie, 1977 Cal. 2l3. S<* alio Smt Smenm ▼. G.M. 1979 A.P. 169. (1978} 2 An 

W.R,522.il<>»fi<frrv ^1, DeVt. 197t’ P, & H. 181. 

( 165) Semmr v Sntgdka, supra. 

(166) See H v. H. (1928' SO Bom.LR. 523. 326. 

(167) (1868) L.R. IP • D 5K- 17 W.R. !♦. 

(168) (1963) Allahabad 564. 

(169) 1963 Pua). 114 
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thk e£Eect, yet thia oons^t is ahvayi iladentood to have been given under the of 

the party having at the time the ptlmlis tepulandii thk being of the essential to the oooi» 
tract it is annulled if the condition should fail.** In American Jurisprudence, Vol. 17* it is 
stated at page 223 as follows 

**11 is well settled both in Bofland and in this country that impotency docs not render 
the marriage void butmerely voidable and the marriage is legaided valid unless avoided by 
^e ^urt ^vmg jur^iction during the life of both parties.*’ This is the view that has 
been adopted under this Act. S$$ (contra) Ratal Moni v. A. v. 

Parties to a marriage are psesumed to have capacity for sexual mtercourse Impotence 
u absence of such capacity.*** It is inability to perfctfm the sexual act **• It means not 
partial or imperfect but a normal and complete coitus. Sexual mtercourse or consummation 
IS sometimes Imown as vita apula, signifying mteromission. that is of erection and penetration by 
the male of the woman. FuU and complete pt^ration is an essential mgredient of oidinary 
and complete mterooune.*** 

A party is im|Mt«t if his or her mental or pbyskal condition makes consummation of 
th marriage a practical impossibility.*^* It nmy be due to a structural defect m the genital 
organ, which a incurable and makes complete sexual intercourse inpractkable oi> to some 
m^the otho- spouse resulting in inability to consuHh* 

The degree of sexual satlsfisction t^iTaiiiea trjrtlie parties is irrelevant *»• The presence 
t **»« ii^terial to tfae question whether a woman is impotent or^^»* 

or that ^ was stenlc it would not mean incapacity to consummate the maniage^ Failure to 

*■ .®"***? . — Impotency of a qmuae may be due to variouB causes both 

ud mental. A ^bid and invincibk rqpugnance to the act of oonsummation or dk- 
abihty toconnmute ovrmgto mentrf or UtoraJ cause, rach a. hy«eria 

(170) I»1SOal.«M. 

(171) MBoa LJt.725. 

(172) Wm Aatm ai JIm v. Mmtammt, 19S2 AJ. 151} lumt JDM v. "ff rirte. I97S lUi m. 

AsUn*. f W75) 7? ftaij, UR. (JX) lOQ/ VAmm^. j ®77 p A H. 97 , ’ * 

075) Jt^fnAp V. giMif iXsij, 197B P. A H. 181. 

(174) AMrMkte* V. Xakmlkml. 1970 Cq^. 4S; Jmmmim v. Ady- 

(175) Sma v SmgAa, 197? Gal 213. 

(I7«) V, PfitA *"mai, 1970 8XS. 187. abo 

BAaarM. 1971 M.P. 168 -w 

(177) £aiWMbiAaa v. MsAaUtml, aii|>ni;i 8 aMr v. 

(178) smmt v. SAtAA, nipra 

(179) Soar T. J adkaa. 1975 Oal. 413. 

(180) Shtmau, v. Akwaa. aia>ra. 

(181) ^ ^ 


* H.14<. 
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or the absence aeoessary organs or by the presence of cxoeMivelyabooniial pmpoetoins of the 
sea organs or general wreahneM product by self>abiiae, or excessive Mosibflity rendering aexnal 
intercourse practioallv impossible on account of the pain jt would inijliot or an inveterete 
repugnance to the sex act resulting in the paralysis of the will, will all be considered as constitut- 
ing impoteney for the purpose of sustaining a petitkw for a decree of nullity On the ground of 
the marriage being voidable. Impotence may be due to invincible repugnance to the act of 
consununation resulting m a paralysis of the will*** or to temporary absenoe of desire or to 
timidity or to sexual over-indulgence etc.*** The mere fact that the respondent is afiVeted with 
a venereal disease docs not in law render him or her impotent. If the wife is capable of ssra 
copvla and natural untust the absence of procreating or conceptive power is no ground for a 
decree of nullity. Barrenness or sterility is m no sense a synonym of impoteney. In B. v. 
.B.,*** It was pointed ouc that the incapacity to consummate the marriage, whatever be the 
reason of such impracticability, whether due to structural defect or otherwise, amouots to 
ami>otency justifying the Court's interference for relief. 

<f. Impoteney isrferred.— Impoteney signifies physical imd incurable incapacity to 
consummate the marriage,*** t.«., to have sexual intercourse natural and oom|dete. It Is a 
matter for inference from the proved facts in each case. Where both the qiouses were 
fj youBgr«duealeff 'and~h^hy and had adequate opportunity and the neecnary privacy to 
Ijeonsummate the marriage and still the husband di d not d o so a pretumptioa may be drawn 
that the husband was psychologically impotent towards the wife.>*9 When a newly man ne d 
Couple are alWed to'^eiidlix'n^ts togetho- in a separate room and the gilt having a 
normal hymen is found to be a vugm the only condnsion to be reache dk that the marriage 
has not been consummated***. Where after seven day* cohabitation there wasfaflurebythe 
husband to consummate the marriage and the husband contended that the time was not long 
■enough to determine whether the marriage oonld be oonsonmated it was held that the vrife 
was entitled to a decree smee the marriage had not been consummated oiring to the h ud iand*8 
iocapadty.*** Where it was shown that the husband whaaepa(«wy«uw<ll| >ediiutted made 
be^i^t attempts over a protracted period to censummate the^ milHi^h^b^ '%i3e^ owing to 
<the unreasonable resistance of the wife and the resistance continued even after dte had fixmaBy 
consented to perform her conjugal duty and there was no structural defect, the wife^ rehisai 
watdue not to obstinacy or caprice but to en invineible repugnance to the net of censumnuip 
tion*** Attempt by the husband <nily on one nigh* the marriage to connunmate the 
marriage and the wife’s refhsal thereto on the groimd tbatshe had been forced into the meoaege 
Coupled with her leaving thereafter to her parenu* houK does not wamnt inference of 
•incapecity on her part to Consummate the marriage.*** 

(1821 G. V G., 1924 A.a 349} AaB v. Ball, 19» CW. <84. 

(183) Vsinun V. tn^U, 1977 P AH. 97. 

(184) (1958) 1 W.L.R.<19. 

(185) A. V. B„ 54 Bob. LJU LA 1966 All. 156; OkmikA EAnaA v. Mmat 

MrulOn, 1972 P. A H. 474 Gf.. Matk^ di««s«w ▼. rfhwraa^ (1979) 2 ILLJ. 901 (F.B 

(186) AAok Kumtr v. JVinMf Mam 197« Ri^dbuii LJL 96: 1978 Mat. L.R. 1 (Mhi). 

(187) Vtimm v. iaOwu. 1977 P A H. 97. * 

(188) B.,v.B..a998)2AnSJl.77. 

(129) a, V. inpn. 

(1919 BHf WW*v. 8^1,^ 



7. GanbiUtj flf tih« daieot — In England as well as in America, it is recognifed that 
impotency to be « ground for divorce mutt be incuraUe. There is no such condition or qu^ 
ilcation impoied by this dause for impotency operating as a ground for a decree of nullity. 
In England and America it it generally held that if the condition of the respondent is curable 
«yith medicine or will yWd to or can be removed by*a surgical operation not gready dangerous 
to life or extremely painful, divorce must be denied if the defending spouse has not refused 
and does not refuM to submit to the reqtiisite treatment, although upon refusal to submit to- 
such treatment, the impotency may be regarded as permanent. In H. v. P. »»» it was held 
that where it appeared from the husband’s evidence that whenever he sought to have sexual 
intercourse it produced hysteria on the wife’s part and hence the marriage could not be- 
consxunmated for a lo..g time and the wife refused to submit to inspection to find out if the- 
defect IS curable, the petitioner was entitled to a decree of nullity. A malformation would bp 
held to be incurable if *he curing of it is attended with great risk to life and is of doubtful 
success, StTfttt V. SttnH But L v £.,*•• where it appeared that the wife might probably be- 
cured if she would submit to an operation involvmg no great nsk to life but she refused 
to do so, the Court granted a decree of nullity. 

The question of curability of impotence is not a relevant consideration for the purpose 
of a decision under section 12 ( 1) (a) as amended in 1976. If it is found that there was no 
consummation of tfae marriage due to the impotency of the respondent, the petitioner is 
entitled to a decree, >•*. Whatever might have b««n the position at the time of the marriage,, 
if it IS clear be it due to surgical treatment or otherwise the marriage is capable ofconsununa- 
tion at the time relief is sought no decree of annulment of marriage can granted.*** 

8. Impotoncy qua tli« patitioiiar. — A person may be potent generally and yet 
incapable of performing sexual mteroourse with a particular individual.*** A husband, 
generally potent but impotent with respect to his own spouse has to be regarded as impotent 
for the purpose of section 12 (1) («).*** For a decree of nullity of marriage under this section, 
it is not necessary to show univeraid impotency on the part of the respondent. It is sufficient 
if impotency of the respondent is proved as regards the petitioner, that is, if the respondent is 
entirely incapable of sexual mtercourse with the petitioner, though not with other persons, a 
decree of nullity may be granted. The marital relation being with the petitioner, if the 
respondent is incapable of consummation with the petitioner, the contract of marriage 
ought to be ' dissolved despite the power of the respondent with respect to other 
persons Hence, the prmciple must be that relative and not absolute impotency is necessary 

(191) (1873) L.R. 3 P. at D 126 

(192) (1862) 28 Sw. and Tf . 422. 

(193) 7 P.D .16. 

(194) Sauur v. SmgOia, IgTl Gal. 213. 

(195) v. Shontt Diet, 1978 Punj 181 

(196) S«e JatiM Lit v. Skjim Aaate. 1966 AU ISG^aiaiUata v. yamM, 1986 KLP 8. 

(197) 5rAHls V. JOtJbiJir, (1979)77 Pl^. LJU (D.) 79. Xwjafao U^DiH v. BMUt 1979 im. U 
Udmn V. htdtt, 19n P. h H. 97; M.tesws v. GJU. (I9N) 2 An, W.R. SXL 
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8. 1!Q nv mBOMAasxAomAOT (ncv ov 1959) 

and iufficient, JV. v. H- v. «.*•* In v »••• it wa« further held that if a party to 

a marriage once deliberately afBrms the marriage by allowing a previout petition for del- 
ing the marriage a nulhty to be dismiiaed he or the cannot subsequently be allowed to obiect 
to the marriage and file a petition for a nullity decree on the same ground- 

9. Barnaniiess andatasility.— Impotency does not signify sterility bi^ incapacity to 
have normal sexual intercourse.*** Barrenness and sterility by themselves cannot and do not 
prove impotency, however long had been the period of such defect Inability to beget and 
bear children is not a grouud for dissolving the marriage if it is not«proved that there was no 
power of complete copulation If the wife is capable of vtra eoPuta and nattifal eottus, the 
absence of procreative or conceptive power is not a ground for a decree. 

In Kanti v. ffor^*** it was held that where the marriage could not be consummated m 
the ordinary normal way on account of the abnormal sue of the respondent’s (husband’s) 
Organ, the respondent must be considered unpotent so far as the petitioner was concerned 
In George v. iundoi,*** Justice Rainaswaim lays down that if at the tune of the marriage 
one of the parties i» and continues to be incapable of effecting or permittmg its consummation 
by reason of either some structural defect m the organs of generation which is incurable and 
renders complete sexual intercourse impracticable or of some mcurablc mental or moral dis- 
ability resulting, in the man m inability to consummate the marriage with the particular 
woman, or m the Woman in an invincible repugnance to the act of consummation with the 
particular man, the marriage may be declared avoided by a decree of nulhty, Rangatwami 
V. Rangaswemi.*** 

10 Barden of proof —As a general mle the burden of proof on the question of 
impotency of the respondent is upon the petitioner *•• The impotency of the respondent being 
a peculiar matter within the exclusive knowledge of the spouses, preoj aliunde of the mfirmity 
is always difficult, but where a decree of nullity on the ground of the respondent’s malforma- 
tion is sought, the relief need not be granted unless the existence of incurable malformation 
which prevents the sexual mtcrcourse is spoken to by the medical man who has exammej 
the respondent It is not competent, in the absence of provision, to any party to Compel 


(198) 2 Roberts Eccl R. 625 


(199; 1928 Bom 279 
(2001 Ibid 

(201) ShewmUi v Phurto, 1971 MP 168, Rfjhawanv Mykawan, 1973 Delhi 200; Ushman v. Inderut, 1977" 
P. & H 97 

(202) 1954 Mad. Sl6 I.L.R,(1954) Mad. 15.- (1953) 2MLJ 689 66 L.W. 1029 

(2031 67 I. W 676 1957 Mad 253 

(204) 1957 Mad. 243. 


1205) Re^er v. Sttnh 1978 P, fc H. 181. 

(206) See in this context D v. A , (1845) 1 Rob. Ecc. 279 [incipient vagina m the form of a edde joe— deci 
of nullity granted), Lenmi Devi v. Botulnl 1973 R^J. 89 [artificial vagin. of 2J .nebet length constructed where 
previously there was none^ncapaaty for sexual intercourse inserted]; ' Sanm v. ShtfAe. 1977 CU. 213 (res- 
pondwtwffermgfr^ treatment made mtetcoune pamful-contuinmation 

coamdered not pcMble]; $.t. v. J.y, (196S) P. 67 [eoltui by moms of artificial vagma bekl to amount to eern 
etpafa >0 a. to eonpimxnatelv M. v. & 1963 K«r. L.T. 9I5 [itfter rirgical operaUon vagina pennittmg^ mxua 



1002 mmv law [S* 

the other party alleged to be impotent to submit to medical examination.*® ’ The Court no 
doubt has got the power to order the medical examination of the respondent but this power 
has got to be used with great caution, due regard being had to the protection necessary to be 
given against violence to natural deUcaev and sensibility especially of the female spouse. No 
doubt, if the respondent refuses to submit herself or himself to the medical examination 
necessary to corroborate the evidence of the petitioner, it is open to the Court, to draw an 
adverse inference against the refusmg party, but it is not bound to do so. Btrendra Kumar v. 
Hemalata'^^ Husband’s admission of impotency is sufficient proof and no further evidence is 
nc'-ded ®®® If the respondent confesses to non-consummation and refuses to undergo medical 
msjjcction decree of nullity may be granted.**® In a proceeding under section 12 (Ij (a) 
where the evi Icnce of one spouse alone is available there is no need for corroboration if such 
evidence is reliable Medical certificates do not prove themselves and must be strictly 
pioved by the doctor issuing them, who must state what tests he carried out for arriving at his 
conclusion and must be able to stand cross-examination and convince the Court about the 
correctness of the said conclusion, Gonsalves v IsWariah*^* Where the evidence establishes the 
possibility of only an incipient or imperfect coitus^ impotency must be held to have been proved 
Clarkfv Clarke It is said that if the marriage remains unconsummated and the spouses, 
appear to be capable, it muit be presumed that the incapacity must be imputed to the man 
and not to the woman, but this is a presumption of fact which can be rebutted by medical 
evidence. 

ll. UnsouiidneM of mind or mental disorder or insanity or epilepsy — As a 

general rule, a marriage contract will not, however, be decreed void on the ground of want 
of mental capacity unless there was at the time of the marnage such a want of understandmg 
in the party as to render him or her incapable of understanding the obligations and the 
nature of the contract and whatever might have been the condition of the party’s mind at 
other times, its condition at the time of the marriage itself must govern the question of capa- 
city As stated m American Jurisprudence, Volume 17, section 170 at page 227, it is declared 
that regardless of whether or not the subjection of the will to some wild or uncontrollable 
impulse, appetite, passion or propensity is attributed to disease and considered a species of 
insanity, yet as long as the understanding remains so far unaffected and unclouded that the 


intercourse]. Garushji v Asrfii^sAoi, (1967} 8 Guj LR. 966 [vagina alter surgical operation capable of perautting 
normal coitus negatives impotence], Rnjender v Sharat Dem. 1978 P. & H. l6l [Doctor certifying vagina though 
only I ^ inches no obstacle to sexual union— impotency negatived] 

(207) Revamma v. Shanth/^pa, 1975 Mys. 136. 

(208) 24 aW.N 914 Sec m this context Btswas v. Bisvoas, I L.R. 48 Cal. 283; BtPm Chandra 
V Madhuriben, 1963 Guj 250, cl, Mttra v Afi/rc, 1971 Cal. 1, Maragathamrfl v Ebenezer, 1971 Mad. 27, 
Mathuram Auguihnt v Vvayaranh (1979) 2 MLJ 301 (FB.) [cases under the Divorce Act] Sec further the 
I'liglish decisions F v. P , (1896) 75 L.T 102, B. v. B., (1901) P. 39, W , y (1905) P 231. 

(209) Suchartta v Rojuukr, (1976) 77 Puoj. L.R (D)79. 

\2ro) Hamson v H^rruor, 4 Moo. P C 96; but see Arun Kumar v. Sujharuu Bala, 1962 Orissa 65. 

1211) Smarnabahan v Rashm* Kaiit, 1970 Guj 43 Cf., however TPC.D v. D , L.R, 1 P. 127 

(212) 1953 Mid 848 

(213) (1943) 2 MI ER 540 
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afflicted peraon u cognizant of the nattue and obligation of the contract, the caae is not one 
authorising a decree avoiding the contract. This test of the capacity to underttand the 
marital obligation existing at the tunc of the contract is applicable even in cases of a person 
who IS afflicted with the malady of the mind periodically or temporarily. Still the question is, 
was the man or the woman, when entering into the contract of marriage at the tune c. its 
solemnisation, m such a state of mind as to comprehend and understand the obligations of 
matrimony. If the answer is “yes”, the marnage is valid. If the answer is ‘«no” it is liable 
to be declared void. 

Under Section 12 (1) (6) read with Section 5 (d) a marriage becomes voidable and 
may be annulled if at the time of marriage the respondent was incapable of giving 
consent due to unsOundness of mind or though the respondent was capable of giving 
a valid consent that pei son was suffering from mental disorder of Such kind and degree as to 
render that person unfit for marriage or begetting children or the respondent had been subject 
■to recurrent attacks ofmsanit> or epilepsy. 

A marriage of a person subject to temporary or periodical insanity, if contracted 
during a lucid interval, is valid whatever might have been tbe condition of his 
mind either befoie the marriage or after it Sec a lucid exposition of the position 
with reference to annulment of marriage on the grotmd of msanity of one of the 
spouses at the time of the marriage m Aitintshw^ Doit v. inita JTiwtark*^* Subsequent recovery 
of the person from unsoundness of mind does not affect the question of the validity of the 
marriage Medical evidence, though it may not m all circumstances be a detenmnmg 
factor, 18 none the less a most important element of evidence. Both pre>nuptial and post- 
nuptial physical or mental state of the respondent may be considered to deternune the reqion- 
dent’s mental state at the time oftheniamrge 

12 Evidence and preeomptica — ^The burden of proving that the respondent was 
of unsound mind at the time of the marriage is upon the petitioner. That is discharged by 
showing that immediately before and after the solemnisation of marriage the letpeadent has 
been proved to be of unSound mind. The burden then shifts to the respondent to show that 
when the marriage was contracted he or she was in a lucid interval and therefore the mairiage 
was valid The latter burden is a very serious and heavy burden indeed, and the quests 
nf Its discharge must nccessanly depend upon very cogent and clmching evidence regarding 
the lucidity of the mental Condition at the tune of the marriage. More often »ha « not, the 
question has got to be resolved by resort to the assistance of medical opinion of experts who 
have had the opportunity of observmg the alleged lunatic and studying his ways of mind and 
'uiswers, to relevant questions In G v. M.*’* Lord Selborne has opined that where the party 
knowing that the other was o lunatic at the time of the marriage approbated the marriage and 

(214) Amina Rgy v. Probadh Mahan Kof, 1969 Csl S94; Pramah Kgmar v. Kridm, 73 Ca] W N 448 1975 

109; Hc also Mt Titb 1934 All. 273. 

(215) Bw'i Dm v. Bantrjat, 1972 Delhi 30. 

(216) I.L.R (1963) 2 Punj 263 1963 Pui^. 449. 

^217) Proanb Kwiafy.Ktidma, supra. 

(218) XnrithChan^ra V. MoBjuranifJd Cal WJ4. 36: 1973 Gal 343. 

(219) 10 Appeal Caws 171. 
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has received benefits therefrom and it would be unfair and inequitable to permit him or her to 
disown the marrufre bond after havmg received advantages the prmaple of estoppel may 
well be applied to prevent the spouse so benefited to go back upon the relationship But even 
where the medical evidence let mis, as often happens, not very conclusive, there ?s nothing to 
prevent the Court from weighmg the evidence of parties and preferring the evidence on one 
side to the evidence on the other m adjudicatmg on the respective contentions 

1 3 . Conacat obteined by fyree or trsmd —Section 12 (1) (e) lays down that a mamag® 
IS voidable on the groimd that the consent thereto of the petitioner, or of the guardian of tb^ 
petitioner where the bride had not completed 18 years of age has been obtained by force o 
fraud. For the clause to be attraced the consent should have been obtamed by force or fraud 
before the marriage was solemnised. There is no requirement that it should have been obtained 
only at the time of the marriage *»• A petition on this ground cannot be entertained if it is 
presented more than one year after the force had ceased to operate or the fraud bad been 
discovered or if the petitioner has. with his or her full consent, lived with the other party as 
husband and wife after the force had ceased to operate or, as the case may be, the fraud had 
been discovered (Section 12 (2) (a) (n) and (nt) ] 

14. Force — It has sometime® been said that m order to avoid a contract entered into- 
through fear, the fear must be such as would impel the person of ordinary courage and 
resolution to yield to it. This is not an accurate statement of the law. Wherever owing to some 
natural weakness of intellect or some fear whether reasonably entertained or not, cither party 1 * 
in a state of mental incompetence to resist the pressure improperly brought to bear, there is no 
more consent than m the case of a person of strong mtellcct and more robust courage yieldmg to 
moresenoua danger 6coU v Sebtnght**' It is not necessary that the force or threat that has 
compelled the consent must have been made by the respondent personally. It is enough 

the respondent knew at the tunc of the marriage that the consent had been obtained by force 
and was not a free consent. It is not necessary that the person responsible for the threat is 
a relation or friend of the respondent. The proper meaning of that term is that the consent 
must have been induced or compelled as a result of an apprehension of injury actually threaten- 
ed or factually infificted It a person had not intended to go through the form of marnaite 
which he or she had been compelled to go throuch as an automaton, he or she «annot be 
deemed to have gone through the marriage at all and such marriage would be invalid »** 

Cases of consent induced by force or duress are not very frequent but they are not 
absent altogether The following may be taken as illustrative cases which would show the 
nature of the force or duress that is contemplated under this dause for invalidating the consen' 
required for a valid rnamage In Scott v Stbrtght sss a voung woman fairly well-to-do had 
become engaged to another and having been mduced by him to accept bills aggregating to a 
considerably large amount, found herself m distress on account of the threats of action against 
her by those who had discounted the bills. This distress affected her health resulting m both 
mental and bodily prostration reducing her to a position of incapacity to resist coercion or threat. 
The man to whom she had been engaged and who was the cause of her financial condition told 

(220) Babujt Ponmato Kuer v. Ram Agja Stngh, I 968 Pat. l9o, 

(221) 12 P.D i4 

(222) V Ramnappa, 1937 Had. 332; inaihflaih Dt v. La„,baH Dam. 1959 Cal. 778. 

(223) Supra. 



S.. 12] 


THE HINDU UAKRIAOB ACT (XXV 0» 1955) 


1005 


her that the only way of avoiding bankruptcy proceedings and expoeure was to marry him, 
and thus coerced she went through a form of marriage having been threatened just before the 
marriage ceremony that if she evinced any signs of not acting voluntarily dunng the ceremony 
he would Simply shoot her. The marriage was not consummated and the woman filed a petition 
for declaration of nullity This petition was ordered on the ground of force having induced the 
consent of the petitioner So also m BdrtUtt /. c. Rice v. /?»«,*** a young woman was forced to 
consent to marry a man, who had paid attentions to her but whose attentions were repelled, by 
his showing a pistol and threatening to blow out Ker brains, and in fear she was forced to go 
through the marriage ceremony. This marriage was declared a forced marriage and hence void 

Cases have arisen of marriages having been brought about between a seducer and the 
Avoman seduced, by force or threat exhibited by the relations of the seduced woman, who 
naturally thought that the only way of remedying what had happened was to compel the 
seducer to marry the woman seduced Even though by reason of the force or threat the consent 
of the husband Cannot be said to be a free consent, still Courts have held that m such cases 
the force ought not to be allowed to vitiate the marriage and th^t a petition for declaring the 
marriage a nulhty should not be entertained with sympathy by any Court. 

If in any particular case it is found that the consent of the vnfe had been obtained by 
the use of force or fraud or similar influence exerted on her by another, even though related 
to her but interested m the husband, then the marriage cannot be held to be a valid one. 
For instance m Clarke v Clarke, the petitioner who was about 17 years of age and of w«ak 
and nervous temperament was induced bv her mother acting m concert with the respondent 
to go through the ceremony of marriage with the latter. The petitioner, who was under the 
abnormal influence and control of her mother, was persuaded to go through the ceremony by 
the representations made by the mother that it was only a betrothal. The marriage was not 
consummated and was held null and void on the ground that it was vitiated by the duress of 
the mother. If m this illustration the mother had acted not m concert or collusion or conspi- 
racy with the respondent-husband but of her own accord in the honest impression that such 
a marriage would be good for the daughter, it cannot be held that the marriage was mvalid 
The vitiating circumstance in the above marriage was that the mother was practically the 
instrument of the respondent and what had happened was instead oi the respondent overbearing 
the mind of the petitioner, he had done it through the instrumentality of the petitioner'a 
mother. In law the result would be the same so long as the source of the force can be 
traced to the respondent. In Cvopei v. Cr<me. two cousins entered into marriage the woman 
consenting by reason of the threat held out by her cousm to shoot himself if ^ refused to 
marry him. The marriage was never consummated but it was held that the evidence was not 
sufficient to rebut the presumption of consent. From the above cas^t the general principle 
that can be deduced is this . That the force that must have been exerted to Induce the consent 
must be such as could not be resisted “by a person of ordinary understanding anrf courage* 
But circumstances m any particular case may exist where a woman by reason of her bodily or 
mental condition could easily be coerced or frightened into doing sm act* which nonnalty she 
Will not do, if thatact happens to be a marriage, through which she goes in a state of mental 
paralysis or fright, the marriage should be dedared null. If, on the other hand, the consent 

(224) 72 L.T. 122. 

(225) 1896 Prolh 1. 

(226) 1891 Prob S69 
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IS induced by mere empty threats or menaces normally one would not take serious notice of, 
that could not be pressed mto service as a ground for nullifying the marriage In Parqjteie v. 
Parojuie it was held that a marriage of a daughter brought about by the terror instilled in 
her by her father was invalid as she never m fact consented to the marriage. 

Is fraud — ^Fraud vitiates even the most solemn transaction and so does it m the ease 
of a marriage contract What amounts to fraud and when it will operate as a vitiatingr 
circumstance justifying the presentation of a petition under this section must be answered with 
reference to the facts of each particular case In the case of force, there is the fear and there is 
no free consent. In the case of fraud, the consent is there, but there is deception with reference 
to mistaken or misrepresented facts deliberately presented to influence the mmd. No decree or 
deception can avail to set aside a marriage knov\dngly made unless the party imposed upon has 
been deceived into marrymg another and thus has given no consent at all. Generally- 
speaking, concealment by one of the parties m respect of his or her status, qualifications, charac- 
ter, reputation, habits, health, ere., is not sufficient for avoidmg a marriage on the ground of 
fraud because in all cases of marriages the parties must take the burden of informing themselves 
in respect of these matters. In Rahi Bala v. Jtamakris/ma, ••• it was held that where a woman 
! marries without informmg her husband of her previous unchastity, the fact that the 
' husband would n«t have married her had he known the previous conduct of the wife would not 
amount to fraud so as to, vitiate it under Section 12 (1) («). Though prior to the amendment of 
1 this clause by Act LXVni of 1976,some dedsions had taken the view that the term 'fraud* in 
the unamended clause was restricted to deception in relation to the marnag[e ceremonies or to 
to the identity of the party marrying,”* what is 'fraud' is now expressly set out as “fraud as 
to the nature of the ceremony or as to any material fact or circumstance concerning the 
respondent.*’ Hence a marriage can now be annulled under Section 12 (1) (c) even if the consent 
was obtained by fraud as to the nature o! material facts concerning the respondent much prior 
to the date of solemnisation of the marriage.* •• 

16 Conaont; indnoad by fmrad — Not only force but also fraud may induce a consent 
which would nullify a marriage. A Hmdu marriage is a sacrament and not a contract Hence 
‘fraud* m Section 12 (1) («) cannot be taken to mean the same thing as what is mdicated m Sec- 
tion 17 of the Contract Act.*»» Particulars of the fraud alleged must be given in the substantive 

f petition. Mete mention of fraud or fraudulent concealment is ineffective.*** The chief mgre, 
dicnt of fraud is deceit or unpoation by conduct or representations inducmg a belief m the repre- 
sentee in facts which do not exist, or by suppressmg such material facts which if known would 
not have attracted the consent. The position has been succinctly summarised in Raydcn on 
Divorce, page 45 (5th £dn.) as follows. “ Fraudulent misrepresention or concealment docs not 
affect the validity of a marrii^e to which the parties freely consented with the knowledge of 


«27) (1958) 1W.R. 1280. 

(228) (1969) 73 CaU W.N. 751 

(229) See lUjammv Ottpabai, 1974 M.P. 52; 1973MPL.J. SK, Pmbava v.Suaramaa 1979 Ker LT 
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nature of the contract. But if a person is induced to go through a ceremony of marriage by ^ 
threats or duress or m a state of intoxication or in erroneous belief as to the ceremony tvithout 
anv real consent to the marriage, it is invalid; in all such cases the test of vahdity u real 
consent to tlie marriage ” ^ 

Consent of girl obtained by misrepresentation of the. age of the bridegroom made t© | 
the mother of the bride acting as her agent, ••• consent obtained by representing the respondent | 
to be a Brahimin boy whereas he was in fact a dasiputra,*** conducting the ceremony 
in a language which the petitioner did not know and whic h she believed to be for her.CQavcr-^ 
sion to Hinduism whereas m fact it was a marriage ceremony with the respondent, •»* have 
been held to make the marriage null and void, but not where coc&ent was obtained by sub- 
stituting the horoscope of another girl*** or where the fact of the appellant havmg been once 
mar ried to another woman was concealed •*’ 


17. Concealmeist of pre-smptial luachastity. — ^The fact that prior to the marrbge 
the wife had been unchaste and was even leading a life of a public woman indulging in 
promiscuous intercourse with all and sundry will not vitiate the marriage on the ground 
that she had not disclosed her previous immoral life to her husband and he was unaware of 
it a. the time of the marriage. ••* A fortton if the husband had notice of the immorality he 
could not complain on the ground that previous to the marriage she had yielded her virtue 
to another Even if she had become pregnant prior to the marriage and had even borne 
children, it would not be a ground for the nidity of a marriage, whether the same was 
known or not known to the husband If her husband prior to the mamage did not care to 
enquire about her antecedents and satisfy himself about the suitability of the alliance m all 
respects which would influence his consent either way^ he must thank himself. No doubt a 
woman who becomes virtuous after previous bad record may have the courage to tell her 
f^ture husband what she had been and taket he consequence of the refusal But how 
many such women can we expect in normal life? In the circumstances therefore, th® 
mere immorality of the wife which is a thing of the past and her concealment of it from the 
knowledge of the husband, could not be a ground for a decree of nullity and the decisions which 
held to this effect can be upheld as correct on this ground. S «0 American Jurisprudence. Vol 
17 , pp 215-217 

18 Concealment of diseases — Concealment by one spouse from the other of the 
fact of the former’s temporary mental derangements occasionally occurring would not be a 
legal ground authorising a divorce or annulment of the marriage. The law docs not guaTSifee 
every husband or wife a rational mental standard of mmd of the other spouse. In some 
cases, the existence of venereal disease and its concealment by the spouse sufi^mg from it 
from the other has been held to be a good ground for the annulment of the marriage.*** 


(233) Bthjt Pmmala Kutr v. Ban Agtu Stngk. 1968 Pat. 190. 

_J(334) Bimia Bm v. SmM Lai, 1957 M.P. 8, 
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Mere concealment of a diiease would not be a ground for avoiding the marriage unleu 
the disease or ailment falls under lection 13 of the Act. Hence, the concealment ot the fact 
:hat the bnde was suffering from consumption would not be a ground for avoiding the 
marriage. Ananth Nath v. tajyabati Dtvt **• 

I 9 . Fraud as to identity of the sponae or the nature of the oesremony etc. — 

Though the section does not use the expressioa *‘mutake*' along with the expression **fraud" 
as a ground for a nulhty of marriage, cases have held that a marriage can be declared void 
where one of the parties entered into it under a mistake as to the identity of the other person,*** 
Such a case may ouiur where one of the parties 1 $ deaf and blind and goes through a ceremony 
of marriage with smother thinking that the latter is a particular person which he is not 
Fori V Stnr.*** See also Harrod, v Hatrod*** F«tdv. Stetr,**‘ the petitioner was a girl of 17 
and she was made to go throt^h a ceremony of marriage with the respondent who was a 
friend of her brother. On the day of the marru^ she was taken to the church where the 
respondent was waitmg for her and the ceremony of marriage was gone through which the 
petitioner understood as being merely a betrothal. After they came out of the church they 
separated and subsequently the petitioner married another whereupon the respondent claimed 
her as hu his wife. It was held that there had been no mamage of her to the respondent, she 
having been right through under the impression fraudulently brought about that it was 
a betrothal. 

A marriage of a Hmdu rmnor girl below 15 years cannot be anuuUed under Section 12 
merely because her brother who gave her in mamage was a mmor below 18 years. It cannot 
be said that msuch a case the marriage was performed either by force or fraud •** 

20 Limitation of one year for presenting tlw petition.— A petition for a decree 
of nulhty of marriage on the ground that the consent had been obtained by force or fraud 
must be presented within one year after the force had ceased to operate, or, as the case may 
be, the Iraud had been discovered. A petition presented even a day after the one year 
period is incompetent and must be dismissed The reason is force or fraud though undoubtedly 
a vi,tJating circumstance, may not always raise a reaction of dissatisfaction at the marriage 
brought about A spouse may not be wilbng if there had been no force. But after the 
marriage had been brought about, he or she may awaken to a realisation of the desirability 
of the alliance m spite of the force or fraud and would consent to the marriage being treated 
as valid It cannot be denied that the period of one year prescribed is a 1^ enough period 
in aU conscience, and a spouse whe lies by without protest resorting to the proceedings 
forjttulhtyofthe marriage within this period must thank himself or herself if the petition is 
dismissed On the ground of b^latedness. 

It has been held regarding simUar proviswn in section 12 r2) (i) (li) that it does 
not prescribe a period of limitation but is iu terms mandatory and provides that tbs Cknirt 

(240) 1959 Cal 778, See also JUgtwma v, (1971) 73 840. [Concealment of bride’s 

suOenng from e|>ilepsy doct not amount to fraud.] 

(241) See it«sfai v. Bai. 1974 M.P. 52, 54. 
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(244) KtUegtt v D«Si Jtm, 1961 H.P. 1. 
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4mn not entertain thA pecitkui if the oonditiQiit bid down therdn are not ntbfieyL Beane 
a petition flkd for nullity of narriage on the grouad mentioned in ' aeotion 12 (1) (d) on 
theday on whidi the Court opened after the Vacation during which period, the period 
aentkmcd in section 12 (2) fi) («) had terminated, cannot be entertained: Sa$tm 0 m o. Tafoda 
v. Subramam*i*^* 


2l« C^HiWtatioB. — The second ground embodied in clause section 12 (o) 

-which prevents a petition for nullity of marriage brought about by force or fra^d is ^ the 
parties living together ai hu^and and wife* in spite of their kaowigdi^ of the fntod or the 
force employeid. This clause or condition does not depend upon the lapse of any time after 
the discovery of the vitiating circumstance. If the discovery is made even a day prk^ ^jto the 
living together as husband and wife whidi in the context means having sexual mtercour*e, 
the petition deserves to he dismisiecL The principle underlying this concution appears to be 
the principle gatherable from the idea of cmidonation. It is altvays open to the par^ btoo^t 
together in a marriage despite the force or fraud employed for bsin^g it about, to stsmd by 
that aUianoe even after their knowledge of the vitiating drcumstanee, and if they apprdbAte 
the alliance by living together as husband and wife, it will no longer be open to them to 
reprobate it by filing a petition for a deereeof nullity. Sudi kving together ar Inuband and 
wife must be with full consent of the spoule on whomthe fraud , or force has beep exerted. 
'Where the husbaud suid wile had lived tOgether^er the disoovmy of thg firsuad, the period 
of sudi living is not relevant for purposes of the condition laid down in Section 12 (2) (a) 
(«) ’ If on discovery of the fraud by one of the spouses, he or she it prevented from going 

away and is forced despite his or her will to continue cohabitation, that would not prevent 
Wm or her from filing and succeeding in the petition for nullity of marriage on the ground of 
condonation or acquiescence. 


22. Pregnadey at the tima of uienumriage; auction U (1) (d),— This cUuse says 

that a petition for nullity of marriage can be ffied by a husband on the ground that the 
respondent was at the time of the marriage pregnant by some person other than the peti- 
tioner. It is necessary to sustain the petition that the petitioner was at the time of the marxisige 
ignorant of the pregnancy of the respondent, and that the petition is filed within one year 
after the ctmimenoement of the Act in respect of the marriage solemnised before the Act and 
within one year of the maniage in respect of marriage solemnised after this Act into 

force. It it also further necessaiy that no marital intercourse had t*ken place since the dis- 
covery by the petitioner of the existence of the pregnancy of the re^Kmdent. The (act that 
tM r^ndent was pregnantat the time of the marriage by the, petUioner himself would not 
a ground A question may arise whether the wife’s pregnancy caused by jnteroouree 
with one other than the petitioner prfor to the marriage of whjud* the petitfouer was isnorant 
toti|m;pptition«?«the, time pf the nSage, 
would ^hdme the mamage on the groundof fraud exercised by the rnioiHleBt 
ofsectum 12 (i). On this miettkn there is thb iUt^a^ 
the Aaeikan .lurisprudenoe, VoL 17, p. 215. The prevailing AmcricTri^, 
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nuptial piegnancy by a man othtf than the huaband which is concealed t© the? husband* a 
ground for divorce. Unless it appears that the husband himscir had intercourse with the si^e 
before the marriage, it has been held unnecessary lor the husband to show express representa- 
tions by the wife that she was not pregnant. In England the rule seems to be that the^n. 
cealment by the wife of her pregnancy by another man at the time of the marriage is not a 
ground for decreeing nullity of the marriage at the suit of the husband and ^he view taken by 
lo mr Courts of this country appears to be that such ground is not sufficient for decreeing 
nullity, or that since the grounds for divorce are purely statutory, in the absence of statutory 
authorisation, a divorce cannot be granted for such cause. The husband’s knowledge of Che 
pre-nuptial pregnancy of the wife bars relief for such ground. It is the generally accepted 
View t^t if he had sexual intercourae with her before mamaf>e, a decree could not be granted 
regardless of the paternity of the chdd and the fact that she represented Ihcrself pregnant by 
him. la such a case the husband, oa account of hi» knowledge of the wife’s unchastity, is put 
on his guard and esmnot allege that he was induced to contract the marriage by fraud imd 
deceit on the part of the wile In some cases this is held to be the rule if the husband 
had "larfe no attempt to ascertsun that such representations are true or false. However it has 
been held that pre-mantal incontinence of the parties will not prevent a man who is deceived 
by the statement of the woman that she is pregnsmt by him when in -fact another is the 
cause of the pregnancy from procunng divorce under a statute allowing divorce for fraudulent 
contract if he acted m the msumer as a reasonable man might be expected to act. Furthermore, 
under a statute expressly providm? that ante«nuptial pregnancy of a woman by one other than 
the husband and the concealment thereof from the husband are grounds of divorce, a husband 
H entitled to divorce from the wife where the is pregnant by another notwithstanding he 
might have had intercourse with her prior to the marriage. It is stated that the statute makes 
no exceptions to the rule theicm prescribed because of the husband’s participation in his wife’s 
incontinence, and that sudt participation will not be read mto the statute bv construction nor 
does the husband's participation put him on enquiry as to her relations with other men so 
that he cannot complam”. 

Under section 12 of the Hindu Marriage Act m order to sustain a petition the only 
things that the petitioner has to prove are (1) that at the time of the marriage the wife syas 
pregnant; (2) that the pr^nancy was by some person other than the petitioner; (3) that the 
petitioner vnu ignorant of the pregnancy at the time of the marriage; (4) that the petition was 
filed withm one year from the date of the marriage and (5) no marital intercourse has taken 
place smee the discovery by the petitioner of the respondent’s pregnancy. The burden lies on 
the petitioner to prove ixregnancy cf the respondent by some other person.** • The requirement 
as to filing the petition wkhin one year of the marriage under section 12 (2) lb) (n) i' 
mandatory.*** Since the requireinent is a condition precedent and not a period of luo^tation 
Section 5, Limitation Act cannot be invoked.*** It would seem that even where the husband’s 
right under the section has been concealed from him by the fraud of his wife during the 
concerned period a petition under sectioh 12 (I) (d) will not be competent thereafter.* 

(2*6) MmOtisbtrt v. Mumdbtd, 1979 M.P. 4) (Fetitioner should prove beyond reaaoiuble doubt admission 
oi parties inav aiae be considered) , Maktndra v. SmuUa, 1965 S.C. 364; JViAfif Ktmar v. AmoK Ksma$, 1968 Cal. 
105. 

(249) 2Mys. 1.^256, 1976 My«. 179; v. (l97Sj 

14 aUR. 6201 1974 Ou]. 111. 

(250) Fdftimvit V. SatromeMee. (1969) 1 1C.LJ. 924i 1969 Mad. 479; v. Mmtribai, supra. 

(251) Oh^ v.CAaplin, (1948) 2 AU. E.R. 408. 
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If it ii 4oubtlyl w^h<r the pregnancy was by the petitioner or by somebody else by reatJ 
the p«Mti<»er radotherf having liad intereonrte with the respondent prior to the toax^^gej 
benefit of doub^ must be in favour of the validity of the marriage for in such circtimstances ir 
is not possible to sey that the respondent was pregnant by some person other than the 
petitioner. Again if the circumstances proved do not clearly show that the petitioner was 
Ignorant 6i the fact of the ptegOaOey at the time of the marriage, and it^ is doubtful if he 
knew about it or not, the burden of proof that he did not know abbut the pregnancy must 
be thrown on him, tlw presumption being that he did knoM' about tlie pregnane^' '•t that time. 
Again, if marital mtercourse was shown to have tdten place betw e e n the petitioner and 
the respondent after the dbcovery by the petitioner of the pregnancy— a circumstance 
which would be fatal to the maintainalMitty of the petition— tl e or ly way m which 
the petitioner could overcome this hurdle or objection is by proving that the marital inter- 
course which was had was not with the petitfoner*i consent, out that he had been forced to 
it by threat or duress overpowering hit wfll. SiuArrie v. Sta^mu v. 

Where it w'as found that the wife had given birth to a mature child within 167 days after the 
marriage, it was held in the dreumstanoes of the case that the burden of proving that the child 
was the child of the husband was on the wife JilishU Kumar v. Biswas***. This al<o 

holds that giving of bloods amples should not be compelled for test of paternity ol the child. 


Where the medical evidence clearly established that the responaent wa* pregnant <incc 
long beforithe date of the wcddhiig>the testimony of the doctor who was expert m mid-wifery 
cannot be rejected on the ground that she had not specialised in gynaecology.*** 


IS. P lw CTC ie . — (1) Any marriage solemnized, whether before or after the commence- 
ment of this Act, noay, on a petition presented by richer the husband or Che wife, be dissolved 
by a decree of divorce on the ground tnat the othtf party — 

*[(i) has, after the solemnization of the marriage, had voluntary sexual intercourse with 
any neison other t han hi* or h er ^ouse; cw 
(t-«) has, after the eolenmizatioo of the marriage^ treated the petitioner with cn elt) ; 
or 

(i-A) has dCKried^the pcfitioaer for a continuous period of not less than two > ears 
immediately preceding the pmentation of the petition; or] ~ 

(n) h ag .ceased to be Hindu by o onvriy ion to another religion; or 

•[(in) has beers iacurahly of t jii«oan#in in(i, or has been saBcring cont-nuot o.- 
intermittenly frettf' n^al disorder ofsiidk a kind and to such an extent th^^ e 
petitioner cannot rcaioni^y beeiq^ed to five with the rmpondent. 

ibi^haafiM.— Xh tUi clause, - 

(it) theexpreoion **inental '^rdei** means mental illness, arxesied or incomplete 
- dtvriopoKnt of arind, psychopathic dhorder or any pfheri^rder or disabiliivof 
nund and oicludes adaiaopinenia; 


(»2j I960 Bwa. 117. 
t»S) l960 MMl.21f 

^ , r. I 

(2041 1060 0*1.105. 

(255) BoAtRriy, VmasKmmk^MLKrn. 
•SuliBt j(a«sd by Ike Ad L^Vlil s| 
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(ii) the expression “psychopathic <lisorder’'ineans a persistent disorder or di<kbflity of 
nund (whether or not mcluding sub-nonnaUty of intelligence) which results in' 
abnormally aggressive or seriously irresponsible conduct on the part of the othor 
party, and whether or npt it requires or is susceptible to medical treatment, or'^; 
(tv) has, •[•♦•] been suffering from a virulent an ^ maga ble for m of lep rosy; o^ 

(r) has, * [•••] been suffering from venereal aisease ma communicable form; or 
(w) has ren ounced th e world by entering any religious order; or 
(s«) has not been heard of as being alive for a period of seven y ears or more by 
those persons who would naturally have heard of it, had that party been alive; 


**Expianatton . — In this sub-section, the expression “desertion*’ means the desertiota of 
the petitioner by ^ he other pfsrty to the marriage witlmut reasonable cause and without the 
consent or against the wish of such party, and mchides the wilful neglect of the petitioner 
by the other party to the marriage, And its grammatical variations and cognate expressiona 
shall be construed accoidingly;} 

♦••(sill) [• • •) 

•••(«) [• * •] 

•ftl-A) BitheKparty to a mamage, whether solemmxed before oi; afte? the CPP> 
mencement of this Act, may also present a petition for the dwolution of the marriage by a 
decree of divorce on the ground — 

>. j 

that there has been no resumption of coliabitation as between tbe\)>artles to the 
marriage for a period of * f one year ') ■ or upwards- aftw passmg of a decrtie' 
mdiaal separati on in a proceeding to winch they were parties; or 

(ti) that there has been no rrstitutinn ttf <v»ffjngal at >betwe«i >the parties to the 

marriage for a period of [one yea tr] or upwards alter th^ passing of the 
decree for restitution of conjugal rights m a proceeding to which they were parties. 

V^^2) A wje may aWo present a petition for the dissohition offhtt BOtfriage by & decree 
of divorce on the ground — 

(i) m the case of any marriage solemimed befdre tlie hommenoeinent of this Act, 
that the husband had-utanied again b efore siK^Compienceipen^ pr th^t any other 
wife of the husband marned befim stidi oommeaoenim was alive ^ the time of 
the solemnization of the marriage of thC poti^lMie^ ' ^ 

Provided that in either case the other wife is alive sa the .tiotf^ .ofprp^UJ^^ <tf the 
petitition, or »' i„j . 

(it) that the husbaiid hat, since the so femufe i fli a n vhe inaryiiige, been guilty of 
r ^e, sod omy or* Jj [bestiaKty; orl • 

Certain uordi omitted by Act UCVIIl of 1976, S. 7. 

•* Imericd by Act LXVIII oi 1976, S. 7. 


*** Tlic nord 'or* at the end of CL (sii) and Cb. (oiS) and (ix) omitled by Act XLIV of 1964. 

lD«ett(d bv tbs Hindu Maniafe (Aiiiei>dinc^tl^A(;^.^l||^^ 

: ^ubitituud by Act LXVIII oi 1976, S. 7 far 

'>ub<ti uted b\ the Msniage Law* 'Awendnaant) Ac*» 1976, S. y “ior bestiality**. 
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t Mr (nv «r IftSS) 
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*[0<0 tliat in « luit under leetiaa 1ft of the Hindu AdopdoMand Mntntannnce Act 
1956, or in a prqcnediag under idctlon ofthe Cede of Criminnl Plaoedore^ 1973, 

(or under the oorrceponding fection 468 of the Code at Gnnaibal Bnoeeduie, 1898)» 
n decree or order, a* the caae may haa been paiaed againn the husband ai«ard> 
ing maintenance to the wife notw^tandinf that she wfs living apart add that 
p since the passing of such decree or order, odiabitation between the pai^ has not 
f re«iimrd fa^ mte year or upwards; o r ''"T' ■ ■ 

(itr) that her mard^ (whether ootpumnuted or noif^aa solemnized bsdbnetfeo 
attained the ag e ^fifteen ye ars has repudiated the marriage after aatahi^ 

ing that age but before attaining the ap ofei^een years. 


At^ensliea.*— This clause applies whether th^marriage was solemnized before or after 
the commenoement of the Mamage Laws (Aniendnient) Act, 1976.] 



9. Vwwrwil 4 1— sa s . 

10 Rmm— datkfa ci ,v*ortd by '* antai^sf % 


If. maptMukrn €t man latv by -ife martldft 
,ni4e— atsabmip IJi ym»a. 


1. Dhrorea.^MaRiage under textual Hirdu.law was primarily and essentially a sacra 
ment. It wa^ regarded not only ns a union of two bodies but also of the souls in them. Ihe 
textual Hindu law did not permit dissolution ofmarriage. The Hindu Marriage Act created apropos 
marn’agt a rolaticn and stattus, not defined by contract but by law. It has provided for legal 
di^lution of marriage.M* So long as suchadiveroe has not been obtained by one of the 
tuo parlies oh presentation of a petition from a competent Court the marriage subsists 
and a second marriage cannot be contracted Section 29(2) saves the right of dissolution 
of marriage iccognised bv any custom or conferred by any special enactment such as action 5 
of the Trairnerr.' Nan Act which is not repealed by section 30 of the Huidu Marriage Act. 
But this dees not mean that a Hindu Marriage cannot be dissolved under Section 13 of the 
latter Act or that the rrly rtmedy cf the parties » under section 5 of the Travancore Nair 


•Clause* nil) and wited by the Marnase Lews (Amcddmmt} Act, 1»?6, Section*? 
(2Se) 4 

(25-) ^(rer «, tMm »aah 1#M AB.464 ffj.). 
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Act.* •• The groundrlfcre iDcntKXted cannot added, on to some notions of ihr interest of 
the pnrtv or the society {Dw»ka B*» v, JVataoi Makhiua*^*) «uch as incompatibility of icmpera- 
m«nt orth.u it would be better for aU concerned {Usshtr v, Uisher***). 

Divoice, under the Act, as at present rivets in the mam three categories of grounds. 
The first is the traditional theory of matrimonial fault [basing divorce on matrimonial offence, 
g'ving the right to the innocent party to apply for rdief and vesting discretion m the Court to 
grant relief]. The second is the theory of frustrsuicn by reason ofspccifitd circumstances The 
third IS the theory of consent. There is however, no theory of the breakdown of the 
marriage except to a limited extent •** [See section ISfl-A).) Ajwopos the last theory, it was 
observed in Putikar v Patihar*** ‘“a marriage in which the parties cnuld no wore live 
together deserved to be dissolved. But there n no prosnsion m the Act that a niamagc which 
has broken down irretrievably should be dissolved** In Englarid irretrievable breakdo\^•n of 
the marriage as the sole ground for divorce was introduced by the Matrimonial Causes Act, 
1S»73. 


2. Special Marriage Act and disaoiatimi of Hindu marriages. — ^Two Hindus 
may have married under the Special Marriage Act, or thev mav have m-rried under the Hindu 
Marriage Act and registered the marriage under section 15 of the Special Marriage Act, or 
they may have married under the Hindu Marriage Act and not registered it under the Spcaal 
Marriage Act, or thev may have married under the traditional sastraic law. In the first 
case relief of divorce will have to be sought only under the Special Manure Act. [See 
Section 29 (4), Hindu Marriage Act.] 

In the second cafe, as a conaeqaence of registration, the marriage will be deemed to be 
a marriage under the Speeial Marriage Act; hence rehef of dissolution has to be sought only 
under that .^ct. In the last turn cases, firtma /set* the matter concerns the Hindu Marriage 
Act or the traditional sastraic law as the case may be. 'An observation A.N. Modi, J., m 
A. J/ttUkantan v. Mn. Amm J^ttakv•tan*** w^uld seem to suggest that even in these cases divorce 
could be granted under the Special Marruge Act The case before the learned Judge was 
that of a man who had married a Christian woman in England seeking dissolution unde>^ 
section 27 of the Special Marriage Act In that context referring to the Preamble to that 
Act which reads; “An Act to provide a special form of marriage m certam cases, for the regis. 
tration of such and certain other marriages dnd for divorce’*. Modi, J , observed “It may 
also be pointed 'out in this connectimi that the Preamble to the Art shows that so far as divorce 
IS concerned, the Act u all-cmbracmg and would govern the dissolution of all marriages 
irrespective of the consideration whether the marriage ii of the spcci?l form envisaged under 
the Act and whether it has been reeistered under the Act or not". An argument may be 
fomided or this dictum that the panics thoagh married uuder the sastra<c Hindu law or after 

(2i8) I9:i Ker 311 (FB) 

.759) 19-53 M 792 

(2f0, 1941R221 

(261) See Law Comirwiion, 7 lit Report 

(262) 1978 Kaj 140 at '54. See also fa/v iTiitoisf lW« Delhi 14l, 

(263) 1959 R j 133. 



the oommenoei^t of tlie Hindu Marriage Act, can yet at their choice tec^ diiMlttt»*n. « 
their marriage unde^ the SfNiciai Marriagi Act even af the mairiage ha4 no^ been regjbtCfted 
under that Act. Such an argument however, it not acceptable. The Preandde acts out 
onl)r the goata. Operative force has to come fh>m the body of the Act and there is no 
-section expressly or by implication oonOerring power to grimt divorce in respect o^mairiages 
not performed under the Act except where they have been registered under the Act. 

3. Volmtsry acxnal interoenrae.— This clause lays down as a ground lor dhroree the 
rcspondent*s voluntary aexual intercourse with another after the dMemfitisaton of the mauviage. 
The person with vdaoin sexual intercourse was had may be a virgin or a married woman 
or sbe may be a public woman or one who though marri^ is immorri; Olga Tkrimt Osaasr 
V Math Gmtt***, It must be noticed that what u made a groudd h voluntary sexuad inter* 
course and not being merely familiar or mtunate with another even to an indecent degree 
which falls short of sexual intercourse. Intercourse in^ilies the consent of both parties to the 
act, and the feet that the re^opdent was raped by another against her consent or by mistafcs 
au for instance in the dark she had intercourse with another under the impression that that 
other was her husband, or she was made to agree to the act by her doctor uanler the belief 
that it was an operation, or when it was done under anaesthetic vdiicb made her insensible 
to the a<^, etc. In other words at must have been a willing and a knowing act coaasented to 
by the re^ondent in violation of the matrimonial obligation not to have sexual intercourse 
with any other than the spouse. Sexual intercourse must show penetration, and mere kisses, 

. huggings and embraces and even an attempt at sexual intercourse which did not succeed due 
to any of the imaginable reasons would not amount to a valid ground under this clause. 

Sex loyalty to the spouse m a single loyalty and cannot admit of division or duality. 
Besides, adultery implies a penetrative sexual intercourse, and if there is no penetration to any 
degree but a mere attempt at sexual intercouKe it is not sufficient to constitute adultery. No 
doubt, the sexual mteroeune need not be complete, but penetration is necessary eith^ te a 
smaller or larger degree. As was held in v. Dtmitt ***, adultery cannot b* proved unless 

there be some penetration though it is not necessary that the con^lete act of sexual intercourse 
has taken place. If there is the penetration by the man of the woman, adultery may be 
■found, but if there had been no more than an attempt at the operation a ffiading of adultery 
would not be correct. In the above case, it was further laid down that if a man and a 
woman who were attached to each other went to the woman's bedroom and took off the 
greater part of their clothing and lay on the bed together, there would arise in most cases a 
presumption of adultery which it would be extraordinarily difficult to rebut. But this inference 
was capable of being rebutted if it was found that at the time at which the two were together 
on the bed, the man was impotent in regard to the woman and was unable to get an erection 
with the consequent inaWity to penetrate the woman to any degree, with the result that 
the adultery would not be held to have been proved. 

Ground of relief under this clause is known as adultery in matrimonial law. The clause 
hoivever does not u»e the term 'adultery*. £vena single act of sexual mtercourse subsequent 
to the solemnisation of the marriage by the respondent vrith a person other than his or her 
«wn spouse wfll now be enough to sustain a case*** for divorce under this clause or judicial 


(264) 61 Cal. WJ« 395. 

(265) (1955) 2 AU E. R. 51. 

(266) Sm AfaMrsfam PllUf v. AmstmUi, (1956; 2 U.LJ. 289. 
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sepu^ation onder leetion 10 (1). Section 125 («) of tlie Criipinal Piooodttte Code. 1973. pro- 
vides that a wife's daim fon* maintenanee wider that Motion may be refused if at the time the 
daim is made she Is “living in adultery*'. 

llie words 'living in adulter^ mean a continuous course of adidtereau life as distfauniided 
from one or two lapses from virtM. VMtaimM Acht ir. Shitmm Ch$War.**^ 

While the finding of the respondent's wife in the don^any of a person other than her 
husband having been dragged by him into a shed by holding her hand would not amount 
to havi^ sexual interconrse with any person other than her husband" • if an unrelated 
person is found alone with a young wife after midnight in her bedromn in actual physical 
juxt^ition, that circumstance unless explained in manner compatible vrith innocence would 
justify inference of adultery.* •• 

K be said to nave taken place by reason of the sexual intercourse 

or ^ Stranger when the interoourse had taken place either by coercion 

had inter^u!!^ ^ .u^*^****^ rapondent benajidi believed that the person with whom he or she 

nnir in miwoi ^ petitioner— such a thing is possible in cases of sexual iutercourse occur*^ 

intercourse be held be said to have been committed. Nor can sexual 

iartig ben, coinmitt°ei'fc4«“ ** “ it in the of ape 

be bilateral and consensual jf th^ ‘t ** **“P**^* *^be expression intercourse, must 

iateroourte with a non-spouie had be^tT ^ with adultery by reason of sexual 

could not but submit to the ,«r arcumstances in w'hich she 

.0 .he nnion. ,b« M ™ *»’ r>*«y 

Mahabagam fiUat v. AwttaoaUi.*^* mtercoursc which is an ingredient of adultery 

committed within * stranger need not have been 

one of the grounds forthe rd^h Jd L t*"” ** 

presented in India for the necessary relief haJS ^“*”‘** P«vent a petition being 

committed before marriage u not 7«-ou!d7^ “/T Gtt^Udv. Estd *« Adultery 

P oof of ^ * K'O'wd for relief Coimwa v. Colman''’* 

upon (a) circumstantiS tvSenerfAn^d!!^^”^ ^ presumptive proof based 

contracting venereal diseases. (O 

^missiom made m orevious proceeding. ->nd U) ^ dI-repute,W decrees and 

however are rarely acted upon in the absLcc^or"^*"”'?!!* of tfae parties which 

sexual intercourse with annfher Ly L pXd «**»""*«* 

circumstantial evidence as convinces re». 1 ^ but also by such 

nvinces . reasonable man of its havfog taken place. In fee. 

(267) 11966) 2 M LJ 425. 

(2G8) Aiffti. An^tv SaljKmrivaa^ (1967) 1 An. W.R 179 . 

A.xnaA, 1967 of' * M L.JS vfiSi 1967 85. a, 

prove ilhct iBUnucv beoveen-fhcml, ^ >s‘»«s to 

(2-0) (1956) 2 .M.LJ 289 
l27l' 45 Qd.W.N. 249. 

(272' (1955) All £7. 617 



S. 13] THE RINSU M*m«|AO« ACT (XXV Of 1955) 

adultery is seldom susceptible of proof except by ciraimstances vrluch would lead to that 
conclusion The birth of a child to the vdfewhen there was no access to her by the husdand 
during the possible period of eoncq>tion show the adultery of the wife: AatAenjf v. 

Mere suspicion and opinion cannot take the place of proof and there must be evidence to dtow 
not only opportunity to commit the adultery^ but also desire or incluiation to commit it Makv 
Ungam PtUat v Amtavallu ■’* In the American Jurisprudenr e, Vol. 17 the following paragraph* 
occur which bear upon this question: 

"The intent and disposition of the parties towards each other give charsuiter to their 
relations and can be ascertained only from acta and declarations of the parties. It is true that 
the fact to be proved is the existence of a cnmmal disposition at the tune of the act charged; 
but the indications by which it is proved may. and or^narily do, extend over a period of tiro* 
both prior and subsequent to it. The rules governmg human conduct and known to common 
observation and experience are applied in these cases as m all other investigations ot fact 
Thus, It u a generij rule that evidence having a logical tendency to prove an adulterous 
disposition or infatuation between the defendant and hiS or her alleged paramour is admissible. 
This rule admits evidence of acts both prior and subsequent to the adultery charged, even 
including acts with the alleged paramour occurrmg pnor to the marriage of the parties. The 
limitation of the rule it that the acts sought to be shown mus^ be sufficiently significant in 
character ard rear enough in point of time to lead the guarded discretion of a reasonable 
and just man to a belief in the existence of this important element m the ultimate fact to be 
proved. An adulterous duposition existing m two persons towards each other is commonly of 
gradual development; it must have some duration and does not suddenly subside. When onec 
shown to exist, a strong inference arises that it has had and will have continuance, the dura- 
tion and extent of which may usually measured by the power which it exercises over the 
conduct of the parties. It b this character of permanency which justifies the inference of its 
existence, at any particular pomt of time, from facts illustratmg the preceding or subsequent 
relations of the parties. Evidence of the husband’s comirards to the wife prohibiting her 
association with the alleged paramour in the presence of a thud per'on and of her clandestme 
vmlarion of the command has been held admbstble as tending to show her infatuation with 
t he alleged paramour. According to the weight of authority, however, evidence of immoral 
or ind-scrcct conduct on the part of the defendant with men other than those with whom 
adultery is dnecily charged is not admissible although there :s authortiy to the contrary 

In the absence of statutory provbiom ir the conirai> the admissions of the defer dant 
would be competent to prove adultery on ha or her part, although such proof alorc 
without corroboration may not oc sufficient. In some instances, the statutes have provided 
expressly or .n effect that the declarations or confessioas of neither paiiy snail be received in 
evidence to prove the adultery. Such construction has been given to a statu'e prohibiting the 
cntr\ of decrees of divorce fin tonfisn or by defaidt. On the other hand, the object of statutory 
restrictions on tht adxnbsibihty of such dedaratkms and confessions has been said to be the 
e.xclu«ion of confidential communications between husbsn'^' and wife and of dec arations by 
either that may have or^inated in a conspiracy between them to manuiactuie ar furnish 
evidence sufficient to w«trant a decree of divcrce. It wou’d seem that vdicn there 
b no danger of opening the door for collusive tettim^y, admissions by either the husband or the 

l275 I.L.1!^«2C.‘4.1080. '' 
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wife CO or in tbepreunoeof third pnrtiei nre adnUMible, especially when connect^ with 
other evidence of fanproper relatione. Thai, it has been held that the testimony of a third party 
«■ o the reqinestof the vrife to be allowed to pay the costs of a prosecution against her aOeged 
paramonr is admiidbie, not as a confession of hergt^t, but as a drcumitance tendmg to show 
her interest in, and association with him, and to cenrobocate other testimony as to adtdterous 
intercourse with him. 

The admissions and confessions of the paramour not made in tne presence of or com* 
municated to, the defending spouse, are not admissible to prove his or her adultery, although they 
have been held competent where the foundation mdicated was laid ** 

The ouns of proof is on the person alleging swlultery. The early view was (but not 
now) that proof should be proof beyond reasonable doubt Proof beyond reasonable doubt 
is a requirement of criminal law, and even there it is only a guide line and not a fetish***. 
Direct proof however is not an imperative ***. It is highly improbable that any person could 
be witness to such act; hence direct proof will be very rare and even if forthcoming the 
Ckmrt would regard It with disfavour ***. Normally adultery is expected to be established 
by circumstantial evidence. It is not possible to lay down a rule of thumb as to what 
circumstanoea would be sufficient to establish adultery. The only general rule is that the 
■circuittstaiioes must be such as would lead to a guarded judgment of a reasonable imd just 
man to that condusion. The Ckiurt wo aid not as a general rule infer adultery from evidence 
of cqiportunity akme bur would requu« some more satis&ctory proof.*** Evidence of a guQty 
indinatkm or passion is needed m addition.*** To establish adultery it is not neceassary to prove 
the direct fact or even an act of adultry in time and place, or even necessarily the name 
of the person with whom the respondent is alleged to have committed adultery.*** The birth 

(275) 8c« ClM*r Avtuft v. Smduk Kmmi, 1971 Delhi 206/ Os iy s Omwrt y.Jmumdn AwMmd, (1971) 
1 A.P.L.J. 230. 

(276) See Ckm*M v. P n ih m a H . 1957 8 a 176; v. Btfy Jmwmt, 1965 29; BUgmnrn v. 

JMIaAw. ISeiPoiu. 101; Ae^GkmAcv.AcMGMn. 1969 B.L.JJL 999; /fwvMaiV. PmJsmIty, 1973 Ker. 
L.T. aOr 197S Ker. L-J- 120; KmUkmmm v. 197$ Ker. L.T. 491; C«fefa«U v. AUto D*ri, 1975 Raj. 8. 
CK, iPlflr V. IffUa, 1^ S.C. 441 (caw uader the Divorce Act). Ca , however Pnm JtoSk v. KwmulmiBa^ 1974 
htP. 89 (caw noder the Dtvoroe Act). boUiagAat the view that the staadaid of proof required In order to be — 
fied ii proof beyond leamnable doubt does not now bold the field and the civil standard of proof alone wfll have to 
applied aow. a view (d the diaafed uicrpreution of the law in England in RpH v. (1966) 1 All EJt. 524. 
G6, abo CJ t mp * Ommi ytjamt^ias dmoefeeay, supra bidding that adnllery nnnt be proved by a preponderance of 
probability and Dr. MXS. Auftaw v. Mn S. Dtmrn, 1975 S.a 1514; JKoiria v. 8km, (1970) 4 A. L4L 882 

(277) I^Si»ih V. r^Stak, (1979) 2 S.aj. 10. 11. 

(278) Oadw dMMv drW, 1967 S.a384; WtdatlU ▼. JfeaumdHp, 1964 Mys. 280, ZUhmw v- 

JremdU. l96SBoa.9e. > 

(27^ &mm LArm r BMi, I.L.R. 11 Fat. 627: PkiO^r. Emprt^, 1985 Oni» 508. 

(280) Fa«^ Dm v. XtAts/ffm, 1972 Raj. 260, v.MM*e ZM. snpia, See farther. 

SMtrmt KtAbar y.SmumkM, 1987 Mad. 85:Fwr«wv MmUkm, 1967 hdad. 254; Rwiw y.Bmkir. ISSSMA 
105; IUirs0 v. JEhnsfy, 19Sl Oudh 299. ' ~ 

( 281 ) Ckrrn^^Grnriy.Jtim^Bmraitmnvr*- , j , 

<282) Ckrf»8aGmrir.j4mm8,i AminkmA, rupra; Mrv. Bmm 
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of a child ll months and 20 day» after final parting company with hoibandwcndd g® * 
longtvay to mtablish adultery on the wife's part Likewise the birth of a d»M 408 
after final severance of tiis was proof that the child was bom only as • reanit of the wif a 
aexual intercourse with someone otho- than the husband and no other evidence is needed to 
prove this.*** 

In Tribkat Smgk v. Vimla D<rt,*** the facts found were that the wife had been fretpiently 
absenting herself from her house for days at a stretch and during sucb periods of her riweooe was 
fetmd in company with a total stranger and no explanation had beep tort boo m i ng for the woman 
being found in the stranger’s company at several |daces, and it was held that these facts vrould be 
consistent with a finding that shiehad been living in athdtery with that man. The degree of 
proof need not reach certainty but must carry a high degree of probability: Balg^ At 0 Hd v* 
VaradarajulM.*** Vtta Reddi v. fijjtonmn*'^ (proof beyond reasonable doubt does not mesn 
proof beyond a jdiadow of doub’ or that it should reach certainty reversed by Supreme Court 
on another point). 

plea of non-access should be specifically taken in pleadings; admissions or statonents by 
the Wife made in an unguarded moment cannot be flung at her at the time of argument**** 
Evidence on the point by the spouses is admissible,*** but should be considered with 
caution, with a lynx-eye.* •• 

%a application for dissolution of marriage is strsugbtaway maintainable on the ground of 
adultery without need for a prior decree for judicial separation”***. 

Cohabitation with the respondent at different places sub«equent to knowledge by the 
petitioner of the alk^ed adultery would, in the absence of jxoper eaplanation oi the petitioner’^ 
conduct amount to condonation disqualifying the petitioner to relief***. 

Where a husband against whom a decree for judicial separation has been passed at the 
instance of the wife, conu^ts adultery, subsequently, the wife is entitled to a decree of diveroe 
on the ground that the husband has been livhig in adultery Orsm v. Gitm ***. The Judiciid 
separation does not amount to an immunity for matrimonial offence and it is no aigunent 
ior the respondent to urge that he or she being l^arated under an order of judicial separation, 
the petitioner ought not to bother as to how the respondent conducts himself or henelft. 

(283) Ktmluk Kmm v. 1973 F. «t H. 152. 

(284) Vifa R$m v. Mirimm, 81 L W. 490: 1969 MmI. 235: (1969) 1 M.L.J. 366. 

(285) 1959 J. sad K. 72. 

<286) (1969) 82 L.W. 18. 

(287) 81 L.W. 490t 1969 Mid 235; (1969) 1 MiJ. 366. 

<288) Om' ▼. 1973 R«j. 74. 

(289) Fif»ANWv.Jr{ifMiM,ittpr«. 

(290) JJutrikt Bat v. 1953 M«l. 792. 

( 291 ) 4 aipMMv.ms^aa,IX.R. ( 1971 ) Out 1447 ; 1972 0 -ifsa ISS; FmmIs ▼. GbMjyUMwc 

1975 Xcr.,L.T.72. rrwam, 

(29© Jbj«s iMn JCw V. Atwgp, {ld72) 2 Mi-J. 77; 8» LW. 484. 

(299) UUJFmb.]ti. 
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The petitioner for a de^e of divorce is expected to come with clean handsi and the 
question may therefore arise if he or she has been guilty of adultery, whether a petition on the 
ground of respondent’s ad ulterv should be viewed with favour. The answer is provided by section 
23 (1) (a) which vests a discretion in the Court to consider all the circumstances of such a case 
and sec if the petitioner should be given the relief No doubt, there is no express provision 
in the Act and certainly not in this particular section to the effect that the petitioner who is 
guilty of adultery cannot submit a petition for divorce against the respondent But the wide and 
comprchcn**ve qualification embodied in section 23 (1) (a) will meet the justice of any particular 
case. 

4. Cruelty. — Geueral Cruelty simphciter is mvo a ground for divorce as well as Judicial 
separation. Pnor to the Marriage Laws (Amendment) Act (LXVIII of 1976) cruelty was not a 
ground for divorce but under Section 10 (1) {b) of the 1955 Act prior to the Amending Act of 
1976 it Was a ground for judicial separation provided it was such “as to cause a reasmiable 
apprehension m the mmd of the petitioner that it will be harmful or mjurious for the petitioner 
to live with the other party Under the Act it is not further necessary to show that sudi 
injury should be to the health, life or limb, bodily mjury or harm It may include cases other 
than that of injury and harm to one's body, limb or health. It may be harm to reputation 
or social position The conduct complained of must be much higher than the ordinary 
wear and tear of mariied life*** Now both as a grotmd for divorce as well a* judicial 
separation, cruelty m its univenality has bien brought in. It is difficult to define what 
ccmstitutes cruelty in all cases, and each case has to be judged on its own facts and circumstan- 
ces, having regard to the conduct of the parties, their previous relations to each other, their 
status in life, the particular acts of cruelty alleged and the causes that preapitated it, the state 
of health of the parties and numerous features which cannot be brought in and confined to an 
exclusive and inclusive definition In view of this difficulty of defining cruelty, the Courts have 
generally confined themselves to the task of determining whether the fact s m the particular case 
m question constitute cruelty. This, however, docs not mean that one canno’ broadly indicate 
wbat may or may not amount to cruelty, all the while remembering that the same set of facts 
miy amount to cruelty in the background of the relations between the parties in a particular 
case while m another set of circumstances those facts may fall below the requisites warranting 
the conclusion of cruelty. Generally there must be an intention to cause suffermg to the other 
spouse. The concept of cruelty has varied from time to time, place to place, individual to 
individual m its application according to the social status of the parties and their economic 
conditions etc culture, temperament, status m lile are factors to be considered***. Cruelty m 
matrimonial law may be of infinite variety It can be subtle or brutal It may be physical or 
mental It may be by words, gestures or by mere silence, violence or non-violence***. The 
question of cruelty must be determined from the whole facts and the matnmorial relations 
between the spouses It must be determmed as a cumulative effect of all the circumstances.*** 
The que^tlon of cruelty is to be judged on the basis of the evidence on record and the totality 
of the circumstances of the case*®*. 

(294) Stuida v Gopalaknshna Prabhu, 1975 Ker. L T 72. 

295) Parth'iry Parihur, 1978 Raj 140. 

296) 3ta Lai Airolv. Sarh Dtvt, 1978 J and K 69. 

v297j Dr Harajran Ganuh \ .Mn SoeMa, I.L.R. (1969) Bom. 1024: 71 Bora L R. 569.* 1970 Bote. S12. 

(298) SretpadadUr s. VasOntha Bai, 1970 Mss 232. 

(299) fiiera v. Kuhan Sumrnp, 1975 All 337. , 
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In cases of cruelty corroboration is generally expected. ••• This i? afforded by evidence 
of relations, friends, doctors and neighbours who have seen the external xnanilestations 

To prove cruelty there should be a reasonable apprehension that it will be harmful to 
live with the other spouse.*®* Proof of irotive or intention to be cruel is not necessary.*®* 
An unfounded or imaginary apprehension vrill not do It must be reasonable in the sense 
that the spouse, circumstanced as he or she is will as a reasonable person entertain the fear 
of Such injury or harm. In Rutsell v. Russell,*** the majority of the Law Lords define legal 
cruelty as conduct of such a character as to have caused danger to life, limb or health (bodily 
or mental) or as to give rise to a reasonable apprehension of such danger. The English defi- 
nition of *crueUy* was held to be inapt m a case under Section 10 (1) (5) of the Hindu 
Marriage Act, 1955 because of the departure from the language of the definition m English 
decisions as to what amounts to cruelty. *•* What the Courts must determine » not whether 
the petitioner has proved the charge of cruelty having regard to the principles of English law 
but whether the respondent has treated the petitioner with such cruelty as to cause a reason, 
able apprehension in that person’s mind that it will be harmful or injurious for the person to 
live with the respondent.*®* 

Acts of cruelty must be speafically pleaded. Allegations generally of nagging, neglect 
and assault will not be enough. Specific instances of the conduct should be described in the 
particulars.*®* The question of legal cruelty can be considered under the following headings; 

(e) Adual or threatened p^stcal vutlenee . — Actual violence or threat of such violence of 
such a character as to give rise to an apprehension of danger to life, limb or 
health will undoubtedly constitute cruelty. Mere slight acts of violence which 
any spouse may commit in anger worry cannot be a ground for holding 
that legal cruelty exists. Though ordinarily a single act of violence otight not 
to justify a charge of cruelty, *®» it is not an invariable rule as it is possible in 
parhcular circumstances even for a single act of a grossly violent character 
being held to constitute legal cruelty, Grucitv by physical violence can be 
committed both by the husband and wife, though cases of cruelty bvthe wife 
must in the nature of things, be rare. Cruelty does not lie in merely beating 
the spouse.*®* 


(300) Xad»ai v. Smderbau 1969 Guj. 21 

(301) FreUfJMdv.FrotmkeU, (1952) 1 T.L,R. 1522, 1327. 

(302) SiMH V. Suurl, 1926 Cil 864. 

(303) TktmhJt v. Kumudtnt, 1937 Bom, 80. 

(304) 1897 A G 395. See aUo Rameth Chandra v. 1974 (1) C W R. 593. 

(305) Susttla V. Gepatakrishna P/abko, 1975 K-r. L.T. 72; Dr, JfG, Datfone v. Mrs. S Detsitae, 1975 S C 

1534. 

(306) Dr- R.G. Daslane v. Mrt S. DestaM, gupra 

(307) Sex Garden v. Ganu*, (1962) 3 All E.R.''41; J>an^ v. J*<vr,(l968) 1 W.L.R. 98. 

(308) PmM Kmas v. item. 1976 Cat l98 (tinsle aCt followed bf remone ioiufllcient,) 

(309) JegmmOan v. 3<»0*»SMiais, “(iSTi) 2 An. W.R.ioO: ^72 A P. ^fl.’ 
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(3} PItrtAl •kttt «A<f mntftr.— The continual use of abudV and insuitinj^ words spile> 
fulty indulged into bring shame an/l mental agony to tlie other spoute wiaCii 
will tend to undermine the I ealth of that spouse may jn the circunistano * of 
any particulai case amrunt to legol cruelty. Mcic trivial ircidents wivch ate 
merely the wear and tear of mamrd life do not corstitutc cruelly. Thompion v. 
TkontpttH.*'* Using foul and abusivt' language to the husband and his parer ts 
and picking up quarrels tending to disturb husband’s mental peace amounts to 
cruelty,»‘» 

/ (c) Bxfssltt UjtHol inttnouTM — Demand by the husband of^xcessivc sexual intcrc<''Urse 
and compelling the wife to submit to it against her wish and despite her remons- 
trance reulting in the impairment of her health will am ount to cruelty.*** 

(d) Rifusal of tnltrcturie . — ^The question whether refusal of reasonable intercourse will 
amount to legal cruelty depends upon the facts of each case Sexual inter- 
course is one of the objects of morrisge and if thati s uneasonably refused and 
the refusal is persuted in for a long time, ir will be ground for holding that there 
u legal cruelty Mere refmal or sexual intercourse « not per so cruelty*** 
But persistent refusal would amount to cruelty.*** What has to be found la 
each case is whether the act is such which the complaining partner should not 
be asked to endure.* »» 

(s) jVV|bcf<«~NeglecC by the spouse in the dneharge of his or her duties of attention 
and company to the other and foremg the latter to leave the home on account of 
such neglea would in the circumstances of any particular case constitute neglec* 
amounting to cruekv. Incompatibility of temperament, neglect etc., will not 
amount to crurlty •*• But neglect and coldness which affected the health of 
the wife, and which, if continued would have produced melancholia will amount 
to cruelty.*** Desertion for a period of less than two ^ea^s immediately before 
the preKntation ol the petition by itself will not constitute cruelty.*** 

(y) Ctamifittaaiton of oonortal diseou —It is well-settled that a qxnise who knowing 
that she or he is afflicted with venereal disease has sexual intercourse with the 
other is giulty of cnieltv. 

^ (i) JPnmIumuts tmd uto ^ dr«s/.— Dru nkenness and intemperance and violent 
behaviour due to use of drugs may not in themsolves constitute cr uelty. | >Mt if 
they result in violent acts injurious to the health, n^ether mental or physical, 

(SIO) (1957) 1 AU. EJL 161. 

(811) Krnm Dmi v. AalMr Si^gk. 1979 J, * K. 4; Ct, Mnjolotai v. iLmoetaein. 1975 M.PX-J. 6y2. 

Dr, KG.Dattom v. Mte, S. Dostmu, 1975 S C. 1554; Sretpagukor v. VOtaatka Bai, 1970 Myi> 282. * 

Xasam Lola v. KamU Ftarai, 1S65 AH. 280. See alw HeUam v. fUkmm. 194; W.N, 70. 

(318) lyMtlffipv MVmMo. (1947) 1 AO E.R 9CS. 

(314) V. MViaman, 1973 Delhi 200. 

(515) aw. 

(816) Sw AHibrr. BmUm, (19(7) | All EJU 9|9: Set siw JTjO. OaUort «. Dattom, Mpn. 

(917) r tat f sisi f «. Mmamh. 1965 MmL «; fyiwMp v. 

(3UD S«.MwBairv.9|tiy««l,197Slh4.m 



of ihe otlter tpotiie, tben tlie pfotcction of the Com fi to be rendned by 
del wperetioa; B^knv. In ell tbde ee«et tbe Court thottid not 

jump to the oondudon that mere addiction to the vice ol drink or drug aaiiat 
neeemrily remit In tbe cruelty to the other sj-ouse as catee are dot infin^uent 
of such a^cts getting on very well with their spomei despite sudh addiction. 

(A) R^fiual t# fPtak>~^yihtn one of the spouses though living under the same roof 
refuses to speak to the other for a eonsidcrably long time and on that ground 
the other spouse becomes wretched and worried, such conduct may be a ground 
for holding that there has been crueltv on the pi^ of the spouse who refuses 
to speak. This conduct must no doubt be taken alonq «vith other circumstances 
of the case to come to the condusbn that cruelty has been established. 

(i} Fining asisctstfsa uith imgtoptr ptrsonu — ^Eaeh spouse i» entitled to have the sanctiCv 
of the naaiital bed preserved unsttllied by intrusion of strangers, and if dtber 
introduces sudi strangers lo share the life of the home and the conjogid society 
of the other as, for instance, by the husband inducing his wife to have inter- 
coune with a strai^^ or inducing her to put up with a lewd wonum whom 
he has brought into her room for his carnal satisfaction, the wife isentitled to 
resist all tudi immoral attempts by ^g a petition for judicial separation on 
the ground of crudty.*** 

(J) PfUa tkargi ^ immorati(f agunst th$ mif», — Where a husband falsely chmges his 
wife with immorality and adultery and persists in sudi charge, there can be no 
doubt that the wife must necessarily take it to her heart unless she k toothkk* 
donned to mind it. Normally such diarges if persisted in would undermine 
the health of any decent woman and would support her daim for leHfe: 
Ifkai Kmr v. Ptikm Knppuftn^ Ommicn v. Alagmaml,*** Vmribd v. 

CUttar ■** See also Sait. Bhc^9 v. Bmt Stugh;*** Xttre v. Kiska» Siffam 

FTtinjmm glot/a*** [falsely allying that wife had married again and was living 
in adultery]. 

(A) Ill’tnMtwmk ^ cMldw.— Deliberate and deigned iU>treatinent of the children ia 
the presence of the mother with a dew to give her pain carried to such an 
extent that it has affeeted herbcaltb and anguished ^mind will amount to 
legal cruelty. This kind of indirect cruelty is termed constructive cmdty in 
T. Cra^fsrd.*** It is held that in the case of an alleged erndty which 

(319) (19^9)3 AUEJl. 193. 

(^) I««kbiriv.iU«s JM^,1976IUJ.1. 

(321) IStSPwd. 2«t. 

(822) 1991 ited. 391. 

(323) 1993 KP. 206. 

(334) (l9IS)t«Pn4.LJt 71. 

(^ lfifAIL9S7. 

(sao) (it9B)4A.ULan. 
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IS not physical violence it iM impottible to say whetlier any class of conduct ii 
cruelty or cannot be cruelty Cruelty may be inferred from the whole facts 
and atmosphere disclosed in the proof, and it is a wrong approach to put the 
various acts or conduct alleged into a series of separate compariments and say 
of e-irh of them mat they by themselves cannot ptus the test of cruelty and 
therefore mat totality cannot pass that test. Though actual mtfntion to injure 
the Wife in a case of mental cruelty mutt be important, and may be decisive 
in the particular ca^e, it is not an essential factor. 

(1) Wife's association persisted in with another woman, raising suspicion of her practis- 
ing lesbianism: Spicer v. Sptcet***. 

Unhappiness in a marriage^ « does not amount to cruelty.*** Unruly temper of a 
spouse or matrimonial wranglmgs cannot amount to cruelty nor would it be sufficient to show 
that the other spouse is whimsical, exacting, mconsiderate and irascible. Incompatibility of 
temperament, negligence or want of affection woundmg the feelings of the other or expressions 
of hatred or the like would cot, by themselves be cogent grounds for relief. M anness, 
stmginess, shiftlessness, selfishness or defects of temperament cannot by themselves amount to 
cruelty. These must ordinarily be accepted for better or lor worse.*** Habitual nagging by 
the mother-in-law too frequent to be tolerated leading to constant dissatisfaction and mental 
torture would amount to cruelty.**^ 

In an application for restitution of conjugal rights by the husband, the wife may plead 
legal cruelty in defence by expressing a fear that if she returns to her husband there would be 
the exercise of tyranny by him subjecting her to constant insults and abuses and accusation of 
adulterous conduct which would malce the state of married life impossible to be endured 
causing a very unhappy and miserable state of existence. This is cruelty of a kind worse than 
that of physical violence* Susa>umma Kurtanv. Varghese Abraham.*** 

In one c*se the Kerala High Court observed: The general rule in all questions of 
cruelty is that the whole matrimonial relations of the parties should be considered especially 
when the cruelty consists not of violent acts but of injurious reproaches, complaints, accusa- 
tions or taunts Any conclusion with reference to the charge of cruelty alleged must be 
reached only after a consideration of the impact of the personality and conduct of one spouse 
on the mind of “the other, and all mcidents and quarrels between the spouses must be weighed 
from that point of view In determining the question regard must be had to the circum- 
stances of each particular case, keeping away in view the physical and mental condition of 
the parties and their character and social status Whatever might have been the view in the 
past, the present tendency is in favour of the view that any conduct of the husband which 
causes disgrace to the wife and annoyance and indignity amounts to legal cruelty. The harm 
apprehended may be mental sufifering ai distinct from bodily injury, for pain of mind may 
be even more severe than bodily pain, and a husband disposed to evil may create more 

(328} (1954) 9 AU.E.R..208. 

(329) RssKjft CAJurfr* v. (1979) 47 Gut.L,T. 1S5 1979 (1) aW.R. 17. 

(330) Ibid. 

(331) tUhHOremh v.PremiU Bcfa, 1979 Orissa 83, 

(332) 1S57TC. 277. 
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aiiery in a sensitive and affectioiiste wife bfjr a course of con<iuct addressed only to the snind 
than if in fits of anger he were to inflict occasional blows upon her person Sofak Mmkm v. 

Ahrdtmn,*** King, v Likewise the Calcutta High Court has pointed out that 

•cmdty may be mental such as indifference and frigidity towards the wiie, or physical Use 
acts of violence and abstinence from sexual intefeourse without reasonable cause. There are 
two sides to be robsidered in a case of cruelty, from the petitioner's side, ought this petitioner 
4o be called upon to endure the conduct from the respondent's side, Was this conduct exciis> 
able? The Court has then to decide whether the sum total of the reprehensiMi eondnet was 
•cruel.* •• The question of mental cniclty should be dedded In the Bght"hf the norma ci ifiari- 
tal ties of the particular society to which thc parties belong, tbeir sodal values status of the 
parties, tbeir environment etc.*** In jlUdagaaf/yya v. SkA. hakslmamma,*** h is hdd that wilfbl 
and unjustifiable interference by onc spouse in the q>bere of the life of the othet « one species 
of Cruelty in the same way in which rou^ or domineering conduct or unnatural sexual r ac- 
tices or disgusting accusation of unchastity or adultery and sometimes even studied unkhidnew 
or persistent merging in a proper case can be regarded as cruelty. Cruelty about ssdiidi the 
Act speaks is not restricted to acts of ph^^cal violence and may extend to bdiaviour udiich 
may cause pain and injury to the mind as weB and so renders the continuanoe in the matri- 
monial home an agonising ordeal. 

Where the wife left her husband's house leaving a two months' old child and went to her 
patent's place and when approached not only refused to return to the husband's house to live 
with him but also lefiiKd to keep the child as a result of which the child died, the attitude of 
Che wife amounted to cruelty entitling the husband to a decree of divorce on the gtound of 
cruelty.*** 


,The mere fact that in a prior suit for maintenance by the wife on the ground of 
cruelty there was a compromise and the wife agreed to go back to the husband and live whh 
him does not prevent the Court m a subsequent petition based on cruelty to considet the prior 
acts of cruelty and that the oompromise was a kind of proynional arrangement in an attempt 
to see whether an amicable matrimonial life was possiUe. The prior compromise and conduct 
would not amount strictly to such a condonation of the offence as to predude the Court from 
finding cruelty for ordering judicial separation based on the fresh evidence taken ajong with 
the evidence of conduct of the husband prior to the compramke . Jmvaratnnmaul v. Srmpnsn 

MudoUar.mt 

Oraalty during sepurutiau. — Even when the parties are living se>' irately it is possible 
W cither party to oomiait acts of cruelty on the other, as for mstsuicc in v. Brttt.*** 


(S3$} 1959 Ker. 7St I.L.&. (1958) Ker. 643. 

(334) (1952) AD EJU 584. 

(SS5) OAtnr. iUgm Onkg, 1970 Cal. 226. 

(336) mjM v.Mmm, 1979 Cal. 87. 

(337) 196611^.115. 

(338) CmkM, M r. SJtUtt Ktnr, 1979 P. ft H. 96. 
<S39) 1964 Mad. 482. 

(340) (1955) S AB. E.R. 769. 
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In that caae the wife and the hoibaod were living aeparately and several months after sudt 
separation the vinted the matrimonial home where the wife was living and gave her 

a good beating as a result of which she got black eye and again hit her when he subsequently 
met her in an omnibus. It was hdd that these acu were suffident to establish cruelty even 
though they were committed when the parties were living apart. 

GradUy by swibani to kavo chUdroa — ^Permanent and unreasonable starvation of 
the maternal instmct in the wile to have children, by tlie husband deliberately and wuhout 
good reason, permanently denying his wife of a fair opportunity of having a child, by his 
practice of rsihu inttrrt^tus, a course which, while preserving to himself a measure of sexual enjoy- 
ment, a a deliberate act contrary to the laws of natufe and one which any reasonable husband 
muss realise is likely to affect the wife’s health, is cruelty: Knott v. Knott*^^. Similarly in Forbos 
Fofbtj***, «vhere a wife deliberately and consistently refused to satisfy the husband’s craving 
to have duldren by insuting on the use of contraceptives and it was found that the wife was 
not unfit for child birth and that this intentional and persistent conduct on her part bad caused 
the husband anxiety and misery resulting m his mental ill-health to the knowledge of his wife, 
it was held that the wife was guilty of cruelty to her husband To the tame effect is the- 
decuion in fVarJ v. 

Grwlty by words. — It is impbat in law that m order to find cruelty proved, it is 
not necessary to find physical violence. Cruelty by words, by talk, or by conduct other than 
v^oknoe may be cruelty nonetheless and possibly may even be more dastardly cruelty i ha " 
the cruelty of blows. Nagging will suffice if persistent. Abuse, harsh language, conduct of 
that kmd may well be cruelty provided alurays it causes either injury to health or a reason- 
able apprehension thereof In order to establish cruelty it is essential to judge every act la 
relation to its attendant circumstances, the condition or susceptibilities of the innocent spouse, 
the intention of the offending spouse and that fuse’s knowledge of the actual or probable 
effect of the offending conduct on the other’s health . Coefier v. Cooptf***. Mere mental cruelty ” 
without causing bodily injury will not be sufficient, though mental cruelty afibetmg bodily 
heakh will be sufficient Dwarakabai v. Mathows.**^ 

Groelty by deoepdon.— Where a man who had married twice before with the marri- 
ages dissolved represented to the ^titioner that he was a bachelor and induced her to marry 
and subsequently was misconducting himself aad all this information came to the petitioner on 
inquiry with a shock which undermined her health, it was held that the husband’s conduct 
amounted to cruelty justifying relief to the wife on that ground: Carptnterv CarpmUr.*** 

laeaiiMity to work or provide money fbr bomo, when cmoIty.-While refussal of 
husband to giVe money to wife and asking her to get food for credit thereby leaving her to face 
the demand from crediton may not amount to cruelty** » where the husband refused to help 

(341) (1955) 2 An £.lt. 305. 

(342) (19551 2 Att E.R. 311. 

(34^ (1958) 1 WX.K 693 

(344) (1»4) 2 All. EJt. 430. 

(345) 1953 Mad. 792. 

(346) (1955) 2 AU EJt 449. 

(347) MosttamI v EgttUmi, (1954) 3 All E.R. 966. 
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Che wife or to earn money, did no work, hsd debu snd pressing creditors and left his wife to sup> 
port the household whereby her health deteriorated, it would amount to persbtent crueltv-*** 
If without just ^use or excuse the husband or the %^fe persists in doing things which she or he 
would not ttderate and which no ofdinsiry person will tolerate it will amount to crueltv. If for 
mstanc-e, the husband is lethargic, does no work, is parasitical, selfish or callous, provides ui/ 
money for the household or refuses to undertake paid employment to meet household expenses 
he, on the ground of cruelty is like to meet the tame late as Gohiiu did m England.'** 

Wifa'a crnclcy: parapacdvos smd illoatraCivo caa«a.-<>In,^tK4png what » cn.elty no 
distinction between the spouses n made and the standard of judging is not different Some 
trends in judicial thinking, however, fall to be potked. For one thing, a wife's violence nuty not 
ordinarily produce as serious an impact on the body and mind of the husband as the husband’s 
Violence towards his wife. Secondly in judging the Male's cruelty the Court should consider 
not only whether violence <m her part was likely to endanget the safety of the husband but 

whether it was not likely to imperil her ovm safety by provoking retaliatory action by the 
husband The need to have regard to the mind of the petitioner requires the Court to 
consider also the greater proneness of a woman to psychological injury •*> All circumstances 
which constitute, the occasion or setting for the conduct complained of have rclevarce but no 
assumption can be made that the respondent (vnfe) is the oppressed and the petitioner 
(husband) is the oppressor The evidence in any case ought to bear a secular examina- 
tion ***. In the Dasiane eas^^* the wife took delight in causing misery to her husband and 

willingly suffered the calculated insults hurled at him and his parents by her relatives In 

her outbursts of temper she accused falsely "the pleader’s sanad of that old hag of your 

father was forfeited.” She cried out “I want to see the ruination of the whole Dast arc family”, 
“bum the book written by vour father and apply the ashes to your forehead’*; “vou are a mons- 
ter in a human body”, “I will make you lose your job and publish it in the Poona newspapers’*. 
These coupled with acts like the tearing of the mangala sutra, locking out the husband when 
he was duo to return from his office, rubbing chiUie powder on the tongue of an infant child- 
beating a child mercilessly while in high fever, and switching on the light at night and sitting 
by the bedside of the husband merely to nag him were held to clearlv amount to cruelty which 
tended to destroy the legitimate ends and objects of matrimony 'The acts wrerc of so grave 
an order as to imperil the husband's sense of personal safety, mental happiness job satisfaction 
and reputation Where a wife was given to abusing her husband in publ c catching hold of 
his collar, make him cook for her and when lye served threw the plate on his head on the 
ground that it was not properly prepared and insisted on his asking for foigiveness, threatening to 
bum herself and give a false complaint so as to get her husband into trouble, catching hold of 
his neck when he was starting to the office with his colleague and preventing him from taking 
the instruments used forhu work,statmg before others that her husband mav be killed man 
accident so that she may get his insurance and provideni fund amounts, it was held that these 
acts would make it impossible for the husband to live with his wife.*** Acts of the wife like 

(348) GtlHM V. (1464) AG. 644- (IS6j|y Z Ah 966. 

>349) Per L S. Mehta, J , in AT.R. 1975 S.C- fjowaal) p. 102. 

(350) See Ft/rtk v. Ftrtk, 36 L,J. P. A'M. itC: PkMvt PttM, S3 L. J. P. & M.' 122. 

iS51) Xtuw» Lsm r. Pnmd. 1965 AH 280. 

1352) Dr ^C Dttmay Mrs S. DntSns. 1975 8X2. 15S4, 1538. 

(353) IbM. 

(854) Srts^datksr v PaimtSla M, 1970 Myt* 282. 
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ne^ect of domettic duties making tne hutbuid on oooasions to leave wnthout food for the office, 
breaking her bangles, striking her head againat the %vall, throwing away articles, attempting to 
set ffie to her clothes, using insulting language to her niother*in-law, failing to attend on 
her on her last illness, constant nagging of her husband, persistent insults to him etc. would 
amount to cruelty as would cause apprehansion of harm or mjury to him.*** Where a wife 
was suffering from epilepsy of a not incufaUe type,) though it may cause mental pain to the 
husband, it cannot be said to cause reasonable apprehensipn in the mmd of the husband that 9 
would be harmful or iiyurious for him to live with her. It does not constitute cruelty as would 
afford ground for matrimonial relief***. Where a newly wedded wife was accused of uncha- 
stxty by her husband and he drove her out of his house and on being sent again to his house by 
her parents, she attempted to commit suicide and in her written statement alleged that her 
liudiand administered poison, the wife*8 allegation in the circumstances did not constitute 
an act of ciuelty and cannot sei've as a ground for dissolution of the marriage.*** 

Bordeu and standard at praai In cmalty caaas —The burden hes on the petitioner to 
establish his or her case for, ordinarily the burden lies on the party which affirms a fact, not on 
the party which denies it. The petitioner must therefore prove that the respondent has treated 
the former with cruelty •* • Proof beyond reasonable doubt » proof by a higher standard 
which generally governs criminal trials or trials involvmg mquuy into issues of a quasi-cnmmal 
nature It is womg to import such consideration into trials of a purely civil nature The sec- 
tion does not require the petitioner to establish the charge of cruelty beyond reasonable doubt. 
The Court goes by the preponderance of probabilities.*** 

Goiid«ioatls» at crvelty* — Condonation ‘ignifies for giveness of the matrimonial offence 
and the restoration of the offending spouse to the same position as he or she occupied before the 
commission of the offence. To constitute condonation there must be two things: forgiveness 
and restoration *** Even if condonation is not pleaded as a defence by the respondent, the 
Court If under an obligation which has to be iisenarged even m undefended cases to find out 
whether the respondent’s cruelty has been condoned by the petitioner, inasmuch as rchef can 
be granted only if the Court is satisfied but ’’not otherwise,” that the petitioner has not in 
any manner condoned the cruelty.***. Sex plavs an important role m manta] life and cannot 
be separated from other factor* which lend to matrimony a sense of fruition and fulfilment* 
Evidence showing that the spouses led a normal sexual life even after a senes of acts of cruelty 
by one spouse is prooi of condonation by the other »•» Intercourse is not a necessary ingre- 
dient of condonation because there may be evidence othenvise to show that the offending 
spouse has been for given and received back into the former position.*** Subsequent of 

the respondent, however, may be such as to revive the onginal cause of action.*** 

(355) M(mhd0Ut v. 197S H.P.LJ. 6K. 

(356; tUgk^ >. V(iva, X XJt. (1972) Bom. 511i 73 Bom. LA. 840: 1970 Bom. 132. 

(S57i G^t^kmumfk Mow v. Smiw Swmn 1978 AIL LJ. 2Mr 1978 AU. 255. 

(358) Dr.J4.G.Dvmty-Mn.S.Damm,\mSJC. 1584. 

I'WOj Ibid. 

(360) Ibid, [cf., Omnto Goom v. Jmmiw Arnnkni, (1971)4 A.P4,.J. 23a 

(361) Ibid 

<362) Ibid. 

(363) Ibid. 

(964) Ibid. 



$. Meaning and ingredients: Desertion for a continuous period ot 

not leas than two year* tmmediatdy preceding the presentation of the petition is n 
ground for divorce as well as Judicial separation. The BxfiUmation malce* it clear that desertion 
nteans the desertion of the petitioner by the other party to the marriage without rea*on- 
aUe cause and without the consent and against the wish of such party, and Includes 
the wilful neglect of the petitioner by the other party to the marriage***^ In its essence^ 
it signifies the intentional permanent forsaking and abandonment of one spouse by the 
other Without that other’s consent and without reasonable cause. It is a total repudiation of 
the obligations of marriage. ••• Desertion mcludiet also the wilful neglect of one of the spouses 
by the other. Fortheofifence of desertion, so for as the deserting spouse is concerned two 
essential conditions must exist* (1) the factum of separation, and (2; intention to bring cohabi' 
tation permanently to an end (oRtimis dtstrendt). Similarly two elements are essential so far 
the deserted spouse is concerned: (1) absence of consent, and (2) absence of conduct giving 
reasonable cause to the spouse leavmg the matrimonial home to form the necessary intention 
aforesaid *** Desertion is a writhdrawal not from a place but from a state of thmgs *** There 
can be desertion without previous cohabitation and there can be desertion without the marriage 
having been consummated.**® Desertion is a matter of mference to be drawn from the (acts 
and circumstances of each case •*» 

Desertion as a ground of judicial separation or divorce differs from the other «tatutory 
grounds for such relief like adultery and cruelty m that the act giving rise to the cause of action 
13 mchoatetiU the suit is instituted.*** 

Desertion is not to be tested by merely ascertammg which party left the matrimonial 
home first. If one spouse is forced by the conduct of the other to leave home, it may be that 
the spouse responsible for the driving out is guilty of desertion.*** If a spouse leaves the other 
m a state of temporary passion, for instance manger or m disg^t it will not amount to descr* 
tK>n.**® Where the husband himself took hi* wife to her mother’s home for confinement it 


(365; Chckndhv v Kumadtnt 1971 (1) C W.R 737 

(366) Lachman y, Mmm, 1964 S.G 40; iurtber Kayr y Singh, 1978 ? & H. 317; Xiipot 

V. Hgrban) W, 1967 Ddbi 19. Rohm, Xymart v. dinrtfulfm Singh, 1970 All 102, Malltppa v AmIomvh. 1970 

Mys.59,* Chakraaim Mohmty v. Knmndim DfOt, *uptm. 

(367) JtUngaUbm v DevM. 1962 M.P l93 

(368; Btptn Chandtr r. Pmhhtfatt, 1937 S.C 176; Sehuit Kwmari y. HanmiTa Siitgk, 19/4 S C. 459, «m also 
Chakrmdnr Moha^ v. Ktmii^ni Dtvt, supra; Jothr Aa^rv. Rvfjtt Singh, 1975 Punj. L.R 129; CUttji Vmkemmm v, 
MnhfdaMmi, (1976; 2 An W.R. 45. (1976' 1 A.P.I..J. 207; Pmihv v. ^onAsr, 1978 Raj 140 Sm further 
Uehmnny. Mma, supra, Tm^atht Xtuhntmmt, dWO; 1 An. WR.1S; SymlKmnr v. Sattran. 1961 Cal 

57S and WtUinnu v. W,lbnm, (1939; 3 AU E.R. 825; PnU v. Pralh LJU (1939; A.a *17; Ceh*n ▼ Cokm 
L.R. (1940; A.a 631. 

(369) Xhotthtd V. Mmckttfh (1917) 89 Bom. L.R. ll4l. 1142, Gykn r. Gmha. 1970 Cal. 286. 

(870) CUlfy Ptnkamma v. 44aAaNUa«» kupg*^’ 
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if not » c«ie of leaving the nutrimonial home in order to deieiting the husband.*** Where 
due to circumstances like business or professioaal deties or mutual convenience the spouses 
were temporarily separated, there would be no question of desertion.* *• Mere refusal of 
matrimonial bed by wife is no desertion; nor is it desertion to neglect opportunity for con* 
setting with the husband.*** To constitute desertion it must be established: (s) the ^muscb 
must have parted or termuuted ah joint living, {h) the deserting spouse must have an inten> 
tion to desert the other spoux, (c) the deserted qtouse must not have agreed to the separation, 
id) the desertion must have been without cause, and («) this state of affairs must have con* 
tmued, for the requisite period.*** 

The quality of permanence is (me of the essential elements differentiating desotion 
from voluntary separation. 

(ii) Intention to desert or abandon. In the American Jurisprudence U is stated. ‘*In 
the determination of what (Xmstitutes desertion^ one of the first matters for consideration is 
the intent of the offending party; there must be in addition to xparation or withdrawal from 
cohabitation, an intent on the part of the imthdrawiug party not to return or resume oohabita* 
tion. The wrongful intent to desert is indispensable. A mere severance of the relation is not 
sufiScient since there may be a separation without desertion and desertion without separation. 
Continued separation of husband and wife which may be consistent with no intention to 
wilfully and obstinately desert is not a desertion.** ■*• Desertion docs not imply only a separate 
residence and separate living. It is also necessary that there must be a determination to put 
an end to marital relation and cohabitation. Without (minar desertndt there can be no deser- 
tion.*** When the factum and intention to desert have been established, such intention is 
presumed to continue unless the offending spouse proves genuine repentance and a reasonaUe 
attempt to go back to the deserted spouse *** 

(ttt) CoBiaaenoomeiit of deaertfon.— Since in addition to wparation there must be 
the animus or intention never to return to conjugal society, the intention may supervene 
separation which might have started quite mncxrently A dtjath wparation may take place 
without the animus as m xparation by mutual consent or by compulsory separation. On 
the other hand there may be animus dtureads wilhout separation as where the parties live as 
two households under the tame roof.*** The offence of desenion comments when the factum 
of separation and the antsnus dtstrenis co-ejtist.**» It is not however necessary that they 

lS73) Btjv V. AUka. 1969 Gal. 47?. 

(376j rsamof t. Tiumas, 1924 P. 194; CMcr v. OmdSa, 69 L.T. 617. 

(377) Bianrnm V. SadkmJlam, LLJL (i960) 1 Foi^ 379: 1961 hmj. 181. 

VS78) Jlaviuwomt v. ArmfoAmma, 1957 Mad. 243. 

(379) Vd. 17, p. 194. 

f360) Batmi MM y. JSam*, Uagfi, (1972) 1 S.GJ. 487; 1972 8.C. 498; tMk W v. MM SintK W8 
P. A H. 317; sudarthm y. KtUfy Mam, (1976) 78 Pua}. LR. 129; JmMf Kmrn. Mms^U Sb^ I97S Poai. 
L.R. 129 

(381) iMtkmm v. Mma, 1964 AC 40; Sm ako Mbpal JOq* v. Hmimt Mam, 1967 Ddbi 19, MaU^ r. 
Mh mmt , 1970 Myt. SR 

(382) CWkY. Ms, 1970 Cat 266. 

(383) daSradWr MOmts v. MmsmdU t>mi, 1971 (1) ttWJL 217; AM. 

dSamm (1978) 80 P«ib> lJL 23 (Ddhf). , . . 
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^Itould commence at the Mine titne.**< Where the intention to abandon u fonned subsequent 
to the separation, that intention will not relate back to the date of the prior sepamtion for 
the purpose of desertion and the period of two years must be calcnlated only from the time 
the intention is manifested or proved to have formed. The onus of proof in this regard 
must be on the deserting spouse to show when exactly the intent was entertained stiiee that 
is a matter which is specially within the knowledge of the deserting spouse. The initial 
presumption m the absence of circumstances to the contrary is that the intention to abandon 
and the lactum of separation are simultaneous for the purpose of eakulating the period of 
desertion. 

(>s) Cnnae tor denertioa — Causes leading to desertion may be many and varied. 
I]l>treatment by the husband or his misconduct making the wife miserable m the husband’s 
home may in conceivable cases be a ground for holding that the wife is justified in deserting 
her husband. Mere frailty and violence of temper, however uncontrolled and peisutent, and 
gross ani habitual intemperance and habits quite distateful to the husband do not consti- 
tute reasonable cause for depriving the wife of the |irotection and comfort of the husband's 
home and society.*** The consideration that in case the husband remarries the wife is entitled 
^o separateresidence and maintenance under statutory provisioa could not be utilised as a reason 
for concluding that the husband’s remarriage must necessarily afford a reasonable cause for 
desertion.*** Nor is the circumstance that the wife has run the husband mto debts a grotmd for 
the husband abandtming the wife.**’ Serious allegations of unchattity made by the husband 
-against his wife affords grave and weighty reason for the wife to live apart.* •• The following 
have been held to constitute sufficient groimds for desertion: confession of adultery by the 
wife« *«* wife permitting indecent liberties bang taken by others with her,*** unreasonable and 
persistent refusal by the wife to consummate the marriage *** persistence in the faV charge 
of unnatural offence having been committed by the husband etc. 

(o) Desicrtioii smut bo wlAoat coaaeac or against tbe wish of tha pstitioasr.— 

To constitute desertion by a spouse hu or her absence and the cessation of cohabitation by 
him or her roust be without the other's consent and without reasonable cause A separation 
however long, wuh the consent or acquiescence of the petitioner, cannot constitute desertion 
for the purpose of a decree for judicial separation. Thus if a spouse, not entirdy i>la»^tlfg t 
for the other piing awuy and livuig separately, makes no effort whatsoever to induce the oth« 
to return for joint living and acquiesces in and is content with the continuance of the separate 
Imng, he or she cannot be heard to oomphun mid ask for Judicial separation on the ground of 

(384) ChtkraHor MtktSfi* w, 1971(1) CWK. yS?; Sn^ v. Smlfia A**, 1972 Rjj. 3; Porjkdom 
V 1973 Kaj. 3. 

(S8S) JC V. Jt. U..R. 22 n>d. 328. 

(396) JUkU Kmmi v. Afana** Aii^. (1W2> 1 S.C J 4«7 1992 S.C 439. 

(387) 4C-f»sMI,U-R. 5 AIL 71; 39 LJ.P.h K. 20. 

(38«) ts t tokm V. M*too» 1964 S.C 40. 

(399) U(rv.Ji«Ar.<4 X„T.<S4. ( 

(99(>> r. itU *1. 

(391) V. (1909) F. 189, oa ^ipsel (1901) F, iff. 

(392) MMo^ 38 Bob. L.R, 77. 
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desertion. A coasenc given by the petitioner for the separate living of the respondent either 
at the tinrw of the departure of the respondent for such separate living or during the conti- 
nuance of such separate hving* will tsdse away an essential ingredient of desertion Besides, 
where the parties to a marriage, after havmg lived together for some tune after the marriage 
enter into an agreement for separate living it cannot be postulated that the separation consti- 
tutes desertion because, the essential element to constitute desertion, namely, separation asainst 
the wuh or without the consent of the other spouse cannot be posited 

The Consent which will take away the necessary element may be expressed by a formal 
deed or by an agreement or it may be tacit or inferred from conduct It is possible that a 
separation which began by consent may become desertion if the consent ceases on both sides 
and the Mttmu drjswidi supervenes on the part of the respondent, Parify v Pafdy *•* Where 
the separation is m pursuance pf an agreement m writing, but the agreement has not been acted 
upon and the parties thereto contmued to cohabit even thereafter, a subsequent separation 
without the consent and for no justification, will amount to desertion, and the agreement m 
writmg cannot avaij to support the plea of consent for separation So also, if the agreement 
has been obtamed by fraud or force or has been put an end to by both the parties, that agree- 
ment will not be an answer to the charge of desertion. It must be remembered that in respect 
of an agreement for separate living between the parties, there is a distinction between an 
agreement for separate living entered into before the marriage, and one entered into after the 
marriage and during the continuance of cohabitation. The former agreement, namely, an 
agreement entered into before the marriage to the effect that the parties shall not live together 
cannot be banked upon as an answer to the charge of desertion because such an agreement is 
void as opposed to public policy, but the latter agreement can be founded upon as vahd 
defence to an allegation of desertion: Vadrmam Ttrupatkt Raov Knshnamma •»» 

It is for the party seeking to establish desertion to gpve evidence of conduct on his or 
her part showing that the separation was without the consent of the party ailegmg desertion 
and against such party’s wishes 

Oonatnictiva desertion — If one spouse by words and conduct compels the other to quit 
the matrimonial home the former will be guilty of desertion though it is the latter who has physi- 
cally separated from the other and left the matrimonial home The spouse responsible 

for creating the situation m which the other spouse is forced to stay away is guilty of construc- 
tive desertion.* •* Constructive desertion is the expression used to show that the spouse who 
forces the other to leave him or her is guilty of desertion even though the party gomg away 
from the matrimonial home is the other party. In dedding the question of desertion, the 
Court has to look at the conduct of both the spouses and it must be remembered that there 
is no substantial difference between a husband leaving his wife animu itserendt, and a husband 
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wbo by his conduct wi|hlike intention brings cohabitation to an end by compelling hk wite 
to depart from the matrimonial borne: Afmgek Ait v. I>mrM 

It would be constructive desertion wdicre the wife made her husband believe that she 
had committed adultery and thereupon he left the matrimonial home.*** A mere wish that 
the other spouse should leave is insufficient by itsell to constitute < onstruethre desertion 

The question of desertion cannot be decided by merely enquiring which party left the 
matrimonial home. The husband may well live in the place but mate it absolutely impossible 
for the wife to live there, and if in that state of things the wife leaves the matrimonial home 
it can legitimately be held that it is the husband that has deserted the wife, and not the wife 
that hr s deserted the husbapd: Skrtvastaga v. MavukatlaU*** The position has been succinctly 
stated m the American Jurisprudence, Volume 17 at page 20l as follows: 

“Usually the spouse who withdraws from cohabitation or absents himself from the other 
spouse IS the one chargeable with desertion. However, this n not necessarily true. Either 
spouse may by reason of misconduct or cruelty drive the other away, m which case the 
former, wd not the latter is the deserter or is guilty of desertion. In other words, the conduct 
of one of the parties, may justify separation from him or by the other and confer the right 
upon the latter to obtain a divorce upon the ground of wilful desertion. Thus if a husband 
by his extreme cruelty to lus wife compels her, for her own safety and protection, to seek a 
home elsewhere than under his roof, she does not thereby desert him, within the meaning of 
the statute, on the other hand, under such circumstances, he u diargeable with the oflfence of 
desertmg his wife, and she may obtain a divorce on that ground The same principle apphes 
where the husband is forced to leave his Wife on account of her cruelty. The rule that 
cruelty on the part of tbehtuband winch justifies the wife in separating from him may con«ti> 
tute desertion on his part and entitle the wife to a divorce on the ground of desertion is rni 
open to the objection that it gives the wife a remedy greater than the statute provides, namely, 
an absolute divorce instead of a limited divorce. 

To constitute constructive desertion, it is not necessary to show that the defendirg spouse 
misconducted himself or herself with thci ntent cf foremg the other to leave the home; nor is it 
necessary that there should have existed in connection with the acts of cruelty any settled pur 
pose to drive away the other. It is enough if such is the natural consequence of the act<i 
The complaining spouse must, of course, be justified in leaving the defending spouse in 
order to constitute such desertion by the latter. It has been held that to justify the separa- 
tion and to entitle the complaming spouse to a divorce on the ground of desertion, the- 
conduct of the guilty party must have been such as to afford ground for a limited divorce 
Some Courts have gone to the extent of holding; that in order to constitute constructive 
desertion, it must have been such as would, in itself, have been a ground for an absolute 
divorce In many jurisdictions, however, the rule adopted does not require the misconduct 
to be such as in itself would have been a ground for divorce.'* 

(399) 1962 ]iC.P. 196S. 

(400) r. Adw. 19S4 p. S3, S5 

(401) CAwMf r.Ckmtr, (1901) 64 L.T. *72; AsMr v. StMr, (19*7) 1 AD E.R. S26. 

(402) 1939 MJ. S49} see also Zte. v. LI^JU (19C9) Bsm. 1048. 72 BomXJU 41: 1979 Bom^ 
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(W) WiUbI mn^met aad d— >rti o a .— The to lection 10 says thatd^ 

tion includes the wilful neglect of the petitioner by the other party to the marriage: 
means "on puipoae**i "intentional” and ‘‘neglect** naeans neglect ht the discharge * 

obligations of consortium and cohabitation. A/amctoJ5« v. Dtorao Odabra*^**. It i* poiwble to 
have wilful neglect inferred even when the parties are living under the same roof where the 
deserting qiouse does not discharge the duties of the husband or wife to the other 
SmUhv Smtk,*** Pow^ v Powtl'*\ The mere fact that a husband has made suitable 
allowance for the wife is no answer to a charge of desertion against him because a wi c is 
entitled not only to maintenance by rccsiving food, shelter and raiment at his hand, but she « 
also entitled to the protection and society of her husband. Thus where a husban as 
separated from his wife without her consent but has been paying intermittent «sits to ^cr 
without resuming marital intercourse it may come under wilful neglect : Thurstan v. T rstan, 
MgcdoHaldy Matdonatd*^'’ The wilful neglect of the husband regardmg his wife will inrlime 
also the failure of the husband to provide the wife, though living with him, the funds for 
subsistence consistent with his means and income But the failure on his part to provide t e 
necessary funds for running the home due to his inability and mdigence and not blouse e 
intends or desires to see her starve will not amount to wilful neglect constituting desertion 
tinder this section 

vii DesertioB snust be I orn coatiamma period of ao« lea* than 2 years 

For succeeding in a petition for judicial separation or divorce on the pound of desertion by 
the respondent, it is necessary for the petitioner to prove that the desertion has lasted for a 
continuous penod of two years or more immediately preceding the presentation of the petition. 
Two things are essential, namely, tliat the period of not less than two years should be shown as 
the period during which the desertion has continued and that the said period is one without any 
break. If the petition is filed within this period, then it has to be disnuned as premature even 
though at the time of hearing two years had elapsed. Thus in a case where before the evpiry of 
the period of two years the husband who had deserted his wife and was livmg away from 
her, bona Jidt offen to return to her and resume cohabitation, his absence is deprived of the 
character of desertion and the onus of showing that the offer is not bmajidenon the 
petitioner: Martin v. Martin ••• Once the desertion for a period of not less than two years is 
completed the deserted party acquires a complete right to relief and a bona Jtde offer made 
thereafter by the forsaking party to resume cohabitation will not deprive the separation of its 
character of dtscrtion.«»» Desertion not being a qieafic act but a cominumg course of 
conduct, 11 must be shown to have contmued for the statutory period without any interruption 
therein, and two periods of desertion interrupted by a reconciliation cannot be added together 
for the Durposc of making up the period required bv the section.*** If the deserting spouse 

(t03) 1962 M.P. 1963 

(to*) (1940) p. 49 

(405) (1922) P.278. 

(406) 26 TX.ll. 988 

(407) 4S. *T.242. 

(408) Giotftaw V. MalkanU, 1955 AU. a 

(409) 78 L.T. 568. 

(410) CmgU y.CargU, 27 LJ. P. * H. 61; JVraiwt AMbr v. AttuMbM Jmmai, WSf Had. 415. 

<4I1) (X, MM V. Itmnbmba, 9# Bm- LJL IBS'. 
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•becomes insane before the termination of the requinte period, desertion cannot be said to have 
•continued for the requisite period, since the time during which the insanity continued cannot be 
considered and included in computing the period of desertion. So also if before the expiry 
of the period of desertion, the spouses enter into an agreement for separate living, the separa- 
tion ceases to be desertion as from the date of the agreement. Besides any supervening 
conduct on the part of the deserted spouse which is an effective and reasonable cause m 

preventing the deserting spouse from returning to cohabitation is an answer to the petition as 

for instance if the wife has been deserted by the husband and the wife during the period of 
desertion commences to live in aduUerv or is guUty of other a^s which will be reasonable 
grounds for the husband not returning to cohabitation with the wife, the husband cannot be 
held to be guilty ot desertion from the date of his knowledge of the wife’s misconduct There- 
iore, the following should be established for the maintainability of the petition regardmg the 
requisite period of two years under the section. 

(a) the peiiod of two vears of desertion must be immediately preceding the peti- 
tion for judicial separation or divorce; 

{b) that period must b^ continuous and unbroken by reconciliation and resump 
tion ol cohabitation; 

(tf) there should be no agreement to hve separately during the said period; 

(d) the deserted spouse should not be guilty of any art or misconduct giving cause 
for the deserting spouse not to resume cohabitation ; 

(«) the deserting spouse must be of sane mind during the entire period of not 
less than two years of separate living. 

(vili) TermiantioB of daoordoa — It is necessary that during the entire period of 
desertion the deserted spouse must affirm the marriage and be ready and willing to resume 
married life on such conditions as may be reasonable And it is open to the deserting 
spouse at any tune before the other spouse petitions for judicial separation or divorce to 
terminate the desertion by resumptum of cohabitation or genuine offer of reconciliation.*** 
Reinstatement cannot be refused in such a case.*** Casual acts of sexual intercourse durmg 
the period will not be proof of resumption of marital relationship where the desertmg spouse, 
though party to such acts, has m all other respects repudiated the relationship. 

(lx) Dm§»ace to acdon on gxooad of deaertion^. — Matrimonial offence by one 
spouse would justify desertion by the other.*** Even conduct falliog short of matrimonial 
offence may, in some cases be a good defence.**’ Thus conduct falling short of legal cruelty 
may yet be such as to justify the other spouse m going away from the matrimonial home.**' 


(412) Laebmm v. Mtam, 19648.C. 40. a, howw JTob v. 4ju Stngk. I960 Pua). 3J8. 

(413) CkaHdrm v. PiMomH, 1957 S.a 176. 

(414) Alts v. (1952) 1 AU E.R. 1076. 

(415) Awrir JTanar Bmtgtt (1966) 70 Qsl. WJf. 6S3. 

(416) Mala v. SoMh, 1961 Puaj. 196: (1945) 1 All E.K. 415, $20. 

(4l7j Mrw V. Lattman, 91 Bom. LJU 1540. 

(418) Edamita.Bdmards, (1949) 2 AO E.R. 146. 
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(x) Effect of coodoMtiaB of dMccticB.— Under section 23 (1) (6) condonation 
may be fatal to prayer for relief . Desertion for a period of not less than two years before 
the presentation of the petition, if Condoned, cannot be revived.*^* Whether cohabitation 
while proceedings are pending amounts to condonation or is but an attempt at reconciliation 
would depend on the facts of the case 

(si) Boxdea aadataadard of proof —The petitioner must show that the desertion 
was without reasonable cause. He must also show that it persisted throughout the entire 
prescribed period The burden hes on the petitioner to establish the factum of separation 
as well as the intention (antmui f/tsitendt) throughout such period ®** Desertion like other 
facts must be proved on the preponderance of probabilities ••• The fac^s have to be viewed 
as to the purpere which is revealed by those acts or by conduct and the expression of intention 
both anterior and subsequent tb the actual acts of separation. If m fact there has been a 
separation, the essential question always is whether that act could be attributable to an ammus 
tbserindt.*** So long as there was some evidence on the strength of which the Court could be 
satisfied about desertion the grant of relief will not be disturbed *** Once it is found that one 
of the spouses has been in desertion, the presumption is that the desertion has continued**^ 
Before granting a decree as prayed for the Court should be satisfied that the requirements of 
section 23 are met **« 

6. Conversion — This is designed to enable a person to file a petition for a decree of 
divorce on the ground that the respondent has ceased to be a Hindu by conversion to another 
religion. Conversion to another religion does not mean a conversion from Hinduism to 
Buddhism or vtct v^rsa or from Hmduisum to Jainism or vtce ver>a, but means a conversion to 
one of the major religions whose adherents cannot be brought withm the definition of a Hindu 
given in section 2 of this Act. It must be distmctly understood that conveoion to an alien 
faith docs not Ipsa Jacto result in divorce of the converted spouse from the other spouse A 
petition IS neecs ary for the purpose. 1 he reason is simple. In these days of cosmopolitan 
mixtures and alhances, a matrimonial alliance between persons belonging to diSerent religions 
does not attract that opprobrium as it once did, and it is now not unusual to find spouses 
belonging to different religions living m harmony and affection though pursuing their own 
religious practices separately So it is open to two persons who have been married 
this Act to live together in spite of the fact that one of them has subsequently become a 

(419) Ptrrr V Ptrv. (1952) 1 AU E R. lo76. 

(420) Stmr Kumar Bamrju v Baturjm, (1966) 70 C«l WN 633 

(421) Lathmm \ Mitna, 196-' S.C 46, AgAini Kmm v. Pfarttnir* Smglt, 1972 S C 459, Labk Kmr v Mmrnn 

1979 P & H 317 

(422) BtPtn Ovmin, v Pfobhacatt, 1957 S C 176. 

(423) Panim v. Panh^, 1978 Bjo 140, K<tmr v. JRar^t Singh 1975 Piny. L.R. 129 

'424) ShjmnSandar Otubm r. Simla KrnnanOat^m, (1978) 80 Punj. L.R.23 (Delhi); Sujharsm Stngh v. 
KMp Kaar. (1976) 78 Punj L.R. 391, JVww ▼ SaUb, (1978) 4 A.L.R 88|. 

(425) CMtraihar Mthont, v. KamaSan DH. l«ni (1) CW R. 787. 

(426) Ramkao^ r. Madanlal, (1977) 79 Bara. LJl. 14S. 

(427) Dtua v. Dbuhaw. LL^h (1969) Bom. 1045t 1970 Bom. 84 |. 

1974Ite*43 ^ Punj.LJU 104t VHima^bmm v. 1978 Kti. LJ. 7«2 
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-convert to Mohamedanian or ChrUtianity without getting the marriage dissolved by a decree 
of divorce. This is only an enabling provision permitting either spouse to get the marriage 
bond sundered, and it is not a compulsory one leaving no option to cither spouse but to become 
-divorced from the other. 

7. lacaraUe muonndiMsa ofmiaid etc.— While Section 5 (tt) postulates atone of 
the conditions of a Hindu marriage that at the time of the mamage neither party must be 
incapable of giving a valid consent to it m consequence of unsoundness of nund and Sco 
tion 12 (1) (i) renders at the instance of the other spouse a marriage m contravention of the 
•condition voidable, Section 13 (1) («) deals with mcurable unsoundness of mind which may occur 
even subsequent to the marriage The expression “incurably of unsound nund" has been hdd 
not to cover the case of fecble>minded persons or persons of dull intellect who ca^understand 
the nature and consequences of their acts and control them and their reactions m the normal 
way*** In deciding whether a person is “incurably of unsound mind,** the test applied is 
^'whether by reason of his mental condition he is capable of managmg himself and his affairs 
-and if not, whether he can hope to be restored to a state m which he will be able to do so 
1 would add to the above test the rider that the capacity to be required is that of a reasonable 
man.*’*** Applying this test in GiMBamAa/ v. S<l»a»a/,*** where the wife was suffermg from 
schizophrenia [not mcurable disease by itself see Dasta/u v. Dattane***} which m spite of 
treatment over a long period had left her memory without reasonable prospect of restoration to 
ats normal condition and would enable her to live only a half life, the Court held that she was 
mcurably of unsound mmd. 

It IS for the petitioner to establish that the other spouse was of incurably of unsound 
nund or suffering from mental disorder* •*. If there was a findmg by the Court m an 
Inquisition under the Lunacy Act of such spouK being a lunatic it will be prime Jaeu evidence 
shifting the burden of proof to the persons asserting the contrary*** As is sometimes obser* 
ved, an action for divorce is a kind Of a triangular proceeding to which the husband and wife 
and the State arc parses, and the State, therefore, represented by itsjudiaal limb,naniely the 
Court IS concerned to see that its arm is long enough and strong enough to meet and smite 
mjustice wherever it lies. Injustices m matrimonial matters arc easily perpetrated by the 
parties and it is all the more necessary for the Courts to be vigilant and see that the sanctity of 
mantal life is not unnccosanly and unduly profaned and polluted by indiscriminate and hasty 
proceedings in Courts. In a petition for dissolution of marriage on the ground that the 
respondent is incutstbly of unsound mind, such unsoundness of mind should be clearly 
eatabbshed by the petitioner and there is no right in the petitioner to compel the respondent to 
undergo medical examination, though it is open to the Court to draw adverse inference 
when the respondent refuses to submit to medical examination; V^n Chatirm v. Maihmbm.*** 

(*28) 4fit JU Mrtta v. VatmmH, 1969 Gtd. 48. 

(4S0) WkrtaBy. (1939) 3 AD E.R. 369. 

(431) (1970) 2 &fXJ. 429: 83 L.W. 494; See eho M JSM v. Bemrjtt, 1972 Ddbi 50. 

<432} 1970 Bom. 312. 

<4SS) Am Mtka v. Bet ,apra. 

(434) Sithamma v MaamMa, I.LJt 40 Med. 869. 

(485) l96SOvj.250. Sec ebo Bleetl Am v. Am A aiA, i972 P &B.270:1972 Oar. LJ. 315. 
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8 Lcprosjr. — Section 13 (1) (i«) deals ivith virulent and incurable form of leprosy a» 
a ^und for divorce at the instance of the spouse other than the one afflicted with the disease. 
Two conditions are posited-<<l) that the leprosy must be virulent, and (2) that it is incurable ^ 
Jmapoemamma v Apparao ••• The term ‘virulent’ in connection with leprosy under 
section 13 (1) (is) is not a medical term and cannot be interpreted by referring to the mean- 
ing given to It under the Hmdu law for excluding a person from inheritance.**^ The 
term has been interpreted as signifying malignant or infectious.*** ‘Virulence’ as a ground 
of exclusion from inheritance was treated in the Hindu religious and legal texts from the angle 
of a person’s competence to perform his social and religious obligations and the decisions***' 
accordingly used it to describe the leprosy of the most serious and aggravated type This 
doc* not give any sure and reliable guide m interpreting the term ‘virulent '.‘*® Leprosy on 
account of modern researches and advance m medical science is curable at the initial stage and 
may become incurable if allowed to develop unchecked by proper treatment Again what is 
regarded as ctuable at one time may be regarded as incurable at another time *<> 

9 Veneraaf diaoa— . — Venereal disease in a communicable form has been made a 
ground for divorce under Section 13 (1) (a). As to when the disease is ‘communicable' is 
not an easy one to decide even with the help of medical evidence, but there it is and the 
condition must be fulfilled before a decree for divorce can be passed. 

It IS no answer to the petition to say that the petitioner has not been communicated 
with the disease. Nor is it a valid defence to take that in fact the petiticner had already 
contracted the disease and it had paaed the stage of communicability and therefore the petition 
does not lie 

10. RosisuiciHtloa of dM world by oateriag • rdlgiona order.— A person can work 
bis or her own civil death by becoming an ascetic, by renouncing the world and becoming 
a sanyasi. What exactly the expression “renouncing the world by entering any religious order" 
means can be gathered only by the previous decisions m Hindu Law on the question. There 
are two qualifications in this clause: (1) the renunciation of the world and (2) entetmg a 
religious order. The mere fact that a person says that he has renounced the world is not 
sufficient *** He must have, besides, entered the order of aanyasihood by showing a positive 
aet or ceremony. There must be initiation by a guru mto the order of sanyasii by the appro- 
pnate mantra ***. Without the performance of the necessary ceremonies, the renunciation 
will not be complete.*** In the religious law of the people, one who has become a sanyasi m 

(436) (1962) 2 Andh. W.R 434 1963 A.P. 312 

(437) uMmi v. Padm» Rao, (1974) 1 S Q. J. 623 1974 SC !6S 

(438) IbM ILqKomatoiis leprosy i< viruleat and incurable)/ A>in*p*pmamma v. Rao, supra 

(439) /tWa<.v. /fsraw»at.lL.R.43Boiii.963 1924 P.a 123; PaOun v. S^rtfa Thgwin, 

T L R 38 Mad. 250 

(440) Swotajyti L akt lm d ’s ease, supra. 

(441 ) K^anktm PmhmPs ean. supra 

(442) KeaM Ru v. ttwarm ^arpun. 33 M.LJ. 63 at 65. 

(445) Sa^aaanffma Aeadkmt v. Rdl^ Beard, 1957 \ P. 824 at 826 l 

(444) Raids Pnaad v. Asja Ptfa* MUktSe^ak, 1930 AH 643 at 644. 
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the proper sense of the term is considered as having given up all pleasures and properties whose 
sole duty u to pray to God and wait for the call for departure from this world. Sueh a person 
cannot be expected to fulfil the obligations of matrimony chief of which is marital cohabita. 
tion, a thing which is forbidden for one who has entered the Sanyasi order. This ascetic order 
IS to be found almost in every religion, be it Mahamedanism, Christianity or Hinduism, but 
the religious order here spoken of is the reb'gious order among the Hindus, at:., a religious 
order amongst the Buddhists, the Jains or any other sect amongst the Hindus mcluding the 
Hmdus strictly so called. It has become of late a lucrative profession to don the yellow robe 
and parade as a Yogi or Yathi to attract public subscriptions, sympathy and veneration at the 
same tune carrying .on the duties of a householder It is not to such fiersons that this clause 
is intended to apply. There is no rfcnunciatton of the world, but on the other hand a further 
attachment to the pleasures of life for which person m the yellow robe wants to amass wealth 
by masquarading m the guise of a Sanyasi. Nor is there any religious order to which he 
can be said to have been admitted by the performance of the usual ceremonies incidental to 
necessary for the change. There ar* many such unpostors who are really much-married hus. 
bands who are drawn to the pleasures of sex-life m ever-increasing degree but who cannot 
get on in the world except by deceivinc it, by covering up the fraud m the safTroa 
robes. 


11. Abswwc* «i the e p o — a for oevois poors aadaot boiim' hoard of.— Clause ( 9 it> 
provides that when a qxiuse has not been beard of as being alive for a penod of seven yean ot 
more by those persons who would naturally have heard of it, had that party been ahvc the 
other spouse is entitled to file a petition for a decree of divorce on this ground. This is based 
on the principle of section 108 of the Evidence Act which raises the presumption of death m 
respect of a person who ha* not been heard of for not less than seven yean by his relations or 
fnends or others who would have heard of him if he were alive. The reason of this rule is 
obvious. Neither in Huidu Law nor in any other civilised jurisprudence is a spouse- 
enjoined to wait eternally for the other spouse who has betaken himself or herself to an 
unknown destination and has not cared to communicate his whereabouts to the other spouse. 
The missing person may be alive, but the, Uw presumes that be is dead because a person 
is not likely to be alive if no news has been obtained about him by those who would have 
naturally heard about him or his whereabouts either from him or from others. The pleading 
in a petition for divorce under section 13 (1) (oit} must contain the following particulan^ 
namely, («) the date when and the place where the spouses last cohabited. (4) the circunw 
stances relating to cessation of oohabitatiem, (r) the date when and the {dace where the other 
spouse was last seen or heard of, and (d) the steps taken to trace that person. When a per- 
son has not been heard offer seven yean, the presumption under section 108 of the Evidence 
Act IS that he is not alhe at the time the question b raised.**'’ 


12. Noa-voanmptimi of csAaUtatiea sditer jadicinl ■•pstfntioii or doctoofor 
roatitatioo of co^jsqgal rights.— Section 13 (l-A) was introduced mto the parent Act bv 
the Hindu Marriage (Amendment) Act (XUV of 1964). Prior to thu amendment under 
Section IS (1) (viii) tadCw) of the parent Act a petition for divorce could be filed only by the 
spouse who bad obtained a decree for judicial separation or restitution of conjugal rights 

(44S) AoM V. la Ukt, (190») I.L.R. 37 CaL 103. 



BIMBD LAW 


J040 


CB-IS 


The MftiriAge La^t (Amendxnent) Act (LXVJiJ of 1976) has reduced the period of two yean 
to one vear after such decree. 

Thus under section 13 (l-A) as it now standf* either spouse may apply for divorce on 
the ground that there has been no resumption of cohabitation between them for a year or 
more after the passing of a decree for judicial separation or there has been no restitution of 
conjugal rights for a year or more after the passing of a decree for restitution. The sub- 
section refers to existing state of affairs and all that is required is that m fact there has been 
no resumption of cohabitation during the period*^* The sub-section provides only a gtound 
for applying for divorce. The existence of the circumstances entitling a spouse to relief does 
not automatically result in a dissolution of the mamage. The party must present a petition 
for the ))urpose and a decree on such petition is nccessatye*s. 

As stated above section 13 (1*A) entitles not merely an aggrieved party but also a 
defaulting party to obtain dissolution of the marriage Tlie question is no longer who 
obtained the decree for restitution of conjugal rights or for judicial separation, or, who was 
at fault previously or who is at fault now. The question is not one of apportioning blame* 
The question is have the parties been able to come together after the decree. If they have 
not been able to come together either party may seek divorce irrespective of whose fault it 
was that they did not come together There is, however, the question as to the effect of 
section 23 on the provisions of section 13 (1-A). Judicial opinion is confhctmg. One view is 
that section 13 (1-A) does not confer an absolute or unrestricted right on a party to obtain a 
decree of divorce, that it is open to a Court to see not only whether the provisions of section 23 
(1) are satisfied but the Court is under an obligation to consider that aspect and that the 
Court must not grant relief to a party taking advantage of hu own wrong.*** A slightly different 
\nev»is that the Court has got to reconcile the provisions m section IS (1-A) and section 23 
(1), that the Court IS under a duty to sec under section 23 (1) whether the petitioner 
under section 13 (1-A) is disabled by his conduct subtequnt to tkt dooret which may again 
amount to taking advantage of his own wrong«s». Yet another view is that the concept of 
wrong-disability which was hither to the sole basis of rehef under the Act has now in part 
given way to the concept of a broken*down mamage irrespective of wrong or disability, and 
that it is not permissible to apply the provisions of section 23(1) based as they arc on the 
concept of wrong-disability to proceedmgs in which relief is claimed under section 13 (I-A) or 
section 13-B based as they are on the concept of a broken-down mamage.*** At any rate 
ihe wrong or disability oomemplated by seetjon 2S (1) («) is not the non-resumption of 
cohabitation or the non-restitution of conjugal rights which is the bans of section 13 (1-A).**» 
It is not possible to spell out under section 13 (1-A) any obligation against the petitioner to 
give any assurance to the respondent, all that was required was non-resumption of cohabita- 
tion lor the requisite period after the passing of a decree for jndidal separation.*** 


(446) MoSoAor v. SanU. (1972) 74 Bom. L.R. 496; 1973 Bom. 55. 

(447) jVflMftinAs v. Bou^omo, 1976 A.F. 77 at 78. 

(448) LoxmOd v. Uxmthtmi, 1968 Bom. SS2; CMnsafoi v. M tk u m X>«n, 1968 Puoj. 287; Sjol v. Sjol, 

1968 Puid. 489; Smumgro v. Lttlmttl, 1968 V yu 21^} Jttkoihri v. 1975 Bom. 88. 

^449) Aatfv. inAaim, 1978 Guj 74, BimU DtU Aff. 197? P. ft H. 167 (FJ8.); D^t 

V Pwihedum Gtri, 1977 Delhi 176. 

(450) Per Chinnappa Reddy, J., la BimU Dtn v. Stnek supra at p. 177. 

(451) Ibid at p. 178 

(452) MedMtefv.W. 1975 Bom. 59 
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To deprive a d^auUing party to a decree olrettitutioa of conjugal <4 the benefit 

under Section IS (1-A), bh lubiequent conduct mutt not be only mere non-oDn^finape but 
unount to a positive mitoonduct of such repulsive or shocking nature at wOnkl ammint 
to hb taking advantage of hbown wrong.*** 

The fact that the decree-holder hat not taken any steps to execute the decree or hat 
not made even a demand for its compliance will not defeat his ri^t to ask for divoroe under 
thb section since the compliance required b a compliance by the judgmcnt^lebtor; JButtf JEmr 
-r. Chrdsr Siagh.*** 

Failure of the husband to execute the decree which he has obtained fm- restitution of 
cooji^^I r4;ht8 does not amount to non-comidianoe of the decree so at to entitle the wife to leefc 
forrestitution of conjugal rights: KamiesUctmanv. Sartor 

In Somtswara v. htdanatt ***> it was held that where the wife returned to the fauriMuiMl 
^er a decree for restitution o( conjugal rights and lived m hb house for sometime wbh the 
genuine intention of continuing to live there but had to leave the nusband on account of hi* 
hostOc attitude to her, the decree for restitution could not be regarded as not having been 
^ximplied with withm the meaning of Section 13 (1-A). ^ 

Resumption of cohabitation within the meanmg of Section 13 (l-A) b reshmptMm fay 
-volition of both parties or b>' reconciliation and not by way of a unOatcr^ attempt by one 
the spouses against the will of the other to resume cohabitation.*** Where the petitioner 
husband was not guilty of creating obstruction and on the other hand was found willing to 
take back the respondent and resume marital relations divorce cannot be refused to him.*** 
Approving the statement of the law by the Delhi High Court in Sam KaS v. Gopai Dart*** and 
Cigna Dm v. Pltrshotam**^ m holding that mere non-compliance with the decree for restitution 
does not constitute a wrong within the meaning of bection 23 (1) (a), the Supreme Court has 
in Dkatmmdra Kumar v. Usha Aasiar,*** pointed out that the grounds for granting relief under 
Section 13 including sub-seetion (1-A) however continue to be subject to the provbiona of 
Section 23> and that in order to be a wrong within the meaning of Section 23 (1) (a) the 
conduct alleged has to be something more than a mere ditmclination to agree to am offe of 
reunion* it must be misconduct sarieut tnougk to justify denial of the relief to whidi the liii«Ka^y i 
or the wife is otherwise entitled. 

Cdiabitation signifies the husband acting as a husband towards hb wife and the wi**' 
acting as a wife towards her husband and hb cherishing and siq^porting her. Seauid 
intercourse will be cendusive evUence of cdiabition; absence of it will not illative otfisafaba- 
tion.*** 


(453) Jmt V. sajmtm, 1978 Guj. 74. 

(454) LL.R. (1963) t Paaj.218: 1963 Pue). 488: SnynkmOamn. IUnt»Ita 0 , (1973) I An. WJt. I58s 
(1972) 2 A.PX J. 26. 

(495) 19C2 Paid. 136. 

(456) 1988 Mn. 274. 

(457) Voraiammt V. Htmmmdtrn ifes. (1978) 1 An. WJL 72t 1978 AP. 6. 

(49«) SMmaH v. Mtrpmkmkor, l97Sm).28. 

(4Sp) tLM. (1974) 1 XWU « (FA). 

(46p) LLA. (497^ 1 iMbi 7253 1977 SUU 478 (FA). 

(484) lfl77gA22U. ^ , 

(481) 8sa JBurtvw (m7) tMBJU 886; Tfewarv. HmSa (1»M)2 ABRJUff. 
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^ The period of one year ii to be rericoned from the date of the decree of the GOurt o^ 
fiitt Jngtanoe; Ukewhe when an appeal wei taken and the decree woa confirmed. Where 
the firat Court had dumissed the petition and on appeal a decree for judicial leparation waa 
granted, the period has to be reckoned from the date of the appellate decree. The appellate 
Court caimot ante-date rtie decree. ••• 

IS. Hoebnaidramanryiiig. — Section IS (2) permits four additional grounds for a decree 
of divorce being made available to the wife only and not to the husband* The first is with 
reference to the second marriage of the husband and provides that in the case of any marriage 
solemniKd before the commencement of this Act if t^ husband married again before such 
commencement, and the wife of the first marriage is also alive, then »he wife married in the 
second marriage u entitled to present a petition for divorce. Similarly if prior to the commence- 
ment of the Act the husband had marr^ again, the wife of the first marriage is entitled to pre- 
sent a petition for divorce on the ground of the second marriage, the wife of that mamage being 
alive at the time of the presentation of the petition. The reason of this rule is obvious. The policy 
of this Act is in favour of monogamy, and since it cannot pronounce as invalid the polygamous 
marriages that had taken place prior to the Act which were valid at the tune in the particular 
community which was governed by a system of polygamous marriages, the Act enables the 
wife of any such marriage to free herself from the husband who has another wife alive at the 
time of the petition* This provision may enable either of the wives of the polygamous marriages 
entered into by the same husband to petition for divorce, and it may even happen that both 
of them may ask for divorce resulting, if divorce is granted, m the unenviable position of the 
husband being deprived of both the wives: Smt. V»nl^iammay VtHkatatwmi *** Smt. Litlav. 
Dr. Rao Ananth Sutgk,**' In such a case, it is open to the husband to contract a monogamous 
marriage under this Act. Where a petition has been filed on the ground of the husband 
marrying a second wife, the fact that subsequent to the petition he has divorced the second 
wife is no ground for dismissing the petition; Mandat J^aganna v. Lathmi Bai*** The fact that a 
wife who had been married prior to the Act had inspite of the husband s second mamage which 
had taken place prior to the Act had come to some compromise and lived with the husband for 
some time would not take away her right to present a petition for divorce: Smt Xtrmoo v.Jftkka 
Ram.**’’ When petition for divorce is presented by the first wife on the ground that the 
husband had takra another wife before the Act, it is not open to the husband to plead any 
conduct or disability on the part of the petitioner as a bar to her claim for divorce on the 
ground of the second mamage: Uhtamma v. Kamm*** A second wife entitled to relief under 
Section IS (2) (i) would, by reason of Section 23(1) id) become disentitled to such relief by 
unnecessary or improper delay in instituting the proceedings. 

14. Rapa. Sodomy or BostlaDty.— Section IS (2) (lO.provides that where after 
solemnisation of the marriage the husband is guilty of rape, sodomy or bestudity, that 

(46S) l9«»Bom.447. 

(4«4) 19SS Mys. 118* 

(465) Uat. (1965) IS lUJ.iZS: l96S lUj. 178. 

(46^ 196SAP.82. 

(467) A.I.R. 1968 Delhi 260. 

(468) 1966 Hyi. 178. 

(469) i tot e mwl Ototfar v. lefafcm Jmmdt, (1971^ I tAJ. 167. . 
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would be u ground hr ^tvocoe. TIm ndioonduet <d the htwbnnd muit be after the iwflefe 
•ad not beftare, and it ii not neoeaery that the huiband ahould have been coavfeted iOf 'tft* 
offtnoe eonuaitted by him. Xt ie enough iC the petitioner provcg that the miieonduet ei the 
huiband had taken piece after the marriage, even though nobody elae knew about it and the 
husband has not been brought to book in the Courts of the country for such offence. 

A man ia said to commit rape who has sCxual intercourae with a wonaan against hv 
will, or without her consent, or with bar consent obtained by putting her in fear of death or 
hurt, or with her consent under mistaken belief that she is ha w|(e when in fact she is not 
with or without her consent when she is under twelve yean of age estccpt when she is his 
wife. The fact that the husband has been convicted by • criminal Court only of an attempt 
to rape does not prevent the znatrimonial Court from &iding that there had been not merely 
an attempt but a completed act of rape attracting the jurisdiction to grant a decree for 
divorce Sodomy or l^tiality is committed by n man who has catnal intercourse against the 
order of nature with any naan, woman or anuzial, it is a carnal copulation fin anm, and 
even when the husband commits sodomy %wtb his own wife, she not being a consenting 
party, a petition for divorce agauist the husband is maintainable: C v. C *** 

BeatiaUtyisa crime of nuui with animals and beasts. It is a punishable effenoe under 
Section 377, Indian Penal Code. 

19 Noas-oohabitation afMr dacraa for auahatasmacc. — A decree or order awaiding 
maintenance to thevrife under the Hindu Adoptions and Maintenance Act, 1956, or Section 
155, Crimmal Prooedure Code, 1973, is treated on the same footing at an order or decree for 
judicial separation as aa additic^l ground to the wife for divorce. Under Section 13 (2) (fti) 
the wife can chum dissolution of her marriage on the ground that subsequent to the passing of 
the maintenance decree or order, the spouses had not resumed ariiabitaikm for a year or 
more. 


a marriage in violation of the pge limit set in Section 5 (m) is not rendered invalid, a vrife 
whose marriage was solemnised before she bad attai^ 15 years » given a right under 
Section 13 (2) (ta) to have her marriage dissolved. The right has to be exercised bV 
wife after attaining the age of 15 yema but befove completing 18 years. 


17. Gevsaiu gfoeadsnml mntten — Where an application for judicial iqiaratios* 
was dismissed for default and was not restored, a subsequent application for divorce on the 
same caw of action is barred.*** Afredi petttioa for divorce is maintainable by the basband 
on thegroimd of desertion after Us petitioa for restitution of conjugal rights had been dis- 
missed.*** The prindple of cannot be applied to cases where the ground taken is 

dUfeicnt.*** Merely becaw the trialGourt whaoh ptaw! the decree described itsetfas 


(478) 22TXJt.se. 

(471) Jia#»torv.MWJMil»ltII,&aua 
(471) aslidrSnvo.ll»d«|^{IIM)ti Matiuai. 
CI7D PMieiOliadvwlfiasgNgqfkht^WBUriSI. 
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Chnae Court, tbe order paMed in the eaerclie of the speefadJurMfetioB «iiU not be 
jneOectiee and writhontJuriidictJoa.*** 

Ifo evidenceneed be given by a fMurty agahut an admbdon inoorporated In the plead. 

A petition filed under Section 13 for dinoiution which ended in judicial aeration by 
eonaent orpaniea without providing any grouftd for the relief would be invalid.*** 

It is to be noticed that an unnatural ofiienoe eonuni^ted by the enfb h not made a 
ground of dhforoe at the inatance of the fauaband. Thia appeal* to be a dfacriminatcvy eon- 
cettien to the aofter aex. 

^Ijl-A. AlaenanOa nUeCin dhroroe po c ee dtaie .— Bi any inroceedmg under thia Act* 
a petition for dissolution of marriage by a decree of divorce, except in ao far as the 
petition is founded on the grounds mentioned in clauses (it), (n) and (pit) of subeection (1) of 
Section 13, the Court may, if it considers it just so to do having regard to the drcumstance* 
of the case, pass instead a decree for j^udi^ separation. 

NOTES 

In cases where divorce is sought on the grounds of the respondent having ceased to be 
a Hindu by conv er sion or having renounced the %vorld by entering a religious order or of hit 
not beiM heard of for seven years or more the Court is not vested with any discretionary 
posve^^n other cases it can grant judicial sepiration. 

Dhruaiea by mataal ra—a i st. — (1) Sulgect to the provisions of this Acta 
^^fetition for dissaluUoa of marriageby a decree of divorce may be presented to the District 
Court by both the psuties to a marriage together, whether such marriage was solemnized bdore 
or after the commencement of the Marriage Iaws (Amendment) Act, 1976, on the ground that 
they have been living sqiarately for a period of one year or more, that tb^ have not been 
able to five togetber and that they have mutually agreed that the marriage should be 
dismived. 

(2) On the motion of both the parties made not earlier thadsiP months after the 
date of the presentation of the petition referred to in snb.section f 1) and not later tlwf 
eighteen months after the said date, if the petition is not withdrawn in the meantime, the 
Court shall, on being satisfied, after hearing the parties and efter, mAkii^ sneh inquiry as it 
thaks fit, that a marriaee has been solemnized and that the avennents in the petition are 
true, pass a decree of divorce dedaring the marriage to be dissolved with efiect from the 
oftlte decree. 

NOTES 

Section ISA is based on the oonoept of a bittewdown marriage. It it to 

apply the provbaoas pf Section 23(1} (ajtoa proceeding in which relief is under 

Section IS-B*** It makes prdrition for di voice by mutual content. On ejoint hy 

(47«) Mmd V. AfMMMUt 1972 AU 49«i 1972 AS. L.J. 4«2. 

(475) .1 Shu II yr.am4triUt, 1971 Ck*. LJ. 806t 1971 p. h H. 29. 

(479) /JIr s hif v. h rem 1971 AD 201. 

(477) rw (BABaa|ipsBei)d7j.,hSfpdsZW.awJ%»A|kl977|l, 

"fatsrlsd bf Act lOtVni Qi IfNl 
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the ipouMt on the ground tbnt they ha%e beat IMiqi lepBtately for e year or inore« that they 
have net been able to live together, and that they have agreed that the naarriage abouldhe 
diMOlved. On the motion of both parties made not earlier than 6 months after the date of the 
piesentatioo ofthe petition and not later than 18 months after the said date the Oort after 
satisfying itself that the marriage vms solemnised under the Act and the averments in the peti. 
tion were correct shall pass a decree Ibr divorce. Tl^re is nothing mote to be proved in addi- 
tion to that laid dovm in Section IS-fi. The viewthat a ground which existed earlier, mraddi- 
tion to that contained in Section 13-B should abo be proved would result in nullifying the very 
ol^ct ofptoviding-chis'new ground of divorce by insertion of Secttan 133. Adding any further 
requirement to that provided in Section 133 is not even a reasonahte and practical construe* 
titm of the provision apart from being contrary to its clear meaning.*** 


Where divorce is sou|^t by mutual consent under Sectionl33, the Court has to satiny 
itself under Section 23 (1) (bb) that such consent has not been procured by force, fraud or undue 
influence. 


*14. No petition for dlvorea to bo praaented within one year of maxrlago.<>~(l) 

Notwithstanding anything contained in this Act, i* shalT noThe 'competent for any Court to 
entenain any petition for dissolution of marriage by a decree of divorce, [unless at the date 
of the presentation ofthe petition one year haselaps^] since the date of the marriage: 

ProvUScTt^t the Court may upon application made to it in accordance with such rules 
as may be made by the High Courts in that behalf aUow a petition to be presented [before one 
year Ium elapsed] since the date of the marriage on the ground that the case is one of ooeptional 
hardship to the petitioner or of exoeptionai depravity on the part of the r^pbndmt^'httt If 
it appeals to the Court at the bearing of the petition that the petitioDer obtained leave to 
present the petition by any misrepresentation or concealment of the nature of the case, the 
Court may, if it pronounoes a deerre, doso subject to the condition that the decree shall not 
have eflbct until after the [expiry of one yeail i*POi the dale of the marriage or may dismiss 
the petition without prejudice to any petition which may be brought after the expiration of the 
said one year upon the same or substantially the same facts as those alleged m siqiport of the 
petition so dismissed. 


(2) In disposing of any applioatkm under this section for leave to present a petition for 
divorce before the [eiqiiration of one year] from the date irf the marriage, the Court shall 
have regard to the interests of any children of the marriage and to the question whether there 
is reasonable {m>bability of a reconciliation between the parties before the [oqpiration of the 
said] (me year. 


1. UasliatiM fer yssfetM fse atvoMS. 3. Cassa at avaspttswl dspseiHy an Aa paarc 

Hkm T iq f sa i iss. 

2. Oaaaa af s aa ap Si sna l laswIsHIp, Fv sma l e s s fe sam S s tl i a atdha padBan. 

1[, far 9>tlttasi Cpr tttdhsHBa.~-lhe section Uys down that ncrmally it is 

inoomprnent for a Court to eatertdb a pet i tion for ^Dm^utfon ofahi«n^by» deow of 


mi JMmbr v.«Mi.lW8 8LP.4«. 
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divoree unlai at the date of the preientatJOii of the petition one year had elapsed smce the 
date of the marriage. The restriction is confined to petitbns for dnorcc. But this period 
may worh hardship in particular cases and may operate as an unnecessarily long 
period in the circumstances of any particular case, where there is absolutely no ch^cc of 
a reconciliation between the parties on any reformation in respect of the charge on which the 
petition is contemplated to be based. That is why m the proviso to 8ub**ection (1) provision 
IS made for a petition being presented even before the expiry of the period where the case is 
one of exceptional hardship to the petitioner or of exeptkmal depravity on the part of the 
respondent. Permitting such an exception to the statutory period for filing a petition for 
divorce, is governed by the rules that have been made by the High Court m that behalf 
and the application for permission to present a divorce petition before the expiry of the 
period has to be made in accordance with such rules. If it appears to the Court at the 
hearing of such sin exceptional petition, that the petitioner obta’ned the leave by any mu- 
rqiresentation of facts or oonoealment, the Court has two alternatives for the course to adopt 
in Its discretion. One alternative is that it may pronounce a decree making it subject to ihc 
condition that the decree shall not have effect until after the expiry of one year from the 
date of the marriage. The other alternative is to dismiss the petition itself but without 
pndudice to any petition which may be brought after the expiry of one vear upon the same 
or substantially the same facts as those alleged in support of the petition so dismissed. Besides, 
indisposing of any application lor leave to present a petition for divorce before the expiration 
of one year from the date of the marriage, there are two matters that have to be considered 
by the Court, (1) the interest of any children of the marrit^ and (2) the reasonable proba- 
bility of reconciliation between the parties before the esttpiration of the said period. If ui the 
interest of the children bora of the marriage, it doe^ not appear proper that such a petition 
for exceptional treatment of the case should be entertained then the petition may be dismissed 
or proper provuion should be made for the custody and maintenance of the children of the 
marriage. So also if it appears to the Court that there is a reasonable probability of reconcilia- 
tion between the parties before the expiratkHi of the said period, the Court ma\ dismiss the 
petition and lea/e the petitioner to institute the petition for divorce after the expiry of the 
normal period provided for under Section 14 (I). 


2- CtfMS of exceptional hardship. — ^Whai is exceptional hardship or depravity 
has not been defined m the Act, because that must depend upon the facts of each case. If in 
addition to one of the grounds mentioned m Section IS for divorce there are other aggravatmg 
circunistances such as cruelty or where there are more than one ground for divorce, as for 
instance, adultery and conversion! cruelty and venereal disease, renuncmtxon of the world and 
absence of means of maintenance,they will be cases of exceptional hardship under which no 
spouse can reasonably be expected to put up with his or her lot any longer.*’* Other cases 
CM easily be imagined of such exceptional hardship. For instance, if a hittbaiid coerces the 
wife to sexual intercourse w^th another abhorrent to her sentiments of mooality or if the 
husband is such a confirmed and chronic addict to drink and nateotics that he creates a hell 
in the home as a matter of daily routine nuJdnjg the wife’s position in the home absolutely 
impossible and has been at the same time living in adultery wth another woipan or if the 
husband has been incurably of unsound mind for the requisite period and it sul^ct to frequent 


(47^ Of , howew v. Prm Amt, 1972 Ow. I.J, 9$. 



s. 14] ram tamv mabmiaoi Aor Cnv or 1955) 1M7 

fits of violence making it extremely risky the v^e to eonthnie to lire telth hiia> »n exception 
can be made for entertaining the petition before the statutory period. 

In Patfott Rao v. PandurMt,**^ it was held that a petition filed before the expiry of 
the presribed period from the date of marriage on the ground that the petitioner wife was 
being mercilessly beaten by the husband for little or iv> reason could be entertained and 
Ordered when that ground is made out, as that circumstance would well bring the case 
-within the proviso to Section 14 (1). 

3. Gaaea of exceptional depravity tlM part of ^ rospoadeat.— The depra> 

vity contemplated has reference to the nux-ality or other conduct of the respondent — the 
respondent may be the husband or the wife. If it is the husband any conduct on his part 
which is so abhorrent that it will rouse both repulsion and indignation as for instance, his 
having intercourse with the servants of the house or his bringing a lewd woman into his bed 
chamber or masturbating in the presence of the wife or indulging in sodomy or bestiality to 
the disgust of the petitioner, will all be cases of exceptional depravity of the husband. 
Similar circumstances of conduct and life can be imaging in the case of a woman also All 
these arc merely illustrative of cases of depravity of an exceptional degree. Whether in any 
particular case the Court will come to the conclusion that a case of exceptional depravity has 
been made out or not will depend upon the nature of the misconduct and the frequency 
with which It is indulged in and the animus to inflict pain and noiseiy upon the other spouSe 
by such depraved conduct. In Meganatha v the scope of the enquiry before the 

Court in the matter of admitting a mam petition before the j^scribed time on the ground 
of exceptional hardship or depravity was pointed out. It is for the judge who hears the 
application to say whether m the circumstances a Pftma jaettcase of exceptional hardship or 
depravity has been made ou^ In deciding this pomt, lie is not expected to try the mam 
petition in advance He has merely to decide whether the allegations made in the afiidavit 
on the application are such that if proved they would amount to exceptional hardship or 
depravity. Having foimd that there is a prima /aeteeme, it is for him to say whether in the 
exercise of his discretion he will grant leave for the petition to be filed. It is smmatenal that 
the evidence subsequently given at the hearing of the petition does not support the altegatson 
of exceptional hardship or depravity, though if It appears that leave to file the petition was 
obtained by any misrepresentation or concealment of the nature of the case, the trial judge may 
if he pronounces a decree m it order that it shall not be made absolute until after the 
expiration of three years from the date of the maniage, or he may dismiss the petition with* 
out prejudice to any petition that may be brought after the expiration of the three years. The 
following general principles may be laid down for guidance inr considering whAt would be 
treated as exceptional hardship or depravity;*** 

(i) adultery with one person is not exceptional depravity; 

(ii) adultery aggravated by desertion m favour of another woman or cruelty to 
the wife would constitute exceptional hardship to the wife; 

(iii) wife having a child by adultery; 


(480) ld5» N«g. LJ. (Notei) 76. 

(48U l8S7Msd 423. 

(462) tomm V. , Btmtta, (1940) #. SS). W. 
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(iv) Ituiband oommittiiig adultery Mon after marriage; 

(v) huabaad*! adultery promiscuouiiy with other women; 

(y{j^ adultery with the wiie’i lister or servant in the house; 

(vii) cruelty coupled with aggravating dreumstances such as drunkenness and 
neglect. 


Where a person married a girl and immediately drove her on to prostitution and: 
profited by her immoral earnings* it would be a case of exceptional depravity.**' 

Section 14 providing restrictions is {wesumably designed to prevent hasty recourse to 
legal proceedings before the parties have made real effort to save their marriage from 
disaster. It is grounded on public policy because marriage is the very fotmdatton of civil 
so^y and no part of the laws and institutions ofa country can be of more vital importance 
to its subjects than those which regulate the manner and conditions of forming and if necessary 
of dissolving the marriage contract. MtgmatAa v. jajfiila.*** 


4. Pvassiatiire gr ea ert a ri e n af tha patlti<m.->A petition for divorce filed before the 
expiry ofthe period meatioiied in Section 14 (1) has to be aeoompanied by another petition for 
peruiSsKm to file it before the said prescribed time. The latter petition must disclose all the facts 
fully frankly and should not be guilty of am’ or snggesttojatsi. No doubt in such 

a petition for pennisskm for entertaining the mam petition for divorce before the time 
prescribed, notice must go to the respondent, and If <mi such notice the respondent appears 
and shows cause why the petition for premature reception ofthe main petition should not 
have been entertain^ on account of the misrepresentation or concealment of the nature of 
the case, the Court has a discretion cither to pronounce a decree and make it a condi- 
tion that it not be operative until after the expiry of one year from the date of th© 
m«i^e or it may dismiss the petition. Such a dismissal should not prejudice any fresh 
petition being filed after the expiry of one year from the date of the marriage upon the same 
or substantially the same facts as those alleged in siqiport of the rfisnuW if petition 


Grant pr refusal of leave to sue within one year and where leave was granted txparu to 
revoke it are matters of discretion with the Court. It u for the Court to say whether m the 
circumstances of evidence before it, a firimajant caae is made out.*** An appellate Court 
will mt interfere with the trial judge’s discretion unless the latter bad proceeded on a wrong 
pnnaple of law or ignored a material conaideration or gross injustice has been caused •*• 
question ofleave is decided mainly on the basis of the averments made in the affidavit 


(488) Ctlman v.Csibiuii, (1866) 1 P.D.8I;JW*« r.SktUui, (1937) IML.ft P. 44. 

(484) 1957 Mad. 423. 

(485) Wuhr V. motr, (1944) P. 72, 74. 

(486) 1957 BUd. 423; v. Oarlu^. (1947) 176 L.T. 532. 

(487) WixUr V. Wtnitr. (ISg#) 8 Alt «JL 546. 
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15. IMrore«4 putmumm riAw* mMj many When a marriage ha5 been 

diuolved by a decree of divorce and eii her Jhere lano right of appeal against ihc decree or, 
ifthereiaittchari^tof appeal, the time for appealing has expired ^thout an aj^l 
having been presented or an appeal has-been presented but has been dismissed, it shall be <- 
la wful for part y tn tha -"ar-Tg" ag a fn 

•[ • •] 


1. S«»|M. »• M-maretage ^ 

1 Seope.— Section 15 relates to divorced persons and not to the persons who are not 
divorced Hence its provisions are not applicable to a decree for nullity under Section 12.**'* 
The section forms an integral part of a divorce proceeding by winch both parties Ijecomc free and 
are released to contract a fresh marriage/** Reading this section with Section 28 it is 
clear that any party whose marriage has been dissolved may lawfully marry again whrre there 
is no right of appeal against the decree or if theie is ore the appeal tune has expir»'d with 
out any appeal teing preferred or where any appeal » preferred after it has been dismissed. 
The result of the deletion of the former proviso to the section which declared that it shall not 
be lawful for the parties to marry again unless at least one year bad elapsed fiom the date of 
the decree in the Court of first instance bv the Marriage Laws (Amendment) Act, 1976 is that 
now the parties can contract marriage soon thereafter, provided of course the period of appeal 
had expired 

Though the section does not in terms applv to an application for special lea /e to appeal 
to the Supreme Court, the successful part\ m the High Court who had obtained a decree lor 
dissolution of msu-riage cannot by marrying again immediately .after the High Court’s decree 
deprive the losing party of the chance of preferring rn .'Application for special leave to 
appeal*** 

A decree of dissolution of marriage concerns the status of the parties and operates as 
a judgment m r<m,*** and unless vacated according to law will not abate *•• 

The amendment of section 15 by the Marriage Laws Amendment Act LXVIII of 1976 
had been made to take retrospective efifect in (he '•ensc shat it » applicable to all pending 
proceedings and those proceedings are to be decided as per the amended provisions. Hence 
Section 15 will have to be read as if there is no proviso.*** So «dierc after dissolution of 
his marriage, the first plamtiiT had married mother woman within one year from the date of 
the dissolution, sueb marruge was legal and vaJid.***- 

2. Remarriage. — ^The SupremeCouVt has held ir. Lila Cupta v Laxm ./ISireui.*** that the 
former proviso to Section 15 was directory m nature and therefore a marriage effected m 

•fteviio omitted by A« 68 of 1876, S. 16. 

(688) Avaed Omm v. 1976 P. a H. 

(M) maur. (1890) UL 15 P. p. iMf. 

^ UMa V. AoOuA Pnsai, 19^ W. 

(691) V. PattMtmma, 1968 A.P. ISR 

(1978)2 S*Cy.6f8r 

(68^ Cll asi <%f Y. A aw p aa ia > aJ. (1978) I MJL J. 6»i 90 1,W. 702. 
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violation of the time period ipedfied therein it not vdd. In rqptfd however to the validity 
of a freth marriage contracted after divorce decree before the expiry of the period of limitation 
for preKnting^n appeal or where an appeal had been pretented during the pendency of that 
appeal, it has been held under the comparable provitiont of Section 57 of the Indian Divorce 
Act, 186S, that «»ich a marrirge it void.*** Pathak J. in Ltia obtcrvet; “The 

main provitions of Section 15 of the Hindu Marriage Act which bear ahnott identical 
re^embiance to the relevant statutory provisions in the cases mentioiied above would perhaps 
attract a simfl*’* conclusion in regard to its construction: At the lowest, there is good ground 
for saying that a contention that a marriage solemnued in violation of the main provision 

in'-S^tioo 15 is a nullity cannot be summarily rejected I refrain from expressing my 

opin^ on the validity of such a marriage.** 

Neither this section nor the previous Section 14 will apply to a case either of judicial 
separation petition under Section 10 or nullity of marriage petition under Section II or voidable 
marriage petition under Section 12. Thi<< section applies only to petitions filed for dissolution 
of the marriage by a decree of divorce either under Section 13 or under the proviso to 
Section 14. 

•[16 Logirimney of chfldreii of void and voldnblo mnniagao.— .(1) Notwithstand* 
ing that a marriage is null and void under Section 11, a ny child of such marrsage who would 
have been legitimate if the marriage had been valid, shj^ be legitimate, whether such child 
is bom before or after the commencement of the Marriage Laws (Amendment) Act, 1976. 
and whether or not a decree of nullity is granted m respect of that marriage under this Act and 
whether or not the marriage is held to be void otherwise than on a petitkm under this Act. 

(2) Where a decree of nullity is granted in respect of a voidable marriage under 
{Section 12, any child begotten oroooceived before the decree is made, who would have been 
the legitimate diild of the parties to the marriage if at the date of the decree it had been 
-dissolved instead of being annulled, shall be deemed to be their leg^imate ehild not with- 
standing the decree of nullity. 

(3) Nothing contained in sub section (I) or sub-section (2) shall be construed as conferr- 
ing upon any child of a marriage which is null and void or which is annulled by a decree of 
nullity under Section 12, any r^bts m or to the {M-operty of any person, other than the 
parents, in any case where, but for the passing of this A^, such child would have been 
incapable of possessing or acquiring any such rights by reason of his not being the 

child of his parents-] 

NOTES 

This section states the legitimacy of children of void and voidable marriages. Sub- 
section (1) ptovidea for the legitimacy of a child of a void marriage whether the had 

been bom before or after the conunencement of the Marriage Laws (AmauiUnenO Act, 
1976, and whether or not a decree of nullity is granted in respect of the marriage under 

(406) Sse Ifwar V. NMr. (MO) 15 fJD, 139> JhttU v. »mm, 1916 Mad. 647; Tmmr v. 7irMr. (Ml) 
Gal. iiy.Jtcbm v. Jsdbm, (1912) 94 AO. 209. 

(497) 1978 S.a 1991, 1961U 

*SaMtuted by Acr68 af 1978. S. U. 
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this Act aiMl whether or not the marriege is held to be void othertviie tbah^ on a 
'Under thli Act. 

As regards the issue of voidable xharriages, «ul» 4 ection (2) states that where a deOree cf 
nullity is granted, any child who would have been the legitimate child of the parties to the 
marriage if at the date of the decree it had been dissolve^, instead of beiog annnlkd is to be 
deemed their legitimate child despite the decree of nullity. 

Under sub-section (3) imy chQd of a marriage declared to be null and void or is annulled 
by a decree of nnllity will not haw any rights in or to the property of any person other than 
the parents in any case where but for Section 16 such child would have been incapable of 
possessing or acquiring anv such rights by reason of his or her not being the legitunate child 
of its parents. 

According to the Bombay High Court a son bom of a void marriage is not entitled to 
share in property of which his father was a coparcener in a partition suit fileo by the first 
wife and her legitimate son.*** 

17. Paniduueiit of bigamy. — Any marriage bctwee^two Hindus solemnized after 
the commencement of this Act is void ii at the date of such marriage either party had a 
husband or wife living, and the provisions of Sections 494 and 495 of the Indian Penal Code 
(XLV of 1860) shall applv aooordmgly. 


SjnMXMia 

1 Paiiialin>«t lot bigamy. 4 . CoootitBtloBali 

2 “Soltiimiawl» 5 Foiam of proaecBtioa 

3 . ItoatralaJng acoond m a rri og a 

1 Pumshmoat for bigamy. — ^This section provides that any marriage between two 
Hindus solemnized after the commencement of this Act is void if at the date of such marriage 
either party had a husband or wife living, and the provisions of Sections 494 smd 495 ot 
the Indian Penal Code shall apply accordingly. For the section to apply two conditions should 
be satisfied, (a) the marriage should have bwn solemnized after the commencement of tbe 
Act, {b) at the date of the marnage either party had a spouse livmg. The voiduess of ♦h'' 
marriage under Section 1 7 is in fact one of the essential ingredients of Section 494, Penal Code 
because the second marriage will become void only because of the provisions of Section 17i, *»• It 
1 $ however not necessary that a prcaecution under Section 494, Penal Code should have been 
preceded by a declaration under Section 17 of this Act of the voidness of the scjcond 
marriage. While this section deals with bigamous marriages contracted between tWo Hmdus 
after the commencement ofthisAct, it does not mean that there cOuld not have been 
bigamous marriages punishable under Sections 494 and 495 of the Indian Penal Code under 
statutes previously existing. A question may arise whether a marriage contracted by euhci 
spouse onaccouht of the other sppuse not havhig been heard of for more than seven years 
under Section I 3 (1) (rii) of the Act will be ptmishable under the Penal Code As a bigamo' 


(498) Hm mn t a v. Dkimjematai, (19715) 78 Bom LR. 6758 1977 Bom. 191. 

(49^ (MW) I 9.aj. tii. ' 

»»«. 147/ Smt. AmI v. CMm 1963 ttP. 16. 18; MiAiVt 
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marriage, in view of the proviiion for a decree of divorce on the ground of such diuppearanoo 
of the latter qtouae under Sertion 13 of the Act Catei have held that in such caie there 
is no offimce of bigamy because under the presumption of law permitted by Section 108 of 
the Evidence Act the abeent spouse must be presumed to hove died, rde>sing the other 
^use from the obligations of the prior marriage. The cases decided on this question under 
Sections 494 and 495 of the Penal Gode may well be referred to as throwing light on the 
proper effect and consequences of such a second marriage entered into iona Jtd$ in the belief 
that the other q>ouse of the former marriage was dead at the time, 

2. **gol ei i» i iiaed**. — In S^urao Shankar v. Stai* of Maharashiara^*' the Supreme Court 
ruled that the second marriage to come within the ambit of this section should have been 
performed or celebrated in due form with proper ceremonies and that in the absence of such 
celebration it cannot be said to be solemnised. Merely going through certain ceremonies 
with the intention that the parties should be taken to be married will not make the ceremonies 
prescribed by law or approved by any established custom. The words “whoever marries ^ 
must mean whoever validly marries and if the marriage is not a valid one according to the 
custom of the parties, no question of its bemg void bv reason of its taking place durmg the 
lifetime of the husband or wife of the person marrying can arise' Vmkatalakfhm v. Panaphan 
nafayana*** Bolatam v. fmere admission of the second marriage by the accused 

would not be sufficient to establish a valid second marriage to constitute bigamy) ; Kanwal 
Ram V, Himachal I^adesh Admntsifatien (mere admission of second marriage by accused is not 
evidence of the second marriage for the purpose of bigamy when there » evidence that the 
second marriage had not been performed with the appropriate ceremonies). Kunehxtapadam 
V. Soundara,**^ Vtmk^UuubbaragnJu v. Venkateyya^** . Where from the time of marriage the 
parties thereto have been received and recognised as man and wife a presumption of valid 
marriage between them arises and such presumption covers the question as to the performance 
of the requisite ceremonies of a vsJid marriage also.*®^ Where either the earher marriage 
or the subsequent mamage has not been duly “solemnised” no question of bigamy can arise ••• 

In Thohehan v Porantlsn,* " it was held that where in a particular community it was 
very easy to get a divorce under the custom of the community and a husband marries again 
without getting the first marriage dissolved bv the customary divorce, the offence of bigamy 
is to be punished lightly considering the offence only as a technical one. 

3 RentralnisiK aeooad marriage —The Act carries no provision enablmg a spouse 
apprehensive of the other spouse marrying again to obtain an injunction restraining such 

(501) 196S SC 1564. See abo Bafdkriihna v. Thratatlumm'i, (197S) 2 An W.R. S67. 

(502) 1969 On. L-J (A.P.) 896. 

(503) 1969 Aaam 90. 

(504) 1966 S.C 614; iVfra BaU ▼. Smrnk Ckaadm, 1971 S4X 1153. 

(505) (1979) L.W. (CM ^ 257 '8.B.) 

(506) 1968 A.P 107. 

(507) JUV. Autev. 7 a» 5ieb. 190900. 55. 

(508) Ibid. 

(509) 1961 (2) Or. L.J. 258. ' , ‘ " J,,' 



tpaim from doiog lo.*** Angular auit will however lie under Section 9 the CMl Pro<^nre 
<5ode ibr aa iqlunction perpetually reitraining a ipouie from contracting a tecond marriage.*** 

4. GonstitBtioanllty.-~Seetkm *7 doet not ofibid Article IS (I) of the Oonatitu> 
tioni.*** The providoni contained inSectioni S (1), 11 and 17 making Ifiiidu maniagee 
manogamous are not aftra virtt Article 14, 15 or 25 of the Gonititution.*** 

5. Fonna eC peoaecadoa.— Proiecution undff jiection 494 of the Penal Code ii to be 
in the Court having jxiriadiction over the secfrnd marriage.*** 

18. Poaishmeat for contra v e ari e n af eertaia other eoadiciaaa for a Bfaidn 
anarrlaga. — Every perfon who procurei a marriage of himielf or herwlf to be eolemnixed 
under this Act in contravention of the cmiditioni specified in clauses (itt), (iv), (v) and (nt) of 
Section 5 shall be pumshable — 

(a) in the case of a contravention of the condition specified in clause (ui) of Sectioa 5 
vrith simple imprisonment which may extend to fifteen days, or with fine 
vriiich may extend to one thousand rupees, or with both; 

[It) in the case of a c'lntravcntion of the condition specified in clause (i») or 
clause (v) of Section 5, with simple imprisonment which may extend to one 
month, or with fine whirii may extend to one thousand rupees, or with 
both; and 

(c) in the case ci a contravention of the condition specified in clause (pi) of 
Section 5, with fine which may extend to one thousand rupees. 

NOTES 

1. PaisishaMiiC fw copfara v — tfo» «f earCaiis odiar omididaBa far a Hlwdp' 
xsiarriage.— This section provides that every person who procures a marriage of himself or 
herself to be solemnized under this Act m contravention of the conditions specified in 
clauses (Hi), (iv), (p), and (pi) of Section 5 is punishable. Clause (Hi) of Section 5 relates to the 
condition that the bridegroom must have ccHupleted the age of 2l years and the bride the 
age of 18 years at the time of the marriage and if this condition is not observed either party 
to the marriage is punishable with simple imprisonment which may extend to 15 days or 
with fine which may extend to Rs. 1,000 or with both. The condition in clause (ip) of 
Section 5 relates to marriage outside t^ prohibited degrees and if this condition is contravened 
the punishment is sunple imprisonment which may extend to one month or fine which may 
extend to Rs. 1,000 or with both. Clause (a) of Section 5 which deals with the prohibhion 
of marriage within the sapinda relationship attracts for the contrav^tion of that prohibition 
the penalty of simple imprisonment wbirii may extend to one month or with fine wfaidi may 
extend to Rs. 1,000 or with both. Clause Css) of Section 5 deals with the neoesrity fi>r cmisent 
of the guardian for marriage vrith a girl wh^ she had not completed the age of 18 years. 


(510) Tr ihht m d i i t S v. yHmti, 19H m> (afpficalkn by hnsbrniOs Sm also {fawAMw v. AaAa 

Jkpl, hnei fpx, Vfii A ktilt Ktt r v. Mmitpipp, 1^ 07. 

(511) JkMMsa. 1964 247 ;«mMv. taanisada. l9S8Boa. fM (PJl). 

(SIS) iMbri^v. JonaMpOdTS) 1 Aa.WJL.m: UTS A.P. 154 (TJB.). 


(51^ AM. Op^ 8iarfftafcl9a9Hiii»nr Sg 

1987 AB. 411. 

im fhu Kts Fj l A n ii m ib Mm Krti M u m ml, tti7 laM. S4I. 
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•nd the oontraventkm of this pioviikm attrtots a penalty of fine which may extend to 
Rs. 1,000. 

The Court which can try an offence under Section 18 is tbr Court indicated in tbe 
Criminal Procedure Code.*** 

There is one matter which deserves to be noticed m the construction of Section 18. 
It is not anybody and everybody who brings about a marriage in contravention of any of the 
conditions mentumed in the section that is punishable with the respective penalties The 
section specifically says “Every person who procures a marriage of himself or herself to be 
soleixmised’*. This means that it is the actual party to the marriage, namely, the husband 
or tbe wife that can at all come under th< penal provision There is a further question 
whether in the case of such a contravention, both the parties to the marriage are liable under 
the penal provisions or only that party who is more responsible for bringing about the alliance* 
The latter contention may receive support from the use of the expression “procures” which 
means ‘‘mduces’* m the context. No marriage can however, be brought about except with 
the content of both the spouses, and if the female spouse happens to be a minor, without 
the consent of her guardian for the marriage So both the parties to the marriage mav be 
liable for the penalties prescribed, if the word “iwocurea” is interpreted as “brings about". 
It appears that even in the case of a minor wife she will be liable on this interpretation though 
the consent of the guardian has been obtained for a marriage which contravenes clause (u) 
(tv) or (s), of Section 5. 

A further question also deserves consideration, namely, whether the parents, the purchit 
and others who have helped or otherwise encouraged the aliance violative of any of the clauses 
mentioned here of Section 5, will also be liable as abettors of the offence under the abet- 
ment sections of the Penal Code. The answer appears to be m the afiirmative See the 
commentaries under Section 5. 


joriadiedoa aad Procedure. 

•19. Court to wUch pedtiim shall bo proooutud.— Every petition under this Act 
shall be prescn'led to the District Court withm the local bmils of whose ordinary original 
Civil jurisdiction — 

(t) the marrii^ was solemnized; or 

(*i) the respondent, at the tune of the presentation of the petition, fesides; or 

(ttt) the parties to the marriage last resided together; or 

(IS) the petitioner is lesUingat the time of the presentation of the petition in a 
the respondent is, at the time, residing outside the territories to which 
this Act extends, or has riot been tkiud of as being aUve for a periodof 
seven year* or more by those persons who would naturally have heaidofWm 
if he were afiee. ^ ‘ 


(BIS) Jtaudihtasv. MarfWMnllGSKu.S 

•Subuitiited bjr Act LXVm at 12. 
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•yMpsii 

1. OmuttmwMUk rttltioa ah««M b« auMl*. S. Tamooniy UtiMwir*. 

Z Wt mUmm* . 

1. Oeoft to fvU^ patitloo ahoolcItM fltMUU.-- This section sets out rules rdbttiiig 
to juiiKljctloii of the Goun for any proceeding under the Hindu Marriage It pro- 

vides that every petition under this Act shall be presented to the Diurict Ciourt.**’ The 
jurisdiction of the other ordinary civil Courts lilte the Munsif’s Court and the Subordinate 
Judge's Court is excluded regarding takiny cognisance of any peiHion under the Act Mary 
Margant v. Avmaaailoi.*** The District Court here means a City Chril Court where there 
is one and in any other twea the principal civil Court of ortgmal jurisdiction induding any 
other civil Court vdiidi may be specified by the State Government by notification in the 
Official Gazette as having Juriadietion in reaped of the matters dealt with in this Act.*'* 
Under clause (t) the forum can be the District Court within the local limits of vdiose ordinary 
original chrii jurisdiction the marriage was solemnised; under clauses (ii) and (sis) it can be 
the District Court within the local limits of whose jnri^ctkm the respondent spouse k residing 
at the time of the presentation of the petition or both the parties to the marriage last resided 
together. Under clause (is) it can be the District Court within the local limits of whose 
jurisdiction the petitioner is residing at the time of the presentation of the petition in a case 
where the re^mndent is at that time residing outside the territories to which the Act extends 
or has not been heard of as being alive for a period of seven years or more by those persona 
who would naturrlly have heard of stidi person had that person been alhre. Though the 
wording of the section may appear to be mandatory it would rather be in keeping with the 
spirit of the section to confine the mandatory provisioa "shall be presented to the District 
^urt” and read the later part as to jurisdiction as not mandatory but a provkion conferr- 
ing jurisdiction.*** Neither Seetkm 19 nor Section 21 limits the jurisdiction to that pro- 
vided under Section 19 nor excludes the operation of the Civil Procedure Code.*** Hence 
the civil Coiut's jurisdiction to hear suits or proocedh^ under Section 20 of the Civil Pto^ 
cedure Codes not eneludcd.*** 

The District Court hears petitions under the Act as a Court and not as a pa$mm 

Tbe only Court that has jurisdiction under this section Is the District Oourt not any 
Subordinate Court ualess it has been emposvered in that behalf by a notificetian in tbeOflfeial 
Gazette by the local Govemawnt. Smi, "afar sir Mmtif, Drkm 

(51<) 1988 Bom.t8. 

(517) > is » rw a f V. Ahwk Jlw. 1998 Pmj. 88; Jysss v. 1888 Mjs. 198. 

(SM) (1889)1 Aadh.«JUm 

(818) v.Pks^ 

(918) ftssfWsw J f kisg ka (18)^1 MA.^^^8» 1888 Mad. H7. 

(an) wm 

im Mil 
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Tbere ia no juriadiction in the High Court to entertain and diapoee of a anit Ibr deda» 
ration of nuility of a marriage even when the relief haa been valued at an amount above the 
pecuniary limita of the jurisdiction of the City Civil Court aince the City Civil Court haa been 
given exduaive jurisdiction to entertain such petitions in matters arising within the local 
limits of its jurisdiction: Momhfi Dot Gupia v. Pfomcdi MTimat 2W.»a» Where the require^t 
of this section with reference to the jurisdiction of the Court in whidi the petition should be 
filed cannot be sathfied, Section 20 of the Civil Procedure Code, will apply and the petition 
can be entertained by the Court within whose jurisdiction the defendant resides or the cause 
of action is said to arise. Hmrtm v. Jeiati.*** 

2 Reoidessce. — The expression 'residence’ does not sake in merely casual or temporary 
visits,**’ and denotes living in a place with the idea of making it a plaee for living for »n 
indefinite duration for the time being. DaoidDmtt v. Mrs. Bstkh DtniSt*** Carol v. Carol,*** 
Robifv. Roboj,*** Kotshaw^. Kmhaut,*** SarasioatU Ammav, Kttaoan.*** In Webster’s die* 
tionary “to reside" is defined as meanmg to "dwell permanently or for a length of time" and 
words like dwelling place or abode and residence have been held to be synonymous.*** A 
person is said to reside in a place if through choice he msdees it his abode permanently or even 
temporarily.*** He should have the intention to stay for a period, the length of the period 
dependmg upon the circumstances of each case. Intention to stay for an indefinite period is 
not a must.*** The authorities show that if a man had any kiml of a fixed abode in a 
certain place, he must be regarded as residing there, although be might be temporarily absent 
for the purposes of health, pleasure or business.*** In one caae,»*» when the spouses were 
living at Mangalore m the husband’s house he was having a lien on ha post at the Telegrajfo 
OfRce, Rangoon but had no place there which he could Call his residence, it was held that he 
cannot be deemed to be a resident of Rangoon. If during their temporary absence from 
their fixed abode the spouses had cohabited together m another place but bad previously 
hved together at their home, tbevmust be considered to have last resided together not in 
the place where they stayed on a fleeting v>sit but m the place where their home is situate 
and where they last cohabited. In Jiitial, Dulany. JVsraia Dos,*** whereafter marriage the 

(525> 19e0 Cal. 577 

(526) I.LJI. (1962) Bo«a-554- 1963 Bom 176 

(527) Carol v. CwW. 1933 AU. 39- 1933 AD. 385; Wabh v Walok, 1927 Bom. 230. 

(528) 1951 Nag. 248. 1.LJt. (1951) Nag. 493. 

(529) 1933 AD 39 

(530) 1931 CsL 121. 

<531) 1980 Lab. BIO. 

(532) 1961 Kar. LJ. 1274. 

<533) See LaaAo v. 15 LJ. Ex. 287/ Akgoadir v. Sa. ISS. 

<534) LdtOamma v. Kouaa, 1968 Uyo. 178/ JLJ. toUotk vw^4»J*, tfatS^CU. SiS at 248. 

<535) AjO. TModt v. M.P. IModt, supm. 

(536) OfM V. Skbmtr, 7 Ij\. 196 at 205. 

<587) 2>*8nnxv. Xma, 1940 nSd. 564. ^ v 
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pirtM^.livc^llOft'thitMr in Amritsar Tor some montlii, ihc hnsband being imploytd there nad 
;$tibie^uriitly the wife left lor Oiuxiaspur wherrter lister was Maying on neeoBiitOIntlBiaidmtnnri* 
ing and the husl^and paid a brief and ItyingvhH to iturdaspur lor iiroiging nbou»aic«g|kc^MiAn. 
itw^s bt^d that the parties last Hvctl together ih Anaritsai and not in Gnrdasptir sbiee tte 
wtM^ ^'reside'* impUtt something more than a Wief visit, and that tlie Amritsar Ohbit Idnne has 
jurisdiction tq bear a petition by tlic btisband for the rcstuution of conjugal riglus. Bat if the 
mao has no suclj fixed abode or home, the position will be different and the piaoi* yi/tmc 
they last cohabited even though it Vras not a j^ennanent place of residence svould be ooniii- 
dered a< the place where they last resided together. BUckrm y, Residence deer^not 

imply that the parties must have a house of their own. It » snflicient to asoeriain the 
vdiere both the parties lived together.*** The words “reside** .ind “fait resided together** wmild 
not mehide casual visits without iniention to reside.*** For purpraes of conferring jur^ction 
the parties need not have the intention lorcikte together pcnnancnily^**. Where the maitiagr 
was solemnised at Delhi and the parties last resided lofether at Chandigarh, the Court at Chandi* 
garh will Iiave jurisdiction apart from the Delhi Coiirt.*** So sdso cases may arise where a man 
has two homes and both the husband and wife may be living in one home for some time and 
in the other for some other tune. In such a ease, both the places may be considered as places 
whtfii they last resided together. The word “togeiher** governs the immediately preceding words 
“last resided’* and not the word “reside". Havl M <9 Ahitpfy v. L,B. Mmphy** What is 
contemplated under this section u a petition for mlief like restitution of conjugal lights jiriicial 
separation, divorce, etc , and not acriminat eomplamt for an offence section 494 oe 

495, Indian Pchal Code, and a wife can therefore prosecute her husband tor bigamy m the 
Magistrate’s Court even after this Act had come into fotce; Geuvt Thtmma Rtddtv. Stff tr of 
Andkra PraJt*h**K So abo a right to maintenanee claimable by a wife during the subsistence 
of the marriage can be agitated in a suit before the ordinary civil Court of tlie land under 
section 9 of the Civil Procedure Code without praying for any of the reliefs mentioned m the 
Hindu Marriage Act and section 19 of this Act m no bar to such a suit. Ckmnamma v. 
Subha In LaUtamma v, iTtfsaMi***, it was held that where a husband, lived m his 

father-in-law’s place for some time to oonsummate his marriage with his wife he could be 
oonsidoed to have lived in that place for the purpose of resident under section 19 of the 
Act 


3. Tasnpoemry smaldfiMm.-Wherc a person ha* a fairly permanent residence at one 
place, he cannot bo said to have a residence at another place where he merely goes for u 


(5S^ 19S4 Csl. 570; Mobm Urn v. SwOnp, (»77) * MX.J. 77: 85 L-W. 48« [tuy In Idadru b> 
the speoKS for four days fitesidered suOoent to |hre jurbdktioii]. O.. v. JUmpb, I.L.K. 45 Bom. 5«7 

1921 Bmd. 211; 7«m Mwl v. 3ii«lh IJLR. (»««> f taheot. 

(540) ftWslwlf^aU.»8oai.iat.MB. 
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t«i^Mnu7 whboat th« intmtiuv «l lemainjag ihc»e.*“ la one cMe«\ dhere n MiHtary 
Ofieer ottaelMd to « raiment at VeHoie took leave and ^ayed in Madras in a rented hotnc ior 
some time and then returned to Vellore»il svoslield that the latter plooe, namely. Vellore nutt 
be oonsidefed to be the place wdiefe he dwelt. It oil depends upon the intention of the potties. 
In another case.*** a resident oi Mysore whidb was his permanent place of resident 
went to Madras with Ui wife with themteation of staying there for several months, leavfog 
the Mysore home in chaige of hisservants; it was held that he must be deemed to durdi in 
Moabos. Inthecoseof Government servants, they must be oonaidered to be dwelling at the 
place where their service took them, even dwogh they might have dwellbg houses of their 
own in whidi their parents lived at another place, which they occasionally visited. 

Where the spouses have no jmnt permanent home where they con reside together « 
mig^t happen when both are penmmently empl^jred in different ^trkSs and the wHe visited 
the husband’s place for short intervals, the huibaad** place vdiere they last leskiecl tsgethcr 
thou^for brief intervals would be the place where they “resided together**. It is the 
factum of residence and not its purpose that is material.'** 

n. raswensa aad vosifkndan of poti ti nna.— (1) Every petition presented under this 
Act AaU state asdistmetly as the nature erf case prrmhs the facts on which the daim to 
reiki is founded *[and except in a petition under section 11 shall state] that there is no oolln* 
Sion betsveen the petuioner and the other party to the marrirge. 

(2) The watements contained in every petition under this Act shall be verified by the 
petitioner or tome other competent person in the manner required by law for the verifier 
tion of plaints, and may, at the heorkig, be referred to at evidence. 


1. Gomamaaf ps tf t i— ■ 2. VwIM asatsmaata as vv Mw w t . 

1. Gowtonsaof peCdtion — This section ita procedural section and states the requiremen4 
at to the ooatenu and verification of the petition for any relief under the Act. It deals with the 
petition for any of the reliefs claimed, vrhether by way of lestitutwa of oonjugal rights or judicial 
separation or nullity of marriage or divorce. The facts on whitdi the relief Is asked for have 
got to be dktincily stated, and there must also be a statement that there ia no ooUuskm 
between the petitioner and the other parties to the marriage. The facts stated have got 
to be verified by the petkioner, and if the petitioner h^ipeng to be a minor, by Ms 
guardian or if he is a lunatic by a next friend or a person appointed in respect <rf hb 
person by a Oourt oi law. The verification shoidd be fn a manner required by law fiw 
the verification of plaints. One dififerenoe bettveen the allegations in the plaint and the state* 
ments in the petition is that while the allegations kt the plaint do not by themselves oonttitnie 


(548) r J. Ptmm v. Btri Vmghat, 1967 Ear. 1 (VJk). 

(549) 5 MJUCLR.471. 

(550) 84 Mad. 257. 

(551) Sm^ r.EmmrrmU 1965 Myi. 12. 

(552) SMiU V. SIM, 1974 AH, 86/ A,}. v. iLP. TUfofe, tWs OSl. Ml 
• SubsthntedbyActLXVniflf 1976. S, 18 for «'aai ^ dao stated 
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evldoiee in the cMe» ihfi veriaed '» petitkm cm be refe»Cf| to «• evident. 

Thii is ^)eo!ally pfovided Ibc voder Section 20 (2). The various High Cdurtt h*vo tewc 
Tvlet under Seetioo 21 which vrould gewUm the pioceedings under Ae« Ond to other 

lUipeets the proceedings shaU bO rcg^c4 iOr as may be by the Code of Civil fbocOdure. 
Besides, there are aho provisions contained in this Act relating to sucb prooeedbi^* « for 
iiy s te nce . Section 23t for conducting the prooeedingit is saqisra and prtdiilMtkm oi j^ruiting or 
ptdMication of the psoeeedinip, Section 23 for tlie 'decree being passed in the procicdingi or 
its refusal to the particular circumstances mentkmed thereto, SectiM 24 dealing with otdm 
for maintenance pending the proceedings and also the costs thereof Section 25 dealing sritb 
alimony and maintenance. Section 26 i^rding custody of minor children, Section 27 deadng 
srith disposal of pn^rties which betong iototly to both the spouses in any proceedings under 
this Act and Sections 29 and 23 dealing with the enforcement of decrees and orders and 
appeals therefrom. 

Section 39 (1) (t) of the Marriage Laws (Amendment) Act, 1976, provides that pending 
petitions or prooeedtngs shall be dealt with and decided as far as posuble as if they had been 
instituted under the Act as amended in 1976. Under Seaion 39 ^2) in pending petitjems and 
proceedings, the Gourr should give opp'irtunhy to the ooncerned parties to amend the plead- 
ings in so far aq such amendment is necessary to give efiert to the provisions of Section ^ (1). 

S. Verified etatemente sm evideaoe ..The provision for referring to the statements 
in the verified petition at evidence b as already pointed out, a departure friHn the known 
position obtaining to^ civil G)urt8, namely, that the statements in the plamt or other pleadu^, 
though verified bV parties ooncerned, are n<^ e^denee, though they may be put In cross- 
examination for contradiction of the evidence given by the party verifying. Tlus however docs 
not mean that the G^urt b bound to accept the statements m the petition without further 
evidence or corroboration. The expression used is "may be referreJ to in evidence*’ and not 
"shall be referred to in evidence**. This only means that there u a discretion in the Court in 
appropriate cases to act upnn the statements contained in the petition and that no legal 
objection to such a procedure can be urged as fatal to the conclusions drawn. 

In IKia v. Bat Obbf***, in regard to a similar provisitm in Section 47 of th* 

Indian Divorce Act, it has been held that the statements m tl e petition may be referred to as 
evidence at the time of hearing but the ordinary practice of the parties giving pim see* should 
invariably be followed in the absence of good reasem to the contrary. 

21. Apfdicnilms of Aet V of IgOS.— Subject to the other provbions contained in thu 
Act and to such rules as the High Court may mahe in this behalf, all prooredmgs under thb 
Act shall be regulated, as far as may be, by the Code of Civil Procedure, 1908 (Act V of 
1908). 

NOTBB 

The espreasion "as far as may be’* in the section merely means that all those provisions 
of the Civil Ftoeedure Code shall apply to proceedtogi under the Act wttieb are neither incon- 
sistent with any of the provisions tire Act, oor contrary to its schane or purpeee. Under 
thbaeotimaIlthe|)Omv|it«dina .d«BO)mt«d«tl>e Ctofeveit to * Otout tiytiig a 
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oetitkm under the Act. The amplitude -*ucli i)ower» is rcul neted only to the extent it is other 
^ provided by the Art or i.iM fiamcd l licioondei . Tliere is no parnCulW 
Act iwtitomg thr Court's j ower to i{in„t any relief oilier titan thf one si.c»>fica^ a»»»fd m 
^ «Wi«i ft .he lac. n, '<1 arc.or.aner. .he r.n.)ieg. arrhed a. jusCfy <ud. pant. N« 
isthi^c any provision m the rules disabling a pirson from seeking the several reliefs in the 
alternative. Hence .1 Court trying a peinion foi divorce is not precluded Irom » 

decree lor judicial separation.^** The words “as far .« may be” m the seciwn indicate that 
it is the procedure only that is to be legulated-by the Code of Cavil Procedure but no a sub- 
stantive right likt the right of appeal The proceeding for divorce or any other relief under 

thu Act beii g of a civil nature, it is but correct that this section should provide that it should 
be rrguUted as far as may be by the Code of Civil Procedure. At the same time, tie pro- 
ceeding under this Act is of a nn ^«i«rir character afltctmg in a sense not merely the par- 
ties to the marriage but 1 he society at large, and nau.rally the procedure hrs 
to be moulded with reference to tins consideration, and therefore this section provides lor rules 
bemg mcide by the High Court, which may override with reference 10 any ie‘pect, the proce- 
dvre piovided by the Code of Civil Procedure Th< Court has jurisdiction to allow amend- 
ment of peiition for divorce by adding grounds for relief CAueft v CAbcii,'’*'* Letvu v. 

The Court has power under this section in a proceeding under the Hindu Marriage 
Act to apply the provisions of Older 1, rule 10, Civil Procedure Code, to add a paity,**’ 
Order 9, rule 9“ * and Older 9, rule 13, Civil Procedure Code Suflanda v Gvndo Panf.®** 
There is however no provision m the Act whereby in a petifon for divorce against the wife on 
the ground of adultery the husband can claim damages against the alleged adulterer: Jafwanhai 

V. PilBOf.*** 


The ptovutonsof Ordei 23, nUe 3 ot the Code, enjoining that the Court must pass a 
decree in accordance with a compromise arrived at between the pan les are not, however, 
applicable m viCw of the provisions of Section 23 (I) of the Act.*** In proceedings under the 
Hindu Marriage Act, the Court can exercise its inherent powers under Section 151, Civil 
Procedure Code.*** 

Where the right to continue an appeal doe* not survive, the sole respondent m the 
matrimonial proixeuings having died, then the appeal as a natural consequence must abate. 
The effect of- such abatement would be that the judgment given by the lower Court becomes 
conclusive as between the parties or their legal representatives 
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(«) a petitkm under tldt Act bat been preKnte<l to d tmHet Oourt liaviiig 
jurMietion by a party to a marriage praybif for a decree A»r Judicial separitioA under 
l ection 10 for or a decree of divorce under aeetien IS« and 

(ii) another petition under tbb Act bet been prcMnt^ thereafter by the other pcrty 
to the marriage praying for a decree for judidal leparation undor aectioa 10 or for n deoee 
of divorce under aection 13 on anv ground, whether in the tame l>i«^ct Court or in a different 
dirtrict Court, in the lam'* State or in a different Stnte, ^ 

the petitioni dull be dealt with aa apeeificd in ndMeetian (2). 

(2) In a oaae where aub*Seetion (t) afqoBea, — 

(«) if the petitions are prrtentcd to the ^atne District Court, both the petkionr 
ihail be tried and heard together by that IXstrict Court; 

(b) if the petition^ are presented to different Dhtriet Courts, the petkinn presented 
later shall be transferred to the District Court In which the cartirr petition was presented and 
bcNth the petitions shall be heard and dispoeed of together by the District Court In whkfo *he 
earlier petition was presented. 

(S) In a case where clause (A) of sub-Seetion (2) applies, th* Court or the Oovemment, 
as the case may be, competent under the Code of Civil Praoedure, 1908 to trarsfer any snk 
or prooerdtng ircnn the District Gour* in which the later petition has becsi presented to the 
District Court in which the earlier petition k pending, sluli exercise its pourcrs to transfer such 
later petition as if it had been empowered so to do under the said Code. 

NOTES 

Section 21>A makes speciai provision for the transfer of certaun proceedings under the 
Hindu Marriage Act. By virtue of Section 2l, Hindu Marrbge Act, it is to be held that this 
special provision excludes the general provisions in the Code relating to transfer. It cannot be 
contended that Section 21>A would apply only to the skuations mrntioned therein and that 
other situations would oontinue to be governed by Section 24 of Civil Prooedure Code.*** 

The section is applicable only to petitioni under Sections 10 and 13 and not to petitkm 
under other sections, for instance section 9.*** The principle of the section it that tbe two Courts 
may not reach two different conduaions and, therefore, it is dcakable that only one Court foonld 
de^e both the cases. As to idiieh of the two should be chosen to do sok prefcrenoe is indicat* 
ed for the Court whkh in point of time vras first seized of a nmiktr petition.*** 

•21-B. Sfoelal psrwviaionrainefasgtotrtniund tU ap ana l ef patfda— nndev iha 

Act.— (1) The trial of a petkkm undei this Actshafi, so far as h practicable consiitently with 

Mmm JCsma v. diM Aur. 1977 P. fe H. SN. 

(M») DU. 

(Sf^ Osdb v.^tMuprlbawAsna^ (I9D191M (PSiasleleU thessmnwsa UU 

apUtedfowhmwreesswvimpsadhtUtmi i g swni OeawssssMagdMfewntwliek, oae fee lesduetm «f 
cm4iit*iildUiead 111 efoariori^^ 
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thf iBtereit!i of Jtiitioe in rcipect of the trfel, be eontlnited from day to day until ift onnciu* 
Son unlest the Court finds the adjournment of the trtal beyond the followhig day to be neces. 
aary forreafons to be recorded. 

(2) Every petition under this Act shall be tried at crpediiiously as possible and ende* 
avotir shall be m'^de to conclude the trial vdthin six months fiom the date of service of the 
notice of the petition on the respondent. 

(3) Every appeal under this Act shall be heard as exp'ditiously possible and endea. 
vour shall be made to conclude the bearing within three months from the date of service Of 
notice of appeal on the respondent 

NOTES 

The section requires day to day hearing and dispos.'xl of petitions within six months of 
the service of the petition on the respondent. as far as possible. Likewse it enjoins the d’tposal 
of an appeal within three months of the service of appral on thr respondent 

•21*C. Docomontery oiddonea — Notwithstanding anything m any enactment to the 
contrary, no document shall be inadmissible in evidence in any proceeding at the trial of a 
petititm undrr this Act on the ground (hat it is not duly stamps or registered 

NOTES 

The section provides for admissibility in evidence of documents which would not be 
otherwise adiniss'ble for not being duly stamped or registered. 

•♦22 ProoMdlag to b« isi casaMranad mayaot bo priated or pobUalicd.— (1) 
Every proceeding under thu Act shall be conducted i« camer« and it shall not be lawful for any 
person to print or publish any matter in relatitm to any such proceeding except a judgment of 
the High Court or of the Supreme Court printed or published with the previous permission 
of the Court. 

(2) If any person prints or publishes any matter in contravention of the provisions 
contained in subi^ection (1), he shall be punishaUe with fine which mav extend to one thousand 
rupees 


I rw tl oa 22— Syaopaia 

1 PabUcIty Ufh«hail.Ma,|( •! 2. No dlaaratiM to Court 

1 'VibHcity is the ball<niariK of juatlce ~ In divorce proceedings and other pro- 
ceedings r .ccount of the nature of the evidence to be given frequently m reqiect of very' 
delicate matters which wou d be embarrassbg to either party if the public is allowed to 
be present, it has been the practice even in the western countries to conduct them in eatma 
wlxn It IS desired by cither party or if the CJoun itself feels that that would be the proper pro- 
cedure to be adopted. Under this section every proceeding under this Act shall be conducted 
i« cat^a. As a coroUary to this right, the further provision is made that it shall not be 
lawiul for any person to print or publish any matter with relation to any such proceedmg 
except with the previous permission of the Court. Sulxeetion ^2) of section 22 lays down the 

• iBKtted byAei L3CVI1I 197^ S. 14. 
fubstitatedby Ib(d.S. 13 . 



pfafthyor ftic vAicb ttayextcnd h» tjOM kt eNe of cenfmoeadan of p tohM rftl c a 
•Roimt priotfog and pubHAfag in i«ip^oron uainthoriNd publioufapi. 

a No iloooortoii «o ChMin,— Aa o i«««l nik when the evidenoe k Mbofp to he of 
a roooltlng eharaeter or wquimI or Injure the lu^eptlbiUtieB and the finer iiialln«t» of either 
party to fuch on extent that it may Mriouily tell upon the mhid or health of the party, nO'^yrt 
may wdl decide, though not moved to do go hy either party, to couduct the rrocea^egi k 
MiMra But eectkm 22 (1) h mandatory and the Oourt hm no dieotetiop in the pmtter. 
Beery proceeding hag to be conducted tie omwie. 

*21 Deere# in |imeeedlrge«^(l) In ai^ ptnm<^di«^ mder thk Act, wbethm^defended 
or not. If the Gouit kgathfled^t— ’ 

(#) any of the grounda for granttnf reHefexhta ap^ the pethkoer, •[exorptin ePaei 
where the teOef is sought by tdm on thp Rr0u»4 qwc'fiedjn sulHieum (4* 
sal>«lauie (♦) or sub*clauae (<) of dauae (fi) of firciira ^ is not in eny W*y 
taking wivantage of hit or her own wrong or disability for the purpose of andi 
rdkf, end 

(i) Whetc the ground of the petition h the ground specified •«[* •]incleuw(0 
of «ttly4ecflon (1) of Section IS, the petitioner has not, fai any manner, been 
accewory to or connived at or condoned the act or acts complahled of or 
wrfiere the ground of the petition is cnteky the petitbncr has not in any ma nn er 
condonod the erudi>, and 

*** [(ii) when a divorce h eou^t on the ground of mutual oonwnt, such consent 
has not been obtained by Iraud or undue influence, and] 
t(s} [the petition not being a petition presented under section ll] is not presented 
or prosecuted in oolhision with respondent, and 
(d) there hag not been any uoneoeasary Or in^proper delay in instituting the proceed- 
ing, and 

(r) there is no other legid ground whyrdief should not be granted, 
then, in such a cas^^^iiMfot otherwise, the Court shall decree sudi refiOf aooordii^. 

proceeding to grant any rdfef under thk Act, it shall be the duty of 
the Court gT^e first instance, in every cas e wh ere it b pomlUe'IS^llo oomktently wi*H the 
nature and dreWstanoes of the case "to mpke evaty endeavour to bring about a reeoticfi|iitB 
between the parties: ^ ” ' ' 

***(FrDvided that nothing oontaiaed in this suheectipo diol) i^iply to any pmcirfdliig 
wherem relief h sought on any of tlge grounds specified ha clause (8), daipe (iii), dtnwe fM, 
clause (v), danse (vi) or clause (vil) of suboeCtiop {ly of seetkm IS;) 

||[S} For the purpose of aiding the Oodh in Wa^g nbont such leodndttidqiiL the 
Court may, if the parties lo desire or If the Gawt thisAsIt Just and proper so to do^ 

• laiwwdbrAet ixvnXoiiaNLs. i& 

•• OertafawoRit omitted be Act IXVIll Of It. 
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the praoredinsa for a ranonable period not aisO«dii«.6fteen days Mid re*»r «he pattrr to any 
peiMn named by the partict in thie bchalfor to any FfOpn nominated by the Court, if the 
fail to name any penon, with directioaa to report to the Court at to wiiciher moonciliation 
pap he and ha* been, effecietl and the Ootirt Aafi In dbpoainjt of the |noceeding bavr dye 
repud to the report. 

(4) In every ca*e where a marriage it dhtol^ by a decree of divorcct the Court paMtag 
the decree aha|l given a copy thereof free of oott to ea^ of the partiei*] 


SectMU M ' l yaa p eta. 


1. Oaaaral. 

M. 

Bvidaaaa aagardhig reatltatlaa af eai^aga 

1-A. Seejia 


r%hta. 

M. Patty takiaeadvanuiia of hla sr her awa 

14. 

■vldaaac ragardlag Jadlaial atpaaatlaa 

wraag ar dlaablHip. 

IS. 

•aaaai laiar 

t. Pct'tlaaar caaalvlag at tfca raopaadaat’a 

16. 

N ililly of aaarriage. 

aaaaal latarraaroa with aaathar. 

17. 

VeMahl<> Bsarrlageo, 

3 CaadaaatloB. 

18 

Ua-oaadaaaa af mlad etc. 

4 Ktviwal af aoadaacd atfaaaa. 

18 

Gaaaaat abiataod by torca ar fraad 

S. Oollaaiaa 

2flL 

Pr aaa.ltal prognaacy 

6. May. 

21. 

OoBvaialaa to aeaae oihtr rel'glen. 

7. Caaaaaoaahla May. 

22. 

RaaBBc atloa of saorld by oaiailag a rail. 

8. Jaatiffcatioa far tha dalay 


gloua otdaa 

9 Othar 1 gal gaaaad ia baa mt aaHaf. 

21 

Dtarr tion to re’uaa daare* 

10. Rat Judicata. 

24 

laltr’as a'ltaoay 

11. jaHadlatiaa. 

25. 

Quaataaa pi alfanaay. 

12. Tha daty oi tha Court hafora procaadlag 

26. 

lotarlsa alimony to ha orderad ea a patl- 

ta grtat rallaf 


lioa. 


1. OonoraL— Section 23 is the decree section. It is perhaps the most important sec- 
tion enacted lor the purpose of making the Court tic final arbiirrof the destinies of the 
spouses with due regard to their mutual relations so that ary decree that may be passed con- 
forms to moral standards ejected and enforced between the spouses m the conductor ,the 
petition. Even where a cause for relief on any of the grounds laid down m the Act exists the 
Court has to be satisfied of the Conditions in clauses (a) to (e) of Section 23 (1) Though 
the section uses the expression “if the Court is satisfied” and not the expression “if the 
Court is satisfied on evidence”, the satisfaction of the Court has to be based on evidence let 
in the case,®** Proceedings under tlie Act bemg essentially of a civil nature the w'ord ‘‘satis- 
fied’* in Section 23 means “satisfied on a preponderance of probabilities” and not satisfied beyond 
reasonable doubt***. The previous view now no longer tenable, was that the expresskm “if 
the Court is satisfi d“ means that the matrimonial offence should be proved beyord 
reasonable doubt®’*, the reason for insisting on this standard of proof being ^ gi>ve conse- 
quence which follow^ a finding of guilt in matrimonial causes- Btnest Jokn WhiWv. Mrs, KatkUen 

(567 Dr. tiJO. Dummy, Mrs. 8. DuMm, 1975 S.a 15S4«t p. v. Msfaisii 1972 OrhM 

163: IL.R. tl97I) Cut. 447. 

(568) CkkogmUl v SMM Dmi, 197S Raj. 8 

(569) Dr. M.O DUiMw y Mrs S. Duttmm, supra at |h 1540, 

(570) JtoLilMMfv. IV'iM.4<asi||f;i97lA0. ion ^ 
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Olbn Ckmdra lt*ta v. Ffch»r The fact that the petition it not oppo^ or 

luidefended does not exonerate the Court from this duty of beinft sathfird as to the mstainabi* 
Ihy of the petitioa: Thon^ttn v. TAotijM***** The satbflsction of the Omart under this section 
must be <m tlie basis of the record in-the ca« and not on mere probabilities or Hrcumstanoes 
surmised or suspected: Ktmat v. A’ljdu*'*' Consent of the parties to judidal separation or 

dSvolution of marriage does not confer jurisdiction the Court to pass a decree under seo* 
tion 23 Nor can an order allovnng a petitim under Section 12 (d) be passed on the ground 
that the respcuidrnt and her counsel were absent.*** 

1-A. Seopa — Section 28 lays down the circumMancet m which aK>ne the Court can 
de<xee the relief claimed**’. Section 28 docs not free the hands of the CSouri from the fetters 
of one year limitation which Section 12 ( 5 ) (») imposes in giving relief Irv having the marriai^ 
decla>-ed a nuUity.*** Whete a husband was unable to consummate the marriagr and the 
wife continued to be a virgm at the dateof the petition filed by her under Section 12 (I) (a, 
and he lud not led evidence to show that he had cured himSelf of his incapacity to consummate 
the marriage he cannot seek frmn the Court another opportunity to prove his capacity to oon- 
summate the marriage.*** 

1«B. Party taldng advantage of Ua or her osm svroog or disability. — Cases of a 
partyfilirg a petition for relief under this Act talcing advantage of his or her own wrong can 
easily be imagined A petitioner for re<titutton of conjugal rights may be shown to be one who 
does not deserve any sympathy at the hand; of the Court on account of his or her being the 
guilty party responsible for the respondeat going away and residing elsewhere. For instance, if a 
husband has been consistently callous and cruel to the wife and the wife has therefore to go 
away either in disgust or in fear, certainly the petition by the husband forre<ritutiea ofamjugal 
rights will be dismissed, as, otherwise it be peimitting the petitioner to take advantaoe of his 
own wrong. So also in the case of a petition by the wife for a similar relief against the husband 
for desertion the hiuband can well plead in justification that the immoral habits and nagging 
nature of th** wife were so intt^rable that he could not put up with it any longer {Panockv’ 
Parreek'**, case of adultery of the petitioner) and therefore, had betaken himself elsewhere 
away from his matrimonial home. S milar circunostances in matters of judicial separation and 
divorce can easily be imagined. The rule set out in Section 23 (I) (a) consiitutes an over- 
riding provision based on the principle that a wrongidoer should not be permitted to 
take advantage of his or her own wrong while seeking relief under the Act,*** For that 

<57I) IQM S a 441. 

{S72) I9S6 Hyd 144 (FJB.) 

(573) )941 R 193.< 14 B. 97: Smt. HbmUt v. Dr. dwmM, I97l AH. 201, v. Bkmgtm 1972 Onm 1«S. 

(574) 1968 Cal. 105. 

(575) Smt. OfrtAtV v. Dr. Awvdi, supra. 

(576) nUrmmm 0 v. (1977) l Kar, LJ. 9l& 

(577) Jaaaag v. Co w an Jtaar. 1979 Ptutf. 225. 

(578) /Vusek Kmu v. Duti, 1978 Ori. 198. 
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niMter, it it recrrary to take into oontiderstion the conf^uet of the petitioner who epproadiet 
the Court for any relief under the Act. If he or the hy hit or her own miidecdi force* the 
other tpc le to leave him or her and stay away, the petitioner cannot be allowed to take 
•dtantage of h» or her own wrong and a*k the Court to perpetuate it.*** The “wrong” 
nmn be m’tconduct serious enough to justify denial of the relief to which the husband or the 
wife is entitled.*** 

It is held that section 13 (1*A) do*> not confer an absolute or unrestricted right on a 
perty to obtain a decree for divorce and the Court must take into consideration section 23 
(1) and not grant relief to a party who is taking advantage of his own wrongs Another 
view IS that it is rot permissible to apply the provisions of section 23 (!) (a) based as they 
are on the concept of wrong disabilitv to proceedings in which relief Is claimed under section 13 
(1-A) based as they are on the concept of a broken>down marriage.*** The Supreme Court’s 
decision m DharmtHdrs Kumar v. Kumar that the refusal of the wife who had 

obtainrd a decree for restitution of conjugal rights to receive or reply to letters written by 
her hmband at* . even if true does not amount to misconduct grave enough to disentitle the 
wife to the relief of divorce suggests that section 23 1 will apply to cases under section IS 
(I-A) (ii) Any %vay the conduct which sh'>uld weigh under section 23(1) has no reference to 
rmitting the wrong which led to the decree of judicial separation or restitution of ctmjugal 
rights, but it must be in the nature of subsequent conduct of the petitioner which may be So 
reprehensible or repulsive to the conscience of the Court that to grant a decree to such party 
committing the wrong would be giving premium to such wrong *•’ Living separately by the 
Wife after a decree for restitution of conjugal rights against her could not be regarded as a 
*'wrong’* because no injury was caused to the other Jide.*** Where a husband remarried 
and deserted his wife in the wake of his remarriage whereupon the wife was granted a decree 
of judicial separation and the husband applied for dissolution of his marriage, section 23 (1) 
(a) was held to apply leading to dismissal of his petition *•* Where a wife petitioned for 
judicial sqsaration on the ground of the husband havirg married again the husband cannot 
be allowed to defeat the petition on tne ground that the wife’s refusal to live with him waa 
the cause of the second marriage In such a case it cannot be said that the wife was taking 
advantage of her own wrong: SSohantal v. Mohan Bmi Jeniin v. JenJetns^** $$$ also Brown v. 

(582) Tmdiaiti w Awm Drai, 1977 P. ft K. 300 at SOI. 

(583) Dhatmtniro Kumar v U*ha Xmar, (1977) 2 8.C J. 471 1977 8 C 2218. 

(584) laxmOti’ v LtamieitMi, 1968 Bom. S32:Oi(i«ar.l(/ v. MMmr Dun, t9«8Funj. 287; ^ v. ^foL 
1968 Puaj 489, Samrmara y. Udava^, 1966 My* 274 

(565) Btt Oihmappa Reddy, J. m Dtd v. Smth Kaf. 1977 P. ft a 167 (F.B.). 

(586) supra 

(587) AaU v. 1978 Gu). 74; sM alw MMMbr v. 5M, (1972) 76 Bom. UR. 496i 1978 Bon. 

55; JdMM V. Maa^ai, 1975 Bom. 88; OojmDui v. HnahtOmm, 1977 DelM 128. 

(58^ Simla Dwtv. Sbt^ Sof, supra. 

(589) Kagidtr 5M v. Satpal Kaur, 1973 Pur;. 117. 

(590) 1988 Roi. 71. 

(591) (1956) 2 M E.R. 596 . 
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l%fi pnociple tliAt ao party to a matrimooial came ritall b« allowed to tofeo 
advaatafe o(? hit or her own wrong wai coaiidrred in the caw of Vt />«/*** It ¥m 
laid down that in the gmc of deaertion on which a petition is filed for relief if it h found that 
the petitioner ha* ooimnitted adult erv» that does not necetiarily terndnate desertion if the 
Ve^ondentdid not know of the adultery, and that even if it wa* Icnoum the respondentN 
conduct was not in anyway aflbeted by it. Whether even then the petitioner is not entitled 
to rdief is a matter to be left to the discretum of the Court. But if the adultery of the 
petitioner was prior to the desertion alteged, the burden is on the petitioner to show that 
the deserthm was not the result of the petitioner*! adultery but waa*due to other causes not 
attributable to the plaintiff’s fault or default in the matrinumial conduct. 

2. Ferttloaer ceaadviaf a* tk» r aa ptw a dan t*# *<wnal fafreowrea arlth aaather.— 
Seetkm IS (1) (s) provides for a petition being presented foi a decree of divorce on the ground 
that the otW party has after the solemnisation of the marriage had sexual intercourse \%ith 
any person other than his or her spouse. If in a particniar case it is shown that the petitioner 
has been accessory to oroonhived at or condoned the act complained of in the petition and or. 
whidithe petition is baaed, the petition is UaUe to be dismissed. “Accessory'* signifies aiding in 
producing or contributing to produce an act.*** Connivance is the corrupt consenting of a 
married party to that conduct of the other of which complaint is afterwaids made. It may 
be the passive permitting of the misoonduct at well as the active procuring of its commission. 
Oonnhranoe on the part of the subscribing spouse to the wrongMloirg of the offending spouse 
being an implied consent thereto, one cannot be considered to be injured by or heard to 
camplain of what has been oomented to. It is immaterial that the offending spouse was 
ignorant of the other’s connivance of the wrong^dning. SuA connivance may be by tbe wile 
at the husband’s misconduct or it may be by the husband at the wife’s misconduct, fn either 
event, it will be a ground for dismissing the petition in the interests of the public. 

Connivance implies knowledge of and acquiescence in the act complained of *'* Conni- 
ving at adultery means refusin? to Ke an act of adultery but not taking any steps to prevent 
the adulterous intercourse. *■* Where tbe husbard knew that the association beta-een his wife 
and another person would lead to adultery but made no effort to prevent it, it would be 
connivance,*** Similarly an agreement between the spouses that the husband shaU commit 
adultery with a view to enable the wife to obtain divorce would amount to oonnhemee.*** 
In the absence of the intention on the part of the husbsuod that hh wife rbould commit adultery, 
it cannot be said that eonnivanoe by him at her misconduct has been establisfaed: K.G. v. JT.*** 
But mere imprudence, inattention, or ncgfigenoe of the husband to the conduct of the «vi^ 
cannot ocaittitute his connivance at the wifeli adultery in the absence of a positive imention 
on his part that she should commit adultery. Thto, if a husband arranges that bto wife and 
a third person should occupy the house fw anevenh^ srithout interference or mtcrmpclon 
and have them secretly watdied with a view to find 6ut if adultery is committed by his wife, 

(set) (1956)2 All EJLl. 

(a») (1997) lASBJt. Me. 

(S9«) A *R. Iff. 

(999) Aivaiivv. (1950) 1 A11E.R.6W/ Gvpiv. & Am., U JLUC. 1. 

(m AMAsupca. 

im JteafefV.Mim^sivra. 


mi »•» mi i.t.R. «ai. m. 
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htaband^ object bring that it ihouM be oonunltf rd on account of (he opportunity tfang 
oftided, 10 that heeonld claim diooree haaed upon audt adultery, and (he wile hwooent of 
the aatd anrangement goea to the houm and oonunita the miaoonduet, it would be held that 
thene haa been a eonnhpanoe by the huaband and therefore he fa not entitled (o a decree on 
the ground of the wife'a adultery.*** The connivance may be by the huaband or at hia 
tnatance fay hia agenta. In oth^worda, if the agent of the huaband either hlmaelf procurea 
the wifet adultery by having intercourae vnth her or aida and abeta another to In'ing about the 
wife'a mbconduct, in either event the husband must be held guilty of the connivance so as to 
disentitle him to a decree of divorce an the ground of wife's adultery.**^ 

Mere aeparatioa or desertion by one spouse of the other does not amount to a connivance 
ihou|^ it does affond c^portunity for the other to commit adultery, because in such a situa^ 
tfon it cannot be podted that the husband or the wife intendo that the other should commit 
the adultery. 

A question may arise whether the adultery by the respondent will not b^a ground fol 
divoroeor for judicial separation where the adultery committed by the respondent is ope in 
addition to or diOerent faom that connived at by the petitioner. The answers to this queatmn 
have not been imiform. But it appears to be the preferable view and stands to senae that 
since the petitioner has connived at the respondent's mbconduct intending that the respondeat 
should commit adukeryeven though the adultery intended was committed with a different 
person, the petition should be diamiased on account of the connivance. But connivance within 
the meaning of section 23 (1) (^) relates only to a connivance at the act charged in the 
petition. This dauae does not postulate that a petkion cannot be maintained on account of 
the adultery merely because some other adultery committed has been conni' cd at by the othc. 
iponse when another misconduct not connived at has been committed on which the petkion 
is based. In other words if the petition, for instance, for judicial separation i» fourded on 
a snnial intercourse had by the respondent and with reference to that no connivance of 
the petitioner can be found, then that would be a ground for decreeing the petition. But 
if on the other hand that is the very uusoonduct which b the foundation of the petition an d 
it has been fouud that has been ooimived at the petitiem has got to be dismissed. 

The prmnsions of section 23 (1) (6) do not apply Co a petition for divorce under section 13 
(2, byawife.*** 

3. Gondnantinn.— Section 23(1) casts an obligatiim on the Ck>urt to consider the ques> 
tiOD of condonation, an obligation which has to be discharged even in undefended cases. The 
relief prayed for can be decreed only if the Court fa satisfied "but not otherwise” that the 
Petitioner had not in any manner condoned the offence-*** It b necessary that there should 
be evidence tm the record of the case showing condonation.* ** 

Condonation means forgiveneai bf the matrimonial offence and the rcstoratioa of the 
offending spouse to the same podtion as he or she occupied before the offence was committed. 

(W OL. however Dm^btr. Hmtb,, (1950) 2 AU E.R. 748. 

(got) Cr.. JMhfee V. Mofes Aoowff. (ISSO; 1 AU E.R. 607. 

(602) Mtmw V. MUt Am, 1966 Delhi 268. 

(606) Dr. JI.O. D m tm m v. JUn, S. Daitmm, 1975 S.a 1534. See also JMW v. ^-^rrrrr. 19990idi48, 

(604) lUd; See sin JtaMt» CMs V. AssAs. 1979 (1) Q.WJg. 17, 
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T» ooitttlt«te oondoaatkm thaw must be tviiatbfaiyt fo r g iveae s iend reitontioii.*** 1%««is 90 
oondonetioa unless conjugal cobabltatloa lui been resumed or eon tfamecL*** IttteeeotifM ii'ttdt 
« necewsuy mgredient of ooodonatkHi, rhough interoourse would raise a strong Infinuaee ef 
oondonatioD with Us dual requirement of fosgiveness and restoration.**’ OondoMtfcA ll*s been 
deBned to be the forgiveness, •** either express mr implied, bjr n husband of the wife or by a wife 
of a husband, for a breach of marital duty nvitban 1 nplied oonditlon that the oflimoe shall net 
be repeated. It is, however, something more than foraying, in that there must be a reamn^fion 
or continuation of the matrimonial statue and oohabitatioD* f?spf v. Hkija*** Smt. ftftami 
Sarktr V. JagMiish.*^* It may more properly be ^ieseribed as a bkitmg out of the oUenne 
imputed, so as to restore the ofiendini< party to the same position be or Ae occupied befege 
the offence was committed. As a general rule, the cen den a t i nn of a marital offence deprives tbe 
condoning spouse of the right thereaiter of seehtog relief under the Act for the condoned 
offence. Thus adultery, cruelty, prenuptial uachnstHy, or prqpsaney, and all other markid 
injuria are coi donable oifenocs. However, the doctrine is not ep p li ca bfe to a cause of dhroroe oi 
a continuing character such as incurable leprosy or communicable venereal diseaae. 

Condonation is not revocable and therefore unless forfeited by subsequent ooiaduct, it 
is a complete bar to any petition based on the same offence; (Dasria Bm v. Mtmtm illstfewir.**' 
there cannot be a conditional compromue to theeffect that a party can at any time rauethe 
question of the ooadoned offence.; It does not, however, operate pra^iectiwriy so as to bsu 
reiki on the ground of an offence subsequently committed. Nor docs the condmiation of cue 
offence warrant an inierence that all existing offoioecoi which the petitioner 'was not awme 
have been forgiven. Forgiveness implici. In condonatiosi may mean in respect of all past acts 
of misconduct known to the other party. In such a case any peritwo baaed v^ost a 
misconduct not known to the oondonmg party at the time of condonation has not to be 
dinniised. Raydon on Divorce dcBnes condonaiion at page 199 (of the V Edition) as 
follows: condonation is reinstatement m his or her fonaer marital position of a qx>uw who hm 
committed a macrimonial wrong of which all material facts are knosm to the other ^louset 
Bunk V. case oi adultery with the intention of forgiving and remitting the iviung on 

condition that the spouae whose wrong is ao oondonei doeanoc thenoeforwaid oommit any farther 
matrimonial offem^ Condonation therefore cciuuti oi a factum of reinstatement and 
nmittttuk.** It is question of fact and it is immaterial that the guilty spouse does not 
consent to the condonation: fVtImpg v Wtirng eidilfsriw.*** In CVes^ v. Crmp — * ftnirsisa *• ‘ 
it was held that a resumption of sexual fate i e ouise by the husband with hb wife with the AtU 
knowledge of her adultery k condusive proof of oondonatfon and cannot be rebutted by 

(605) Dr. imtau V. JUr ABwlMf 19758X1. 18H at fb 1515. 

(606) Smir Agm DMMtfo; (IW) 70 Gd. WJ«. 6SS. 

(607) Ao Ji.G, Dutm v. Jllr«. S. ifomw; supra. 

(606) CkafotiiciiiM v. tUjmm, 1956 Bun. 91. 

(60^ 19S9 Nag. 49. 

(610) (1MB) MOWN. sot. 

(611) 1958 Shd. 8oa 

(612) (1951) IWJolUtaa 

(SIS) (19«} 2ABB.R. 128. 

(6161 U20rreb.l68. 
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evidence that he never iorgeve her, though that factl# admitted by the wife: Stuhar, AmIm*** 
Umrtiuky- Aimzulf^* The reason is that it would be repugnant to decency to alkwa 
husband to say that he hat had Mxual interooune with the wife and yet did not forgive her 
as he would thereby be approbating aud nsprobating the marriage; it ought not to be allowed. 

To constitute condonation, the condoning party niu»i nave had knowledge at the time 
of condonation that the other party was guilty of the act condon<*d: BkaguAn Spigh v. Amr 


Where a husband knowing that his wife bad committed adultery had continued to 
oohalnt and live with her and subsequently on the basis of such misconduct on the part of 
his wi^e managed to get a decree for divorce from the High Court against which the wife had 
obtained leave to appeal to the Supreme Court, and the husband toon after married and 
begot a diild <m the second wife and applied for revocation of the leave to appeal on the 
ground of his second marriage and the issue thereof, it was held that the conduct of the 
husband in continuing to live and have intercourse with his wife even after his knowledge of 
her misconduct amounted to condonation within the meaning of Section 2So( the Act, and 
the High Court was in error in granting a decree for divorce in the circumstances, a^ in 
any event the husband could not have the leave granted for appeal revoked on the ground of 
his second marriage. Section 16 would apply to the child of the second marriage; Smt. 
Ckaniremohin V. 

4 RovlvaJ 9i coadooed dKsaca.— In all condonation there is implicit a condition 
that no further matrimonial offence shall occur A condonation ii ranpgll^n if a further 
matrimonial ofienoeis committed after the condonation* •• though such matrimonial offence 
may be of a different type, or not iJmJm gtiun* with the origmal offence or, n of a type which 
does not give a ground of relief *<* Thus in the case of adultery condoned, subsequent grow 
familiarities by the person excused with the strange with whom the offence was committed, 
Will be sufficient to cancel the condonation JC. G. v. iT,*** Vida Amcon v. Gaargt Omiaut,*** 
so also subbcquent desertion by the husband for however short a time can revive a condoned 
adultery; Bdgm v. Sttgan*** 


(615) (1957) 3 AU EJC 5i4. 

(616) (1955) 3 AH EJL 738. 

(617) 1962 Puaj. 144; KkdrM Id v. lUd. 1979 P. ft a 271; see alto Bimemad v. 

1946 Nag. 89 at 71. 

(618) 1987 S.a 581. 

(819) V. Bbmo, (IMS) 88 L.T. 488. 

(820) Bmmaaad r. MadUtU 1946 Nag, 69. 

(621) Sse CMUSKt V. Magp. 47 Cal. 1068| lV#a„*aag v. gd Gdd.Sl Bom. 1016; Aw r, An. 47 AIL 
30 1927 All. 237; Cipf v. 1935 Nag. 49. i laf v. « AIL 

(602) 1952 Nag. 395; I.UR. (1982) Nag. 570 
(629) 1939 R. 352. 

(624) (1996)2 ABE.IU 890. 
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S. ISI THS inif»u aiAtttuoB aqt (locv ov 1955) 

\Vljbre under a compromise m a wife's petiiiun for judicial •et>aiatiou anil mainfetianoe 
on the ground of cnteliy the wife ^vetlt to U^c with the husband but being -^gain llUl r*a»ed she 
left theliusband; it was heU in the husband's petition for restitutK>n of conjugal tights tbit 
the wife oottld set up the defence of pievioua mielty.**^ 

Where however a wife had ameed for valuable consideration nr>l to take (Mroceedinf^ 
against her husband in regard to his past cruelly she w>ll be precluded (lotn complaining of 
such cruelty when he subsequently commits adultery.*** 

Ihough not pleaded* the Court will take note of condonation if proved at the hearing.**’ 

In such a case the Court will also admit evidence of misconduct subsequent to such 
condonat ion, notwithstanding that such misconduct has not been pleaded*** 

5 . Gollualon. — If a petition for any of the reliefs under tie Act is brought m 
collusion or prosecuted m collusion with the respondent then it should not be decreed. 
Collusion is an expression which implies acting together for the mutual bent fit of both. Thus 
a petitioa (or dissolution of marriage on the ground of adultery may be filed by the husbsnd 
m collusion wtth the wife because both of them arc interested in having the marriage 
dissolved with a view to each of them marrying somebody else Collusion is an illicit, secret 
understanding by which parties who are jointly furthering a coirunon purpose assume the 
semblance of hostility: /faff v /faff*** Ooiluskm in matrimonial proceedmgs is regarded as a 
fraud on the Court, however meritorious the cause for divorce may be. It is an expression 
generally defined as an agreement, express orimfdied, between husband and wife made wuh a 
view of enabling one to procure a divorce from the other, that one oi them shall commit, appear 
to commit, or be represented in Gout t as having cominittod, a breach of matrimonial duty declared 
by statute to be a giound for relief by such div(.>rce. Connivance and collusion are closely related 
with this difference that connivance is a corrupt consenting of one spouse to the conduct of the 
other to which complaint is afterwards made, while collusion is a corrupt agreement between the 
husband and wife fur the procurement of a divorce. Such collusive agreement in a divorce 
proceeding would include not only agreement whereby a valid defence 0 suppressed but also 
agreement for makuig no defence. Along with other circumstances the failure of the respondOat 
to appear and defend may itself be evidence of collusion. Every agreement to obtain a divorce 
cannot, however, be termed collusive. That must depend upon whether it is in pursuance of 
an agreement to obtain a divorce not justified by the real facts or whether it is mtended 
thereby to practise a fraud on the Court. In Rnydon on Divorce, V Edition, page Igfi 
collusion is defined as follows: 

“Collusion means an agreement or baigain between the parties or their agents whereby 
the initiation of the suit is procured or its conduct provided for. It af^lks particidaiiy to 
an agreement not to be present even when the agreement is disclosed to the Court and 
where no one is able to indicate any fact wbieb si being falsely dealt with or withheld; 

(625) v AMiwxa. 1964 BXad. 482: 1X11.(1964) 2 Mad. 579 : 77 Ii|X.W* 290. 

t626) v- Bo$$, 8 r. 0.98- 

(627) Dr. AfO. OMm v. Mn. S. JOutHu, 1975 8 .a 15M; v. P. 89, 9ti 

(1947) 1 AU EJt. 983. ^ ' 

(628) V. 1 S. ft T. 489f. , 

(699) igSSSfMifft 
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becnule the tWt tantiot allow itielf to bo hamprred in ascertaining for itself whether tlwre 
iauduger of a husband or wife obtaining a divorce contrary to the justice of the case. It is, 
however, open to a party to show that the negotiations with a view to a collusive bargain 
were abortive or that the collusive agreement is wholly spent in its operation, and therefore 
even thou|^ a petition Is dismissed for collusion, it does not prevent a fresh suit free from 
eollusioM being afterwards brought but not by supplementary petition." 

At page 138 occurs this passage. 

“The fact that both spouses desire a divorce dges not make them guilty of collusion, 
provided they have not entered into any agreement obnoxious to the CSourt; and an 
agreement between the parties not involving an imposition on tlie Court or a suppression of 
facts but merely facilitating proof .-ind smoothing the aspenties of litigation li not collusive or 
otherwise objectionable, though it is liable to be looked into by the Court." 

Collusion in this section means collusion in the proceeding* pending and not collusion 
in some other proceedings. In Butiir v. Buftn.*** it was held that the fact that the husband 
had in a previous suit been guilty of collusion svould not disentitle him to relief in the 
present suit. The object of this imivision for dismissing the petition on the ground of roiluskm 
between the parties is to compel the parties to come into the Court of divorce with clean 
hands. It la to oblige them to bring all material and pertinent facts to the notice of Ihe 
Ciourt, to prevent the blindmg ol ibe eyes of the Court in any respect, to oblige them so to 
act as to enable the Court to be m a position to do justice between the parties. BulUr v, 
In Hmtu v. Hatru,*** in an undefended suit filed by the husband for divorce the 
petitioner’s wife furnished a photograph of herself to the petitioner’s solicitor ’ and 
attended the hearing to enable her identification, and the petitioner’s soliaior paid some mwiey 
to her for the help thus rendered. In spite of this, the Court held that there had been no 
collusion between her and the petitioner and that a decree should be pronounced 


Every matrimonial proceeding is a triangular contest, the Court being a oartv 
with the two spouses, and since no fraud ought to be played on a Court if the 
that there has been such a fraud, because oollusioa is only a species of u .. m 
U w..h .11 <h. power « iKWew«, ..d «lu,e the rehef ..tod howe™r iellJoloHhd i ‘tov to 
EspcciaUy in divorce matters, the power of granting a decree should not be 
attentive circumspection and unremitting vigilance; W. D y E D Th d 

a petition on the ground of collusion does not however pr’event ’ either partv'fro^T'^r 
fresh potition which ufree from collusion and getting a decree for thr^reUefs^^**" 

The fact that both spouses desire a divorce does not make them auiltv of • 
pr^d they have not entered into any agreement obnoxious to the 
pnnaple will apply to a decree, for nullity •••. There is generaUy a presumption 


(630) 1893 Ptohate 185 

(631) 15P.D. 66. 

(632) 31 L.J. P.andn. 160. 

(6SS) l§33Siad27. 

(634) fo sia fts V. AdWir IMsns (l»75) 77Puid. UU (D) 78 
«89) nu. 
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coUaiion***. The fAct that the rwpeodeBt alto ivaati a diMoliition of the marriage <kiea not 
tieeetsaiily import oolhMiott between the tpotnea***. The Coart can esamioe the admuiion of 
foilt by a ipeoie to tee if there it any collation *m. |f the Court it aatiiiiedl about the 
abtcace of eolhition, it may act on the unoorrbborated oonfesiion of adultery by a party to 
tLtf proceedingt 

6. Delay. — In a matrimonial proceedmg, the Court it not bound to pronounce a decree 
if the petitioner u guilty of unrcatonable delay***. Section 23 (1) (d) enables the Court to 
refute relief evert under thesectioni kept free from the bar of linoitation in caae the partiei 
approach the Court after unnecettary and improper deltiy***. It it implicit in the eiqMeaioa 
**unnecestary or improper delay” that the absolute bar envisaged under section 23 ( I) can operate 
only where the delay is culpable***. Before the Court grants relief it must be satisfied that 
the delay is not due to any such reason as acquiescence in the injury or mdiflerenoe to 
the same or some wrong motive for seeking reilef after sleeping over the matter for an 
inordinate period***. The Conrt cannot be used at a place to which the spouses can resort 
whenever it suits him or her to do so keeping in the meantime the threat of action 
("Brahmsuthram”] in reserve against the other spouse and use it after a long tunc at 
the stiihiast provocation at a moment the petitioner thinks suitable.*** A petitioner for 
a telief in respect of a matrimonial offence is not entitled to slumber over his rights but must 
come to the Court as early as possible because when a man delays, the Conrt can easdy 
presume that he has not got a serious complaiiU or that the prooeading h a collusive 
one. JllaesAflr v. CAaidrawatt*,** Mof v. jemss.*** Though this it the outside presumption 
in most of the cases, there are exceptional cirumstances which may be urged as justifioMion 
for the dealy m the presentation of the petition by the petitioner. Bammat v. AdMa.*** So 
Ikr su India is concerned, a spouse especially amongst Hmdus, be it the wife or the husband# 
IS not expected to rush to the matrimonial Court for the relief immediately a matrimonud 
offence is discovered. Brought up m an atmosphere of general patience and forbearance, it is 
larely that either spouse is provoked to resort to the Court even under the stress of the worst 
matrimonial offence. Owing to the multifarious refonns that have been undertaken in the 
interest of women andto thev advantage, with the object of placing tlwm on the same footing 
as the male sex and owing also to the spread of education among the womci^fcdk in the 
Country, there is now a genera] awakening of the softer sex to their rights and a geneial drive 

(636) Emmtitlw. (IMS) 2 AIL E.R. 4M. 

(637) £idm amOmpmkm. 1943 Nag. 165. 

(638) AmM v. AnoU, 96 Gal. 907. 

(639) 3Jm OHt v. MW Osar, 27 Bom. L-R. 291; 49 Bom. 468. 

(640) M ma J aM v. TarW. 1970 MJ. 38; UkOmi immd v. A Utmit m mm , (1975) 1 1BXJ.228. 

(641) iVSBB* JKmar v. MHwavw Dm^A, 1076 GaL 196. 

(642) Ui tt lsa ws V. I T s s as s , 1966 1781 

(649) ijMwf AmmA v. mpw. 

(644) Ibid; v. (10S5) 2 AH EJl. 110; v. (1990) 57 CaL 219. 

(849) 19961«I6.26. 

(618) 1941 Raap lllh 

«M7) nMjhh. 14- 
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to puttiiKg them oo a porition ml equality with the male section of the community, a drive- 
which has home fruit fai an Article indtided in the chapter on Fundamental Rights of the 
Indiaii Goostitution. Right throui^ one finds in the various sections of the Hindu Marriage 
Act a treatment whkh does not diflerentiate between one sex and the other. When the ques< 
tion comes to be a^udged regandipg the respective rights, one ought not to shut one’s eyes, 
to the badeground of the Hindu society and the instinaive reluctance especially amongst the 
women to come to Oourt and air their grievances against the husbands. So even though the 
enactment govemmg the Hindu marriages has been placed on the statute book, in the future 
cases that the Courts have to decide with respect to matrimonial offences, the petitions from 
women are not to be expected to be filed immediately the foundations for the petitions have been 
laid. All the same, the section provides, that any unnecessary or improper delay will have the 
result in the disnoissal of the suit. The development of the society in the west has proceeded on 
difierent lines altogether, the community always looking to the future ready to forget the past 
In India the desrelopment of the society is always based upon the bedrock of the past and the- 
future is lodced up to not as something superior or better but as something which is unknown 
imd may possibly be the worse, (t is in this oonscrsratisre background that the administration 
of matrimonial justice is to be conducted. If delay alone is to be as it is m the west a fata^ 
objection to the maintainability of a petition for relief on the ground of matrimonial offence, 
be it adultery, be it cruelty, be it venereal disease or any other ground to be found 
m Sections 10, 12 and 13 most of the petitions may have to be dismissed. Even in the 
west delay has not always been lool^ upon as a fatal objection. There is always lu 
marginal discretion given to the Court to ignore the delay esen when there is not a very cogent 
justification for it. In India that discretion must be generously exercised owing to the 
newneu of the rights, the time that must necessarily elapse before the commumtv can be 
educated into the new order of matrimonial privileges that has dawned upon the Hindu com* 
munity and as already said the general reluctance and apathy on the part of the people to 
resort to the Courts. At the same time if even with a due margin for excusing the delay on 
account of the nature of the Hindu community, its history and background and the ludder 
newness of the new order of society that is inroading into their culture, there is a feeling m 
the Court that the delay is still unreasonable and improper there is undoubtedly a cempe^ 
tent jurisdiction in the ^urt to dismiss the petition SAanti D<vi v. Ramesh Chandra*** fpetition 
£or restitution of coiqugal rights after ten years of separation ) 


The position has been fully set out m Chimaptrumal v. Manyaytt*** thus "No general 
rule can be laid down as to in what arcumstances delay should lead to the non-suiting of an 
application under the Hindu Munnage Act, for the very simple reason that the delay may be 
the result of different causes in different cases, for example there » the delay which is inten> 
tional and which amounts to acquiescence in which case assistance should be refused straight, 
away Then there maybe what might be called the delay of optimism, namely the aggrieved 
party still Iiopes very often on a slender basis that things can be patched up and therefore 
avoids pushmg matters to an issue; and where the indications are such the delay should not 
lead to the unsuiting of tne party who alter prolonged optimism is disillusioned and goes to 
seek the assistance of the Court. 


(648) 1969 Pat. 27 

(649) (1976) 1 M.LJ 85 at 89 1576 Mad 179. 
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Then there b the delay of apathy etpeciatly, on the part of the women, who generally 
peaking, are more helpleii» than the men in the eorreaponding clait and in such cate the 
pairty juat lets (hingi drift without really grafting die legal consequences and after some years 
suddenly realises the extremely precarious position to which it has brought itself and then stir* 
ahoutso as to do something. Then there is the delay caused by the party experiencing diffi' 
culty in gatherm? sufficient funds for the expenses of initiating and continuing the proceedmgs' 

Therefore, the Court should be guided to some extent by. .the humanitarian principle. 
The Court should also remember that delay, even when it raises the pnesunaption of acquiescence 
it liable to explanation and the explanation whatever its worth should be given due considera> 
tion. 


The modem trend is to e x e rcis e a liberal discretion in cases where relief uxiuld have 
been refused on the ground of unnecessary delay. All these would show that an opponunity 
should be given to the party to explain the delay and the Court should Consider the explanation 
and then decide whether the petitioner should be unsuited on account of the delay ■**' 
Dday. however long, is not by itself a bar m a nullity suit, but is relevant when considering want 
of smeentv, that is, such conduct on the part of the petitioner as ou^t to estop that person.** i 
The onus of proving that the delay is inexcusable b on the respondent.*** In an tx ptrt$ 
case the Court itself may take the objection in obvious cases*** Where a husband filed a peti- 
tion for divorce four or five years after he came to know' of his wife’s adulteiA' and gave no 
reason for the delay, a divorce can be refused on the ground of delay alone.*** 

If the mere circumstance that there has been delay b sufficient to defeat a decree, every 
petition based on a charge of nulity would be defeated, for in our society both the husband and 
wife generally wait and take deasions to go to Court when everything eke has been tried and 
failed. It is only when xnatriinonial*lot becomes intolerable that a party resorts to Court. 
Where a home is irretrievably broken and the marrii^e wrecked, the sufibring should not 
further be protracted by dismissing the petition on the ground of delay. 

Tbe test IS whether the delay is culpable or whether it is in the nature of a wrong 
That is whv the modem trend is to exercise a liberal discretion.* *• Evidence msut be given 
to ^lain the delay.* ** * 

7. Uaraaaonabla daisy.— The delay must be unreasonable in all the circumstances of 
the case before it will have the effect of a fatal objection to the maintainabU'ty of tbe petition 
for relief on account of any of the matrimonial offences mentioned in the Act. Autramamv. 


(650) OkmxttrmA v. (1976) 1 M.LJ. 85 at 8»} 19/6 Mad. 179. 

(651) ViHoiCkmin «• diWM, 79 Puaj. L.B. 221' 1977 Ddbi 24. 

(652) Ibid. 

(65S) Ibid 

(654) riamxfpx V. TVmXtm, (1972) 1 My^ LJ. 25li 1972 Bf|S. 234. 

(655) PisMOksadtev. ^fowssapra. 

(6S6) dmiMiMSV dSHMSM. 1949 Mad. 7. 
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Ommswidan ZJtWitf^ v. mere an qipUeation was filed fay the hus- 

band for restitution <rf oonjugal ri^ts long after the wife had left him and had even obtained an 
order for maintenance under section 488 Crimmal Prooednre Code, the application would be 
liable to be dismissed under section 23 on the grofond of delay: StMgk v. Sttitt jraar.*** 

‘^Unreasonable** is an expression elastic enough to conqirehend all the facts, features and cncum- 
stances of the case including the status of the parties^ the nature of the offence and the 
sex of the petitioner. M between the sexes, on account of the proverbial patience of the mother 
when there are children of the marriage, the mother generally does not want to break up the 
matrimonial home on account of the misdeeds of the husband. It is not the same thing in 
TnHia as in England that a divorced wife has to face. In England she may be the object of 
pursuit for the man as she has often a marriage portion that might have been settled on her 
and which she takes on divorce In India a divorced wife is looked down upon and it is very 
rarely unless she has alluring means that she can attract men to marry her. Any woman who 
has been divorced by her husband though for a cause for which the husband is mainly 
responsible is looked down upon in India as an unwanted woman likely to 
pollute the pure streams of social life. Where the population of the female sex 
which is far in excess of that of the male sex is not able to find husbands for gro«m-iq> 
girk, to increase that number by allowing inroads by dncarded or divorced women is not a 
matter which the society easily tolerates with equanimity, and every one who knows this attitude 
of her neighbours to a woman divorced generally shudders at the thou^t and prefers to put 
up with her matrimomal lot however intolerabie it may b^. So if she waits for some time for 
a short or long duration fervently paying to the Almighty that her husband mi^t re fo rm ta 
that in the interests ot the childrcto bom to her by the husband she should not break away 
from him throwing the chOdren into the streets and the husbcnd into the arms of 
woman by marriage or otherwise, and is persuaded to come to Court when her position with 
the husband becomes absolutely inqxusible, that is, at a time long after the matrunonial 
ofilmoe vdiich n made the ground of attack, any Court if appraised of all the facts of the suBbr- 
ings endured by the woman and the promptings of mother-hood which dissuaded her from the 
■expedition in the matter of going to the Court for the relief, the Court will surety 
such delay as proper and reasonable and not unnecessary in the circumstances 

Where after becoming aware of the ground a wife chose not to invoke it in proceedingi 
for divorce, but to rohabit with her husband and beget children and live merrily in her 
husband’s home for a number of years and then to mvoke the ground because of a misonder- 
atanding whieh arose long after sbe entered into matrimony, the Court will have no optior 
but to regard the delay at unnecessary and improper.*** 

Though the question ot ex^ing the delay m the matter of the initiation of a ’matri- 
monial proceeding is one in the dsscretkm of the Court, it ought not to exerdse its disoetion 
in favour of one who has slumbered in sufiSdent comfort for an inexcusably long because 
the inaction on the part of the petitjcmer in suds a dase may be due to the fact that be b 


(657) 1954 IK. 1018. 

(658) (1955) 2 All E.R. 110. 

(659) 1962 Find. 195. 


(660) 

SkmH IM V. JUmtk CtiAs, 
1975 Raj. 8, iMMr Pal T. 


r. Al^tiriswmm Glrttfv. (1975) I IIAJ. 228 at 
1969 Pat 27; Tkkmmtfo, v. TMnmsu. 1972 
JrataMt 8^1976 OrfU Ml, 


381: 1979 IKad. 211. ft* aba 
2S4i CMsg^i w jyua Dmt 



not lincere m hfi complaint and that he has aoquieaoed in the Wrong or condoned it. 
dliaf V. BoulHtit v. BtnUtingi*** Altm SfbtrtSkak v. Mrs. Stv Shtk*** Ptfttis 

Jrtm HtgkfttJ V. higtifud,*** Nkhtlstn v. yikheUm.*** ThU however does not mean 

that in every case of delay, the Court it bound h> ditmits the petition. 39S»pk WtU'uim Cartll v. 
^ttpk WUiUm C4r0il,*** as if the Court has no jurisdictioa to decree the petition whenever there 
it a delay which it not reasonable. Sarah v. Pyli Ahaham."^ 

Jb yfirmoo V. yfuhjcaram,*** it wsw held that the mere fact that the first wife came to 
Court with a petition for divorce on the ground of her husbandt tfeoad marriage 1 1 years aft^ 
the Act came into iqrce wat not a ground for dismiasing the petition for delay where it 
it fo und that the petitioner Was provclced to file the petition on accound of the harassment of 
the husband in respect of the property of the wife. 

8. Jnstifleatfosifswdhadalay. — The words used m the clause bemg “unnecessary or 
improper'*, there is a large latitude left to the Court in the matter of excusing the delay* 
The tise of these expressions show that every delay is not a ground for dismissing the petition. 
The delay must be either unnecessary or improper. The Court vnll be inclined to excuse the 
delay for various reasons, i.s., want of means and poverty on the part of the petitioner, her 
regard for the feelings of the other members of the family and the honour and prestige of the 
Amily, her feax of scandal smd a desire to avoid a final break>up, if possible, and her expecta* 
tbnthat there were reasonable chances of reconciliation.*** The following have been held 
to be justifiable grounds for ignoring the delay: 

(«; Poverty and want of means sdways considered as sufficient (ground for execusing 
the delay: P^ilis Imu Hig^Ua. Doaglv Omstaaet v. Weny***. But 

before poveny can be aiceepted at a ground it should be dearly and con* 
Ttneinidy estabUsbed: Short v. Short 

(b) Anxiety to avoid publicity and scandsd for the take of the children*** and the 
honour ofthe family m, the hope that the respondent woidd reform tiil it becomes 
impossible to wait any longer has been held to be a sufficient ground having 

(661) 1930 Cal. 418. 

(662) S3 LJ.P. & M. 33. 

(663) 1628 Lab. 320 

(664) 1935 Sind 112. 

(665) L.R.3F.S3. 

($66) 1984 pat. 475. 

(667) 1999 Gar. 79. 

(668) 1968 IMbi 260. 

(669) Al^triswomtCim»r. tAOfd dsmal. (1972) 1 XU. J. 187. 

(670) 1989 Siad 112. 

(671) 57 I,C 216. 

(672) 1874 L.R. 3 P ft O. IBfi ftomU IWesr. v. Ooi^Aai, 1969 XftP. 191. 

(672) timmsimk v. Jr sftn ft si a. Itefi X4ad.224< V. mUim Altm, 1698 Cd. 155. < 
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regard to the oonditioai of Indian lociety: Du Mtku v. Baa 

Nnmm v. Mturnmu*'** 

(r) Delay due to honest effort to bring about a reconciliation between the parties 
has also been held to he a proper ground for excusing the delay occasioned by 
such effort: Gc^i v. In this case the time taken by the husband to 

prevail on his wife to mend her evil ways was held excusable : CanoU v. Canatl- ’ * 
(i) Wife’s hope of reoondlation: Fu$»r1m v. FaUntem.*'’* 

(•) Consideration for the fmporttmity of the mother to desi«it from precipitating a 
break in the family: Nnamn v. Jimataa^*^* 

(J) Patient endurance of cruelty by the wife to avoid shameful exposure: Grua v. 

(£) Exigencies of wife’s dtnnestic service: Daatts v. DuUs^*'^ 

(A) Disco very of the matrimonial offence only recently : ffreem v Uoyi.*** In Man^uli 
{falsify idlltd Gmu) v. Gaao.*** the reason for requiring delay to be explained to the satisfaction 
of the Court is given as that ptatajaeit the mere fact of d^y upon a complaint of a matter so 
fundamental to marriage raises doubts as to the reliability of the evidence of the conqilam^t in 
support of the complaint. In BsitmiUm v. Bttttagtoii.*** it was held that even where the 
grounds of complaint are tvell>foundcd( the delay is a cogent ind iej ition of the absence of a 
sense of mjury. But the question as already observed is one essentially of the discretion of 
the Court, and while no doubt unnecessary and improper delay is a gro und of d ynifl of 
the complaint, in considering why is such delay there is a discretion m the Court which is elastic 
enough to be stretched for the purpose of rendering justice in any particular ease so that where 
a home has been irretrievably broken and wrecked, the suffering should not be further pro- 
tracted by dismissing the petition on the ground of delay which would serve the purpose of 
neither party and cannot m any way help the parties to set iq> a future home of harmony 
and peace which they could not find in the company of each other in the orisinal home. 
OtJJoriv. ^ 


(674) 194SGsI 14«i I.L.R. (1943) 1 Cal 340. 

(675) L.R.2P.37. 

(676) 1935 Nag 49; Fnm U t Kmm v. Bm, 1965 M.P. 151. 

(677) 13P«t.l29. 1934 Pat.47S. 

(678) (1922) 39 T.LA. 46. 

(679; (1870) LJU 2 P. ft D. 57. 

(680) (1873) L.R.P.ft D.121. 

(681) (1863) 3 8. ft T. 221 

(682) (1957) 2 AH EJL 212. 

(688) (1873) 42 L.J (P.ftia.)65. 

(684) (1874) 1 Ecc. ft Ad. 257. 

(685) (1948) P. 187; (1948) 1 All B.R. 394. 
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Stt also Smf. htU v. Dr. iUo AntmA Sii^*** enumerating the varioui cireuntttanci 
uhich haw to be borne in mind by the Court when it ia adwsd to condone the delay in filing 
the petition. 

9 Odier leg al grounds in bar of roUsf. --Other legal grounds in bar of relief arc founds 
in Section 12 regarding consent obtained by fraud and premarital pregnancy, and the period of 
the ground of grievance mentioned m sections Hand 13 and the time for presentation of the 
petition under section 14. Amongst the other defences outside the Act are ret judual*, pendency 
of another proceeding, and want of jurisdiction in the Court to eqfjtrtain the petition. Besides 
It would be contrary to all principle to allow a party to deceive the Court by suggtstio Jab^ 
or suppre/tro vert and obtain an advantage firom such deceit* Kingttom v. Kmgstoit.**'' 

10. Res Judteata — In Thompson v. Thompson,*** there is a well considered decision on the 
question of estoppel and res Judienta in matrimonial Courts and how and subject to what qualifi. 
cation the principle that in a divorce Court estoppels bind the parties but not the Court has to 
be understood The true proposition is that once the issue of matrimonial offence is litigated 
between the parties and decided by a competent Court, neither party can claim os of right to 
reopen the issue and litigate it all over again if the other party objects. This is what is meant 
bv the statement that estoppel binds the parties. This however does not take away the righ* 
and the duty on the part of the divorce Court not to shut its eyes to the truth and in a propc*" 
case to reopen the issue or allow either party to reopen U despite the objection of the other 
party. This is meant by saying that estoppel does not bind the Court. Whether the Divorce Court 
should reopen the issue depends upon the circumstances of the particular case before it. If 
the Court is satisfied that in the previous litigation there had been a full and proper enquiry 
it will not normally allow another enquiry over agam. But if the Court is not so satisfied 
It will consider it its duty to order afresh mquiry into the case. If the Court does decide to 
reopen the matter, then there is no longer any estoppel on cither party and each can go mto 
the matter agam. In applying these prmciples there are three categories of cases to be consi- 
dered The first category consists of those cases where a charge of matrimonial offence has 
oeen established in the previous proceedings where one party has been found guilty In such 
a case as between the parties the strict rules of resjudicatn would apply though there is power 
in the Divorce Court to allow a departure from them. The second category is where a charge 
of matrimonial offence was previously made unsuccessfully and the accused was acqmtted and 
the complainant then repeats the charge m a subsequent suit for divorce. The Court will not 
as a rule allow him to do this. The third category is where a charge of a matrimonial offence 
has been made unsuccessfully before a magistrate and the complamt repeats the charge in a 
subsequent suit for divorce In such a case as between the parties the rules of estoppel would 
Seem to apply, but the Divorce Court, which is bound bv no estoppel, almost invariably investi- 
gates the charge afresh. The reason is that because it is known that mag strates are inclined to 
concentrate more on the question vvhether the husl»nd ought to pay maintenance to the wife and 
less on the other issues, however relevant they may be. At any rate the Divorce 
Court docs not consider it satisfactory to leave the matter to be conclusively determined by the 
magistrates. The Divorce Court regards their finding » evidence but not as conclusive on the 
issue. 


(686) I.L.R. (1963) 13 Rajanhan 425’ 1963 Rglasthaa 178. 

(687) (1958)2 WL.R. 310. 7i4 . 

(688) (1957) 1 AUB.R. W. See Loke v. toie, (1955)12 All 5S«. 543. 
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Whatever may be the position bt lofwad esganUng the prin^lei and praetioeon the 
4 |iiestion of the dootrine iw jMisle beinff appUoahle to divotoe proceedings, so far ai India 
b oonoenied the matter b governed by Section 11 of the Oivil Procedure Code sinoe the 
auM. b made statutorily applicable to the prooeedb^ under thb Act by the express provision 
In section f 1 of the Act. Hdioe a deebion on a prior matrimonial proceeding will be binding 
tqx» the same parties in a subsequent matrimonial proceeding and it is not open to either party 
to agitate again the same matter in a subsequent proceeding: CotHiu v. CotHns.*** In the case of 
<?s0M» v.Osf/bs.*** it was held after a review of thp authorities bearing on the question, that 
where a decree for a judicial separation has been once obtained on the ground of cruelty and 
adultery, a new petition asking for dissolution of nuutiage upon the same facts b not 
maintaittaUe and that it tvould not only be contrary to the principle but inconvenient and m 
some cases highly unjust to permit a party to have two suits about the same matter. Dmtka 
Bat v.XaVum Mdthiws v. Gss^'.e** 

Where a petition on the ground of sodomy was dismissed a subsequent presentation of 
the petition on allegations of adultery, desertion and cruelty will not be barred regarding 
adultery, desertion and cruelty.*** Findings in a petition by the husband for restitution of 
conjugal rights where defence of adultery and cruelty were set up would be relevant in a 
petition by the wife for dissolution of marriage but would not operate as rts Judicata * * * 

11. Jovlodiction. — Tn a proceeding under the Act it is open to the respondent to 
take objection to the jurisdiction of the Court to entertain the matter. Apart from the 
objectioiu taken by one or other of the parties, it u a duty of the Court to inquire into 
and mention in its judgment the facts which give it jurisdiction to pass a decree.*** As stated 
earlier, the proceedings under the Hindu Marrii^ Act being of a civil nature, what is 
required is that the Court should be satisfied on a preponderance of probabilities and not 
satisfied beyond reasonable doubt.*** In matrimonial proceedings there cannot be judgment 
by default or admission.* •* Respondent’s failure to establish the defence does not mean 
entitlement of petitioner to relief.*** Where the Act itself has prescribed a period within 
which a petition for relief on a particular ground has to be presented the Court cannot 
entertain the petition after the expiry of the period.*** 

12 The da«y of tbe GosirC before proceeding to grant relief. — Before proceed-^ 
mg to grant any relief under the Act, under Section 23 (2) it becomes the primary duty of the 

(689) 56 GbL 166t 1928 Cal. 806. 

(690) Ibid. 

(691) 1959 Had. 792. 

(692) 1940 H. 510: 1.L.R. (1940) M. 319 a: L.W. 142 (1940) I M.LJ 210. 

(693) DtMrhi ecu, supra. 
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(697) StukUc V. Makecdrc. 1930 Born. 117. 

(698) Sccteak Kaur v. HUir Sfeaft, 196S Ck. LJ 417 

(699) yimAai u. Jtiutcpfc, imUyc $. 
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OCHtft in the first instnnce, in every case wli<re it is poisibleto do so consistentiv with the natun 
and circunastnnccs oi the cose to make every endt^avnur to bring about a reconcil^tion 
between tl»e parties.*** Cases where estrangement lietwren the spoiu.es aPl>eais to be acute 
are no exception.*** Under tlic proviso to the sub-section when matrimonial relief is Sought 
on any of the grounds set out in clausi's (ti) to (an) of section 13 fl) the Court need not 
make an attempt to bring about reconciliation. 

The words <*in the first instance’* in section' 23 (2) indicate that i he Court’s endcavour 
must be before the granting of relief **■ It may be in the initial stage or at a later stags- 
uhenever the Court finds it possible to do so regard being had^ so the nature and dreurn* 
stances of the c.nse.*** The effort should be smeere and efibit should not be given up 
merely on the ground that counsel for one or both parties had stated that there was absolutely 
no chance for reconciliation *** The provisions of the sub-section are mandatorv.**® 

Merely because the Court can desist m certain cases from reconciliation effort the 
Court is not reheved at all from exercising its power and discharging its duty under the 
subjection *** A decree passed (for instance for judicial sepu-ation) without endeavouring 
to bring about reconciliation cannot be mamtamed *** The appellate Court also has to 
observe the procedure m section 23 (2) while disposing of appeals under the Act.*** 

Section 23 (2) dors not apply to a case where one of the parties seeks restitution of 
conjugal rights **• 

Under section 23 (3) the Court for the purpose of rcconciliatfon can refer the matter 
to a third party named by the parties to the proceeding or named by the Court, It is open 
to the Court while disposmg of the proceedings under the .\ct to have doc rcgaird to the 
reconciliation proceedings and the conduct of the parties therein,*®* 

13. Evidence regarding reetltatioa of coi^ngal right*. — In a petition for restitution 
of conjugal rights the Court would consider the entire conduct of the parties and whether m 
the total situation the petitioner should be granted the rebel and whether to grant it would 
not be unreasonable against the respondent in the particular case *** The Court wiU m a 
husband’s petition in the first instance, satisfy it'elf whether the petition a bt*a Jide and » not 

(700; RudraMmUv (1977) 1 Ka.o L.J.318, v.AmA*i Swaruf, 1975 All 337, 

SuryaJtantamy Tiaitga Xao, {ISjS) 1 An W.R. 158. 
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a device to avoid payment of maintenance which the wife was receiving.*** A pre<4tuptial 
agreemmt by the husband to live at the wife's place is however.no bar to the husband insist- 
ing on the wife living wHh him udkerever he decides to reside.*** The petitioner has to 
prove first that there has been a valid marriage between the petitioner and the respondent, 
that the respondent has without reasonable excuse withdrawn from the society of the peti. 
tioner and the petitioner is therefore entitled to restitution of conjugal rights. It is open to 
the reapondent in such a petition for restitutioi^of coiyugal rights to plead and prove that 
he or she had exceUent reasons for separate living, that the fault for such separation lav with 
the petitioner and that the petition therefore could not be decreed Cox v. Cs*.*** The giounds 
for the defence may be the cruelty of the petitioner, or the petitioner's sufiMng from virulent 
form of leprosy or the fact that the petitioner is having venereal disease in a communicable 
form or that the petitioner is of unsound mmd or has had sexual inteicoune with another. 
In addition, the respondent can also (dead that there was other no marriage at all of 
that the marriage was a void one auid a nullity or that the other party was impotent and 
the marriage had been brought about without the consent and if the petitioner is the wife 
that she was pregnant by some other person at the time of the marriage. A further ground 
may also be that the petitioner has become a convert to another religion, or that he has 
renounced the vrorld by entering a religiou« order or if the petitioner is the husband that 
he has another wife, or that he has been guilty of rape, sodomv or bestialitv. In other 
words, all the grounds for lehef by way of judicial separation or nullity of marriage or for 
divorce can be urged in defence to a petition for restitution of conjugal nghts. In addition, 
other grounds based upon the improper conduct of the petitioner whether partaking of the 
nature of cruelty or of the nature of immorality or of tudi other conduct as makes the marital 
home impossible to live m may also be urged in defence No doubt, the initial burden of 
proof » upon the petitioner to establish the averments m the petition. But the defences 
which are raised lor having the petition dismissed had to be proved by the respondent with 
such evidence as will induce the Court to decide agamst granting the petition. The peti- 
tioner cannot, however, succeed merely because the respondent's defences have not been 
established. »*• The petitioner cannot take advantage of the weakness of the defence set up.*** 

14 Evidaaoa rcgaxdiag jvdicial sapavatloB.— Judicial separatKHi may be asked for 
now on any of the grounds for divorce specified m Section 15 ( 1) and (2). The standard of proof 
required b not proof beyond reasonable doubt but proof bated on the preponderance of pro- 
babilities. 7** Proof beyond reasonable doubt was proof by a higher standaM which generally 
governs criminal trials or enquiries into issues of a quasi-criininal nature, and it u wrong to 
import such connotations into trials of a purely dvil nature which proceedings under the Hmdu 


(712) SukU JCsMriv Prm Komor, 1976 Delhi 321; B.B. v. Rom 1938 Fuaj 489; Ktmr 
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lliffiiie Aet So ftir at d wert ion it eoneemed, it It to fat Pfoved i« the tente of a 

^UftwMO withdrawal from Joint lift n^hout the content of the other r«ftwi v. Ftfata*** and 
both the ingtedientt, tcpaiatiOB and the intention not to omne back, daoilld be ertaUUied. 
To conttituie jutt cauie for one tpowe living apart from the other, there matt be a grave 
and wdS^ty reaton, that it condu^ of tuch a kind at in e&ct the.makettheeontinuanoe of 
enarried life together impoitible. Smell and trivial matten if they fall withm the ordinary 
wear and tear of maimed life have no legal tignificanoe P»$Uttkmik v. PoOmAwaUtJ** & 
defence to a petition for jadicUl teparation on the ground of detertion, it it <^ien to the 
<retpondrnt to plead and prove that the detertion was really on ||^ part of the petitioner m 
hat be or the by hit or her conduct idade it intponible for the retpondent to lead the family 
life and therefore the was forced and entitled to live away. Aai Bmrt &ttt v. /mk 

V. In tuch a eate, if the Court eomet to the oonelution that the party ready 

guilty It the petitioner, the petition hat to be ditmiited. It must be noticed that ui the case 
of a petition for judicial separation, inasmuch as the object is to break the martial home the 
Cburt must insist upon the adducing of convincing evidence for granting the relief. So also 
when the petitioner pioves hit or her case and disebarget the initial burden of proof, it a 
incumbent upon the reqiondent to prove the defence to the action with the same cpgency of 
trustworthy evidence at is insisted mi in proof of the petitioner’s case. 

Rigafitng awtUy which is not restricted to physical cruelty, it must be established that 
the Cruelty on which judicial separation is asked for it of such a type that either there is a 
risk to life or limb or risk to the health of the body or the mind of the petitioner. Where 
the cruelty alleged is not bodily injury, or threat of such injury, but conduct, words and 
Actions which tell upon the mind involving the risk to the petitioner’s health, the evidence of 
auch words or conduct should ordinarily not be confined to the evidence of the petitioner but 
has to be corroborated by the testimony of independent ivitnesses of either relations or friends 
or neighbours Sarah Ahrahatn v. The defence in such a case can only be the 

deiual of the acts alleged and is of a negative character. Very often the evidence of cruelty 
relates to acts committed within closed doon in the abeence of eye-witnesses to speak to the 
acts of cruelty. In such cases medical evidence of doctor' who have examined the party 
wronged way well be pressed into service far the sufficiency or satisfaction necessary for the 
purpose, in addition to such evidence of neighbours who might have heard the cries or the 
■wonds uttered during such acts. 

Duta$a: Two of the grounds of judicial separation whirii relate to the diseases of the 
respondent are the respondent suffering from a virulent and incurable form of leprosy and 
his suffering from venereal disease in a Oommunicable form. Both these grounds are to be 
supported generally not only by lay witnesses but also by medical evidence. 

R^imt unsonndtuts oj mnd also medical evidence may be insisted on besides evidence of 
lay witnessei, for it is often a matter of difficulty to decide whether the unsoundness of mmd 
u of such a tvpe as to support the petition for judicial separation. Besides, what is requisite 

(718) Dt. M.G. DosUat v Mrs. S. Dttsom, 1975 S«. 1534; St, alio Shstm Jtamffm v. Alatf, (ItTSj 4 A.I.R. 

(719) (19£6) 2 AU Eng. Rrp. C90. 
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(721) 1935 14. 542: 58 M. 884. 
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a that the respondent has been incurably of unsound mind, or has been suffering continuouilir 
or mtennittently from mental disorder of such a kirrd and to snch an extent that he cannot 
reasonably be expected to live with the respondent. 

5. Scranl iatotcoorse —In the case of a charge of adultery which is inade a ground 
for judicial separation it bad to be proved beyond reasonable doubt Gtorgiou v Edwmd 
Whttt v. Koihlm Oltet Gall*r v Gall*r This view ^s 

not now hold the field even in England due to the changed Interpretation of the law m Blyth v. 
Bljth.i*' What IS lequired is proof by a preponderance of probability.''** Evidence of the 
other pasty to the adultery should be viewed as that of an accomplice with suspicion Wtlham 
KaUm V. mUtarn Kalian,'** but being in its nature secret in its operation requiring seclusion. 
for mdulgcncc, direct evidence of an act of adultery is so extremely difficult to obtam that 
insistence on it by Court may ,well amount to a denial of the legitimate protection of marital 
hfe. Couples may not be caiight in the act even if indulgence m adulterous intercourse has 
continued for a long time because they always take precaution against red'handed detection. 
Hence to presume adultery vtrhcn there is guilty association proved and opportunities for 
adulterous mtercoune established will not be Improper Gopt v. Htttyd'** WtUtam Kaiian v. 
WtUtam Kalian,'*^ Paittek Donald SOcety v EiUm Shae^.' »• Major Stanley Hugh Batkorv. Pattma 
May Barker.'** In other words the circumstantial e\'idencc should be incompatible with the 
innocence of the pa’’ty charged and should lead a just and reasonable man to the conclusion 
that the offence had been committed Mf Thomas, v Mr Tkomoi'^* Cork* v Corke and Caok'** 
Direct proof of adultery being very rare, when it is adduced, the Court must look upon it 
with caution and disfavour on account of its improbability since no person can normally be 
expected to witness acts which are generally pertormed with utmost secrecy Ramachandra v. 
SaTaswatt.'** Adultery can be proved also bv the admission of the party Sttphan v Ptary,'*' 
(caution necessary); MaM Ptabhudas v Skahmbai'** and by the absence of access for sexual 
mtercoutte for longer than the period of generation of the child delivered by wife Redmond 
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jyaiidJ V. ibiM *nd by the huibrad infisetins the wife with gonorrhoea Piwnu# 

JVhfh r. and venereal diteaie Afee HtrAu v. HarilMi.*’* 

Every caie muit be judged haying regard to the ponibility and probabilitty of the truth 
of the allegation with relerence to the 80 < ial ctmdition* and the manner in which the pMties 
are accustomed to live In judging the evidence it should not be forgotten that the quality of 
the evidence and not the quantity has to be considered having regard to the usual reluctance 
on the part of the neighbours to come forward to give evidence in sutdi cases; Ditym KtntMat 

V. 

Mere opportunities for committing adultery would not be sufficient proof unless the 
opportunities and the association svere such that it might reasonably be assumed that adultery 
must have been committed. The falsity of the wfe’i defence is not proof of the adultery 
charged against her but post-suit adultery may be adduced as evidence to probabilise the 
charge of adultery on which the petition is founded. 

14 Nnlllty of numlago. — marriage « declared null and void under Section 11 of the 
Act which has been contracted when a former spouse is living or between persons within 
the prohibited degrees or the sapinda relatioodup. A petition under this section for a decla- 
ration of the nullity of marriage can be filed tmly by a party to the marriage and not by 
somebody else. Even in the case of a bigamous marriage the only person who can file the 
petition is the other spouse of the bigamous marriage and not the other spouse of the first 
marriage v. Vtjut Bat.'’** Before a mamage can be declared null and void on the 

ground of a former spouse living, it must be proved that that spouse waf a spouse of a valid 
mamage and not a mere concubine or one whom the husband could not have married by rea- 
aon of her being witbm the prohibited degrees or otherwise, on the law as it stood at the tune 
of the first mamage. If the nullity is sought on the ground that the spouses are within the 
d^ees of prohibited relat’ooihip, and the defence is that there is a custom or usage goveimng, 
each of them which permitted such a mamage, the burden of proving the custom or usage fa 
upon the respondent and if it is not discharged and it is proved that the marriage is within 
the prohibited degrees under this Act having been contracted after this Act r.ame mto force 
the petition will be decreed. Similar is the position in the case of a mamage within the 
sapinda relationship, where also it is open to the respondent to prove a custom or usage 
governing the parties which permits of a marriage yyithm the sapinda relationship. It should be 
remembered that both clauses (4) and (5) of Section 5 which prohibit marriage within the pto- 
hibited degrees and sapmda relationship except cases of marriage approved by custom or 
obtammg amongst the eommuMthtt oj both tht partus. It is not sufficient to show that there is a 
custom allowing a marriage within the prohibited degrees or within the sapinda reJatioiuhip j„ 
the community of the petitioner or of the respondent. The custom or usage must be common 
to both and must exist in both the communities. " 


17. Voidable marriafoa.— Section 12 whieh deds with voidable marriages, and thejr 
avoidance by a decree of nullity mentions four grounds for avoidance sfe., non^xMisummation of 

(TIB) IX.lt (1957) Punj. 181. 

(740) i9SS Uh. 507. 

(741) l933Att.56. 

(742) 1963 Bom. 98: 1 L.R (1982) Son. 706. 
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the maiTiitge due toin^poceiicy of the reqio&dent, unioundnM of mind or mental dimidert or 
insoaity or epflepsy, marriage haring hem performed without the consent of the pe*hioiier, or 
when it is with a minor, without the consent of her guardian for marriage or by obtaining >uch 
consent by force or Araud, and the pregnancy of the reapondcnt at the time of the marriage- 
by some person other than the petitioner. G<«iingto thecaae of the respondent's impotency, 
the eridenoe must establiah that the respondent as impotent and the marriage was not co ii S um - 
mated bccanse of that. The impotency may exist both in the husband and the wife, and doea 
not mean merely sterility or batienness or incapacity to procreate children. This is eminently 
a fit case for calling in medical evidence because a particular spouse may be impotent to the 
other qxnise but may not be generally so. A doctor's evidence is generally desirable and neces 
sary for coming to the jHoper conclusion. There is no invariable rule that the evidence of the 
aggrieved ^>ouse is inadmissible JtoftfSiieem v Ar*vt»dammal,'’** but it is always sale to 
require corroboration of the evidence sriiieh in the circumstances will be di^ult to obtain 
except by the evidence of the doctor exatmning the respective spouse. The burden of proof ia 
upon the petitioner v. Sisi«'** Dttetanv. Dowtom.'^** In the case of impotency arising 
from malformation, the petitioner must further prove that it b incurable, and such evidence must 
necessarily be medical evidence T. v. ill.'*' The Court b entitled to draw but b not bound 
to draw adverse conclusion or inference fVom the refusal of a party to submit to medical eaami* 
nation Sfmida Kmur^BiMwas v. HniAma Boorar.'** But as a gene^ rule Court does not grant 
a decree of nullity on the unsupported oath ci the party sedetng to be relieved from its obligation. 
The confession a^ admbstons of parties outside the Court either to the relations or friends which 
throw light upim the charge of impotency may be admissible, but they are not always suflicient 
without oorroboratioai Medical evidence may abo throw light upon the more complicated 
question vdiother the respondent is impotent only to the petitioner or generally to everybody 
because cases are not vsaiiting where a particular person b found to be perfectly potent to- 
ef erybody exnpting the ^>o«se. Bven in such a case a decree of nullity may be granted on 
the ground of impotency, H. v. //.'** In order to succeed in the petition, oe petitbner has to 
show not only th^ the marriage has not been comununated, but if that non>consununation u due 
to any impediment such as disease or malfonnatton or any other cause that impediment b 
incurable 1>. v. f>.*** But if the male organ is soab normally big as to render sexual intercourse 
%nth the wife impossible, with the result that tliere has been no consummation of the txiairiage, 
the unpotency must be held to have been esialdbhed and a decree on that ground shoidd 
be granted JCeniU Bdmrndaram v. In Cnd fedVa Gwualvu v. Eswrajya,'*^ it was- 

(7-t4) 1957 M.2M. 
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held thiit A deenc of nullity on th« growid oi impotcacy ought not to hrao if it b poofod even 
on the day of the final hearing that the reipondent aUeged to be impotent haa become poten*^ 
either by Oodb grace or by natural eauaea or by medkal ordietetic trratmmit. But udierc 
it it not proved that the respondent who wai impottnt at the time of tbe marrb^ hu been 
made potent and able to have aexual interoourae even on the day tha petbian came on for final 
hearing and dfapoeal, a decree of nullity eaa be granted. 

U. Vmmmtdmmx of tMlnd oto.~In the cafe of a petition for a decree of nullity on 
the ground that the respondent was inci^ble of giving content^ due to unsoundness of mind 
etc . or though tbe respomlent was capable of aocordiagvalai consent tbr respondent was suflfering 
from mental dborder of such degree and to «ueb extent as to render unfit for marriage and the 
procreatton of diildren or the lespoodcnthm been subject to rccnirent attacks of insanity or 
eptlqny the burden of proving the dbabifity b upon the person who sets it up Daikm v. 
Dxfint'***. In G> V. JIf.***, it was pointrd out that where the party has with the knovrfedge of 
Csets and of the law approbated a nuirrtage with a lunatic and has taken advanti^ and derived 
benefit from the matrimonial ration, it would be unfav and inequitable to pernut that party to 
plead the marriage wm a nuUity. In order not to nullify a marriage as not having been vsdidly 
entered into by reason of one of the parties having been incapable at the tmie of undentanding 
tbe obligations of tbe marriage, a mere cmnprehemlon of tbe words or the promises of the 
marriage ceremony exchanged is not sufiGkdent. Tbe mind of one of the psuths may he capable 
of undentanding the lai^age; but may yet be aflboted by suds (telusions or other tymptoms of 
insanity as may satisfy the tri^nal that there was not a real appredatioss of the engagement 
apparently entered into Durfiamv.Baiibifa,*** Hmeoek v. 

If. Cas m a s s t e lunln a d by f asma or ieswid.~~For a case to come under Section 12 (I) 
(d) consent should have been obtained by force or (rsuid before the ntarriage was nUrmnin J 
The force employed should be sudi as would have left no choice to the petitioner or her 
guardian except to consent to the alliance. The nature of the force exerted and the 
extent of it which would invalidate the marriage on the ground that the oonaent to the marriage 
was obtained by such force must vary with the dreumstaaees of the case. lliKata de^h 
or bodily hann would be sufBdent to invalidate the consent. It is not necessary that the 
threat should hav* been made by the party to the marriage. It would be mflident if it is 
made witn his knowledge and consent by anolho- interested in ife aliance. Even threat of 
oqsosure to the detriment of the reputation or to a criminal prosecution would aho be 
sufficient in the circumstances of any particular ease if the party thieatened was of sudi weak 
mind that he had succumbed to tbe threat add agreed to tbe marriage 6<oU As 

records fiwud vitiating consent to the mamage partieulars must be furnished in the tubmantive 
pethkA: mere aOegatfon of fraud or fraudulent act of concealment w inefiective.*** It must 
be fraud whieh induced the consent and does not include every false or incorrect mbrepicsen 
tatfon made before the marriage by either party to the marriage for the purpose of bringing 
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about the ouuriage. But iftheCraudulent misrepresentation has been made in respect of any 
matter whidi would operate as a ground of judicial separation or divorce or nullity of marrU^ie, 
at for instance a representation that the girl to be married it perfectly hale and healthy «vhen 
in fact the is suflbrhig from syphilis or other malignant disease not apparent but discoverable on 
minute and dose examination, or it is represented that she has been a girl of unimpeachaUe 
virtue when in fact ihe is pregnant by intercourse with another, the pregnancy not noticeable 
on account of its being in the early months, the qmsent is vitiated and the marriage resulting 
from such consent can be avoided. The nature of the fraud which would vitiate the consent 
must neoenarily be decided with reference to the nature of the representation or suppression 
of information with regard to the eligibility of the party for the marriage in the normal sense of 
the term Mere representation regarding the status or reputation or salary or means or 
connections or health whidi though false cannot be said to relate to the fundamentals of 
manta! competency cannot be held to be fraudulent within the meaning of fraud which would 
vitiate the consent to the mairiage. 

If a person never intended to go through the form of marriage which the person was 
made to go through like an automation he or she could not be considered to have gone through 
the marriage at all and the marriage would be invalid.^** 

20 Pvo*maritnl pregnancy.— It is for the petitioner-husband who seeks annulment of 
the marriage on the ground of pre-mantal pr^ancy of the wife to establish that all the 
requixements of Section 12 (1) and Section 12 (2) (f) are satisfied.’** For avoidance of 
marriage based upon the pregnancy of the wife at the time of the mamage, it is 
neceisary that the husband should be unaware of it at the time of the marriage, whether the 
pregnancy is due to him or to somebody else If the pregnancy u sufficiently advanced so that 
anybody who has an eye can discover it, it does not he in the mouth of the husband to state 
that he was not aware of it at the time of the marriage. It is for the petitioner to show that 
the respondent was pregnant by some one else at the time of mamage.’*’ 

21. Coitveraion Co oomo othor roligiost —The proof of conversion lies m the fact that 
the convert has already undergone some ceremony of conversion which is observed m the 
religious community to which the alleged convert has transferred his religious loyalty. 
Mere profession of preference and even regular attendance at the religioiu ceremonies of the 
community belonging to another religion will not be sufiSrient nor mere expression of 
admiration for the tenets and practices of another religion would establish conversion. Very 
often the sense of the new community into which the alleged convert is reported to be drafted 
has also to be ascertained to find out whether that community which practises another religion 
regards him or ber as belonging to the new religion. The right to get a divorce on the 
ground of change of religion it given to the party who continues to be a Hindu. 

22. Renuisclmtion d the world by oatering a rol4[loas order. — Mere declara- 
tion by a person that he has given up the world does not make him a jeqjNUi so at to furnish 
a ground for divorce. The renunciation must be accompanied by the customary ceremonies 
obtaining in the religious order into which be has been drawn. Mere wearingthe yellow 
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lobe i^ieli « usofd'y tbe symbol of rwuodiitkm is not always a certain and sure tnst. for It 
may wett be a cloak of fraud to deceive the world by elieitiiig sympathy and r espect. Ortho> 
in^slies xelinq^bment of all property a^ an actual abandonment of all wtirldly 
cqnpetns indudtng even a desire for them. No relinquiduncnt in favour of any parfltubir 
person is necessary, but one about to become a saityasi may simply absmdon or disOasd 
all his property.^'** 

25. Diaorotfon Co rofliM doesfoa.— The words at the end of Section 28 (1) aanidy 
**shaU 'decree the relier* appear to postulate that the Court has no discretion in the matter of 
awarding or refusing a decree when the charge in the petition Is madO out by cogent and 
cUndiing evidence. But it is difficult to say that the long and uniform practice of the foigbsh 
Courts m respect of guch matters was intended to be departed Irom by the uje ol the above 
words. The duty enjoined on the Court to bring about a reconciliation between the parties 
under sub-Seetton (2j and the use of the word *‘may“ m the substantive Sections 11, 12 
and 13 and the numerous precautions with which the decree section, namely, thn section is 
hedged in may be urged as giving a fairly clear indication that the discretionary power of the 
English Courts m respect ofsuch matters is not intended to be abr^ gated. If this contention 
be cortect (as it does not appear to be on account of the categorical language of the section), 
this discretion should be exercised not capficioasly but carefully and caaimusly and as far as 
pouibic oonsistently not only in regard to the parties themselves but also with referrnoc to the 
interests of the public morality and decent society. Where the trial judg^c after hearmg the pmiies 
and their witnesses refused to grant a decree for di:.solution of mamage to the peiuioncr on 
the ground chat the petitmner is gmUy of adultery, the appellate Couit will be slow to mtcrlcrc 
with this exercise of discretion by the trial judge iLt((y v. Baxhit v. 

24 . Untmim aUsssony.—Section 24 provides lor the grant of alimony or allowance for the 
support of either spouse during the pendency of amainmonial proceeamg when the pamcula*' 
spouse applying for such allowance is without means and is unable 10 suppott hinuell or herself Tlic 
ol^t of the provision is to enable the husband or the wife u the case may be who baa not tbo 
means to be provided with funds by the other spouse who has the nieans so that the spous^ 
may be in a position to maintam himself or herself and conduct the proceeding J rrjjiiniinwi 
V Jiamknsk» 0 .'** This case also holds that this power to award mttfim mamtcuatice is 
exerasable by the appellate Court also. It is a point to be noted and it u a fundamental point 
that this provision for alimony can be made not only for the wife but also for the 
in proper cases, and further that thu ttOtnm uiimony or imerim allowance is payatic not only to 
the petitkmer tot also to the t« 4 >ondent: Xamalmv. Jftttjtppa v. Ptaufo.**’ Thus if 

a wife comes to Court seeking divorce against the husband oh tbe ground of adultery and ii 
the husband is a man of means and the Wife has not the wherewithal to prosecute the 
petition, the Court n entitled to direct the husband during the pendency of the divorce petition 
to pay her sufficiently to maintam herself. So als 6 if m a particuUu case the wife is weU*io*do 

(762) XmU v. ttmn fopad, S3 M.LJ. 63. 

(7M) 1M2 Rang. 172. 

(764) t«l Lah. 1. 

(761) (ItW) 2 Aadb. W.R. 3K. 

(766) ISSAB. 66. ^ 

(ftn l9S7My».4«. 
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but the Wband has not the means to d* lend the jpcUiitat for lie may well have a proper 
defence, then it is equally open tn tlie Court to direct the wife to make the* tnurim allhwane* 
to the husband. As already said inUrm alimony is not a thing that is payable only ti> ihf 
jictitioner oi t! e respondent It may be made payable to eitlu r p iriy with this qualifica- 
tion that the ]iarty to whom alimony paid should be without means and ihe jiarty who is 
directed to pay the alimony should be vw II to-do If nep her of them has got the meAnk, 
then no order should be pasted, because no party can be said to be m a better position 
financially than the other. So alio if both of them have got the means to prosecute or defend 
the petition, an order for alimony is not projer. Where there is an order for the payment 
against a part> , the petition should, if necessary, be adjourned til) the amount is paid 
Tahtb V. Cknstina.i** As in the case of inaintenance allowance, so also m the case of costs, 
there IS no distinct 1 in between the petitioner and the respondent, md either of them may be 
made to pay the costs of the other as a matter of interim relief, depending upon the means 
of the one and the ii digence of the other. 


25* QuaDtum of alimony — What would be tlic proper alimony oi allowance to be 
paid in any particulai case must depend necessarily on the means of the party ordered to 
pay and the means of the party to whom it is made payable. Under the Divorce Act 
there is a provision that the husband may be made to pay interim alimony during the divorce 
proceeding to the wife to the extent of one-fifth of his net income But section 24 of tbe 
Hmdu Marriage Act does not prescribe any such ratio or proponion. In England the 
practice was to compel the husband to pay one-fourth of his income to the wife pending the 
matrimonial proceeding. It appears that the provision in this Act which leaves to the Court 
a discretion m the matter is probably the best because m all these matters a hard and fast rule 
docs not always conduce to proper justice In the application for interim alimony nhich is 
to be made to the party m need of it. the circumstances of the petitioner which have 
compelled him oi her to file the petition lor mtenm alimony and the circumstances of 
the respondent against whom the petition is filed have to be set out making a case for granting 
an order as desired by the petiiionei. No elaborate evidence has to be taken on the question 
as to what would be the proper amount that has to he ordered by ihe Court, smee having 
regard to all the circumstances it must be left to the Court’s discretion which of course will 
have to be judicially exercised in the interests of justice on prtma jaett grounds so that no 
hardship may be caused to the other party. In this view it i* unnecessary to go elaborately 
uito the sensibility or otherwise oi certain rules of thumb which are being followed both 
under the Divorce Act and by the English Courts in such matters Fundamental dififerences 
have been made m the section and one fundamental difference as ive have already seen is 
the power of the Court to order even a wafe to pay interim alimony to the husband which 
in particular circunu' auecs may (^rate as a very laudable provision indeed. 

26 Interim alimony to be ordered on a petition — The interim order for almiony 
and the costs of the piocecdmgs can be made only on a petition presented by the needy 
party This petition should not suffer from undue delay in its presentation and must contain 
cogent grounds why the prayer should be granted and to what extent the ahifiony Can be 
ordered. Generally the interim alimony ha> to come from the net income of the othf i party 
But in fixing the rate the income of the party pctitiomng for interim alimony should, also be 
taken mto consideration. The rule is sometimes adopted that the income of the petitioner as 


(768) 1941 All. 93 I L.R. (1940) A. 802. 
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%«cll afe tBat of the impendent ’in the petition for interim alimony tlnmld be added up and the 
petit Vmef ^1 be paid one>third of the difference between the income of the petitiai^g spoiHB 
and the total of both the incomes. But this is only a rough and ready method udiidi may 
well work satisfactorily in the lower income group. Supposing the husband is getting 
Rs. 15,000 a month ai^ the wife files a petition for divorce, and it is found that the «dfe 
has no nteans, in such a case the calciilatian according to the above rule will yield the result 
that the husband will have to pay the wife Rs. 5,000 every month by way of interim allmouy 
and expenses of litigation. This certainly cannot be proper. In Hindu Law prior to the 
Act, in the ease of middle class groups, a rough kind of rule «eas Mmetunes applied by the 
decidons, namely, that the husband should pay the wife maintenance at the rate of one> 
fourth of hu net income. Normally this rule can well be adopted in the matter of ordering 
interim alimony to the wife in div(»ce actions aho amongst the middle class people. 

In Aiukan Kmuat v. Ajutekandtr.'^** it was held that though the award of maintenance 
ptnirntt /ttoand the expenses of the proceeding is undoubtedly in the .discretion of Court, it 
should be exercised judicially and on sound legal principles and not by caprice or humour. 
&$* also MiMtHgamPiltat v. daiMsslh.*** and if the discretkm it exercised perversdy, the pSrty 
prejudiced is entitled to have it interfered with by the High Court. The usual rule is that in 
the absence of a good cause shown a petitioner for interim relief urho is not shown to have 
been in possession of independent means is entitled to the maintenance pmdnile lUt and the 
expenses of the litigation. The fact that the applicant is being supported by an adulterer and 
th'it the respondent is not possessed of sufficient means may properly constitute good cause for 
the deprivation of the interim relief The fact that the lather is sujporiing the wife who is 
the applicant for the interim relief or that she had not claimed the maintenance before would 
be no ground for depriving her of such relief. Afukan Kimwar v. Ajttduud In estimatkig 
the independent means of the wife who is generally regarded as a privileged suitor in divorce 
cases, the income of the wife*s parents or other relations ought not to be considered 
Mahalingam PUlai v. Am'csalff.*** 


^*|;2S^A. RaUef for roapondant in divorea and other pvocaadkaga.— In any 

jx'oe^ing for divorce or judicial separation or restitution of conjugal rights, the respondent 
may^ not only o ppose the rclici sought on the ground of petitioner’s adultery, cruelty or 
desertion, but aho make a counter-clai m for any relief under this Act on that ground; and if 
the petitioner’s adultery, cruelty or des^'tioo is proved, the Court may give to the respondent 
any relief under this Act to which he or she would have been entitled if he or she had presented 
any petitkm seeking such relief on that ground.] 

NOTES 

This section empowei-s the Court in any proceeding for divorce, or judicial separation or 
restitution of conjugal rights to give relief to the respondent opposing the proceeding on the 
ground of the petitioner’s adultery, cruelty or desertion and making a counter-claim on any of 
tbeee grounds. The Court will grant relief to the respondent to which he would have been 
entitled liad he filed the petition on any of those grounds. 


(780) liSSRoJ. S2X. 

(77m (199«)2 MJLj.gag. 

(771) Sm Wnew (7»). 

(t72) As hmurn 

*i»snsi by AM LXVm of 197R R 17. 
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(S. 24 


S 4 . MaiatcaMM ptndmn bf* aad aapan— of pjrocMdiago.— Where in any proceeding 
under thu Aci it appean to the Court that either the wtfe or the husband as the C' se may 
be, ha* no independent income sufficient for her or his support and the necessary expenses 
of the proceeding, it may, on the application of the wife or tlie husband, order the respondent 
to pay to the petitioner the exjienses of the proceeding, and monthly during the proceeding 
such sum as, having regard to the petitioner’s own income and the income of the respondent, it 
mayseem to the Court to be reasonable. 

S«cUm 24- Synopsis. 

1 . Scope of lb# s««tloii. 4 Coorl’s spprosch. 

2. Bvmi a hosband can apply fo» Interim 5 q ,„tom of maintennnee 

malntananec. 4 Tima for ap,.llcatlon for inlarim nmln, 

3. laffepondeBt income 

A Application naeaasary for inlerim main' 7 . KxpanMn of procaadlags 


1. Scope of the eection — An oidcr undei section 24 can be made only in any 
proceeding under the Hindu Mai riage Act.*’* whether it is a petition for reniiutior of 
conjugal nghts, or judicial separation or nullity of marri''gc or divorce. But where m a 
petition for restitution of coiyugal right* the wife denied the very facium of marriage and 
her statu* as the wile 01 the petitioner-husband, she can only claim litigation expemes and 
not maintenance.”* She cannot blow hot and cold m the same breath denying that she was 
the wife for purpose of Section 9 and claiming as wife under Section 24. A wife is not 
precluded from churning maintenance under section 24 notwithstanding that she bad preferred 
a suit for regular maintenance under section 1$ of the Hindu Adoptions and Maintenance Act.”* 
The right to relief under Section 24 of the Hindu Marriage Act is not dependent either on 
the merit* of the m^in petition or on the decision of any particular issue or upon the 
ultimate success or failure of the mam petition.”* The teason d' ttre is that when the marriage 
is admitted It is the duty of the affluent spouse to mamtam the indigent spouse. The 
exercise of power under section 24 is not dependent on the defence raised on behalf of the 
opposite party.^^’ 

The enquiry contemplated under the section is summary in nature and the Court has 
to decide on ^timi /a«w materials without embarking upon a very elaborate and exhaustive 
investigation.*'** The object behind the section u to provide financial a<-sistance to the 
spouse to maintain herself (or himself) during the pendency of the proceedings and also to 
have sufficient funds to carry on the litigation so tliat the ^ouSe does not imduly suffer in 
the conduct of the case for want of funds *** 


(773) Dam v Sidun Lai, 78 Puqj. L.K. 226. 

(774^ ftsn Kumar v. /ftmal Dtei, ^1978) 80 Puiy LJl 561. , 

(775) S,mhmcfmUm v. Pa^amma, ( 1972) 1 An. L.T, 242; 1972 AP. 31. 

(776) Svftudn Kmarv. Kumjash, 1974 A>L IIP, SarinkkiDnv. MmtiJimr (2) C.W.R. I904, 

(777) Am v. Kmawar Pal. 1977 Delhi 76. 

(778) Sarirakha Dei v. Murlijkar SiAm^, supra. ^ 

(779) CkUn Ukha v Kaojit Rat, 1977 Delhi 176{ Sutatlamma v Rathmtadkr Radaff, 1 1977) 2 An. W'R* M* 



1091 


S. <4J tub KiNOo mamuaob Aor (nv or 1955) 

The eApmiioQ *'<hiripg the pmceediiigt** in section 24 wouM cover the proceedingi 
from llie Bteni^ the end or at least from the dgttej iw typU cation h mndc till the terminatioii 
of the prooeedbiffi inthe Court.*** No interim alimony atid^ litigation ej^enses can be 
granted after termination of the proceedirgt *•* 

A pre<«xisting order under the Criminal I^ooedure Code for payment of maintmimce does 
not oust the jurisdiction of the Court to allow maintenance.*** An application undtf 
Section 476, Criminal Procedure Code of 1898 is not a procet^ii^ under the Hindu Marriage 
Act and Section 24 cannot apply.*** Before interim maintena^ is ordered the Court should 
bo satisfied that the petitioner for such intaim maintmarce nas no independent inoomO 
sufficient for his or her support and the necessary expenses of the proceeding. It u to be 
observed that the petitiotaer for the interim relief need not be the petitioner in the main pethh^ 
and may be the respondent in the main petition Rt^bmuai TtllA,'** Gopendre^ BasuV* 
dial. PrafMwAoat *** Two things must be established before the petition calo, ordered 
namely, absence of independent income and insufficiency of the income for the purposed* 
ipentioncd. The fact that out of sympathy for the petitionrr*s lot some relotion or friend 
of the petitioner is pAying the maintenance would not make it independent income. The 
independent income here means his or her own income from his <ar her own property or by 
his or her occupation or service at the time^. Besides, if he or she gets some income, he 
or she must further show that such inooipe as he or she is getting is not sufikient for hb 
or her maintenance and theeapenses of conducting the petition. The only considcratiop that 
should enter the judictal mind m an application under this section is whether the applicant 
IS possessed of sufficient HTiCans or not for the support of the applicant and the necessary 
expenses of I he proceedmg Sarosaath v Kmbtamrtkt^*, 

An order under this section is appealaUe under section 28 ef fhe Act* Sabkamt Sem ▼. 
Amirkanta^^*^ No revision will however lie.*** 

Maintenance can be ordered from the date of service of the notice in a proceeding 
started by the husband for divorce***. 

The words “during the proceedfog” in section 24 mean a procerding aruing out of the 
Act and pending in the Court. An appeal pending in the appellate Conn is a proticed pg 

(780i barter 4riWirasiwiWi*fa. (197^80 fwU. I.R. 213, JC«ifa JM v. itafltaaMr. 1971 Our. 

L J. ^12f 73 ftinj L.R. 912 [interim maintenance to be filed bom the date oi commeacement ci such proceedings] 
Cr , Mtmtb Dmiv.tttm Ihis, 1978 Pwnj. M 

(781) GUbalaUa r.MrAu, 1977 Del. 176. 

(782) AwM V. SmiHSbi^ 19/7 P. ft H. 383. 

(783) T. Mmftl, 78 Punj. L.R. 226. 

(784) 1959 AU. 628. 

(‘85) 68 aw.N. 3S8w 

(786) 1960 Ar.db Pra. 30. 

(787) 1984 011.453. See abo Pamiaraii A*» v PMAi, (197411 Ram. LJ. 2^; MaSMUr e. Mtbm. 
I UR. (ISTTgi^Boie. 1003t 1979 Bom, I4I{ JWiSMilf Dad r. Ttm Dau^ J973 Ptui}. 48; Dmi v. 4 

1968411 601; gsMidffiifr M Uem i u m h. 1967 A.P 823 iF.g.)jJaC'a»,». Jai»««.j967 Pua). 148l 

Jtgdak, 19640riim 122; J aMaaov. AmanKma 1939 Od. gSS; AriamNM v.XfdMM, 1999 |^P. ]|R. , 

(780) Samk P t ai a i v. Mmtrm* Xbaf, 1973 Pat. S9|. 
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under the Act and maintenance allowance can therefore be granted from fbC date of the 
filing of the appeal and not from the date of the filing of the application fdr mamtenartw* 


If relief under lection 24 can be granted in an appeal from a decree or order patsed 
under the Act, it can also be granted in ar^dsion under Section ll5, Civil Proredure Code 
against an order passed in a proceedmg undtf the Act.’*^ 

It has been held,'** bu» not without, dissent'** that the words 'wife or husband’ should 
not be interpreted m a strict and literal sense as to rule out maintenance for the benefit of 
dependent children living with the wile. By the verv nature of the circumsi ances the require- 
ment of the wife will include the requirement of minor children living with her and depending 
on her. 


Though the uxird used in Section 24 is «emay** it wopid be only m extraordinary dr- 
cumstances that a Court uould refuse to grant an application under that provision, if the 
conditions precedent for the grant of such allowance are fully satisfied'** The conduct of 
cither party is immaterial and irrelevant m ••egard to awarding mabitenandc p*n4enU lit* ’** 

Though there are no words specifically stating that an application under section 24 has 
to be disposed of prior to the main petition, it is clear that the application under the section 
is intend^ to be disposed of in the first mstrnce during the pendency of the main petition It 
is not ope. to the Court to tarJc On the application to the main petition itself'** When the 
trial Court postpones orders on the application until the final issue is decided, the High 
Court u the Court of appeal can award maintenance and litigation eitpenses.'*' Section 24 
vests a w' le discretion m the Court enabling it to modify, vrry or suspend an order of 
maintenance on acooimt of change in circumstances '** Section 24 does not in terms provide 
for dtacontinuance of the monthly allowance granted under the section but the Court which 
is seized of the matter has always the powi^r to so act as to do justice between the parties and 


(790) MdUNr Pwysuta, 1970 AU LJ 1406; leeaUo I4vkan Kumarv. Ajit C^, Raj. 51; 

AmtpmmumM v. iUmetruhi*, (1958; 2 Aa. W R W2 

(791) SkmdaXm^Y. KtMh 1974 AU IW. 

(792) DmcAor v (1974) 76 Puaj. t.R. (D.) 93; Kh Mir Kawr r. RmgkMr Singk, 1974 Punj- 225 

[in fixing quantum, neoruitKi of minor diiUreo can b« token into account]; Rto v. (1974) 2 

Aa. W R. 559; (1974) 2 A.P L J. 159 [rdief to children can be framed under S. 2fl 

(793) CAeeAakset tr fkarodsM, (1477) 2 Kara. I. J 29 fawkrd nf auiatcaance to son is oitbout juris- 
dicuon].* Gbiim Bain v. ParM, 1967 OnsM 163 [daughter cannot daim benefit]. 

(794) Uska V4 SmBUr Kumar, (1974) 76 Fnnj L.R. 195. 

(795) V. MirmMm, I-L-R. (1971) Gnj. 1972 (Ti^. 174. 
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«CK]K j^f eMli<^ •rder in ligkt o| the charged drcumstane^t dT n g?ren The 

n^pemioB pf nn erder of Rtaintcrnce ptndntt Ut$ on the indigent wife not produefitig onf 
evidence only naeent that the order is put in inactivity and on the cessation of suspemkRi it 
wiH rfiriv^, nrith its full v^ur yeithout any further oidert. The object of the luspenaion ivaa 
to prompt the wife to lead her evidence cnied*tiQu*ry and for that purpose a penalty was 
im^ied which consisted ofdefrrrinc; of punctual paynaent of the monthly allowanoe of naahk> 
tenance whidi itsdf entails severe hardship.*** s 

An order fixing maintenswee and litigation expenses without stating either the facts or 
the grounds on which it was passed is not proper or legal.*** Where the order is not siip- 
ported by any reason and does not discuss the /wi and eo»s o f the rival versions of thd partie* 
relating to the (juantum of the husbsuid's income it is liable to be set aside.*** 

fn proceedings Under Sectloh 24, no maintenance as such would be awarded lor a 
period subsequent to the disposal of the petition *•• An order made under Section 488 (n^ 
Section 125; of the GHmhial Procedure Code cannot be cancelled merely bccanae interim 
maintenance has been graUted usuler Sertion'24, Hindu Marriage Act That must neeeasarily 
await the final disposal of the main petitkui for matrimonial relief *** 

The terms “respondent” and "petitioner’* m the section refer respectively to, the resp^» 
dent and petitioner in the interlocutory application and not to the respondent or petitioner 
to the main or substsuitive application.*** An applicatiowi under the section csui b? made by a 
spouK who may be either the petitioner or the respondent to the main petition for any of the 
matrimonial reliefs *•* An order staying further proceedings in the substantive petition for 
matrimonial relief will not affect the operation of an order passed under Section 24.**’ Nor 
vrill the Withdrawd of the substantive petition absolve the husband of his liability to the wife 
to pav her the mterim maintenance that had been ordered under Section 34 smd due to her tfil 
the date of such withdrawal*** Arrears from the date of the mam petition can be ordered 
though the application under Section 24 was made only later.*** 

The making of an order under Section 24 is one of discretion with the Court, a discre- 
tion which is judicial and has to be exercised on sound principles of matrimonial law.*** In 
exercising its discretion it would be open to the Court to award interim marntenanoe from 
the date of demand for the same, by serving a notire on the other side after mstitutimi of the 

(799) KaudaRatd^ JTiMuir. 73 Punj. L.R. 912. 

(800) AnufiMt v. SmdoA, 1976 D-lhi 246. 
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pK>ccPdirg and not from the date of the application."* According to Englith drcfiUow, 
alimony pendmk In* may be granted by the Cknxt in the exercise of its discf^thm even vrhere in 
the pending pe'inon the jurisdiction of the Court Is questioned,"* or the very validity ^of the 
marriage i« challenged • Sectioo pI*oey *he husband and wife on the same footing and 
makes it possible to grant the relief against the wife also.*** ^ 

In Case of non«com|d h i n o e with as order disecliug payment of maintenance pmdMifs Mt* 
and expenses of the pmeeedinp, the Onurt lies got the power to stay the matrimonial action 
for the purpose of ci'rrying nut the order; jlttimtslrnwr PMU^i v. D*t^ &i.*** There is noth- 
ing in the scheme of ihe Art proWHiting nich stay *»• If the wife has obtained a decree 
for restitution of conjugal rigM* end the husband has appealed, the wife can execute the 
'decree and if the husband smfcs stay pen di ng appeal, he may be adeed to pay up all the 
amounts due and «he Court cun avafl eff ftifr provhiont of Order 41, rules 5 and 6 of the Civil 
Procedure Code •*’ Tt ssotild he hi the krterest of jnsttee to d'****'** the appeal itself for non- 
emnpliance with the order •»* TV maht SMction behind an order for payment of interim 
maintenance ard Ihigatior otgenres Is that locate of ron.comn1ianoe, the defaulting party 
can be debarred from prosecuting or delen#rg the proceeding*. •*• The Gujarat High Court 
is of the snew that the Court eatfioc disnpts'a proceeding*** or order the defence to be 
struck off,*** 

2. Evan a husbaaid cna apply §m luse r tm nsaintessanoe. —Though interim mainte- 
nance during the pendency of a matrimonial cause is usually made payable by the husband to 
the wife, this section enables the husband also to apply for the interim relief, in appropriate 
eases. The word ‘respondent* in the section means the respmdoit to the application for main- 
tenanee and refers to the opposite party in that applicarion RtJkmmo Bn v KhhemM***, Rufkmni 
V Trilok Smgh •*• A poo’‘man might have married a rich wife and the wife may file a petition 
for any of the reliefs provided by the Act, namely, restitution of conjugal rights, judicial sepa- 
ration, nullity decree or divorce The husband not being a man of means may not be possess- 
ed of sufficient funds to meet his maintenance and the cost of conducting the defence which 
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he mAy heve thereto. In such cireumitsnoei, it is open to the Gonrt on a petition bv the hus- 
band setting out the drcumstances justifying an order for Interimreliei to hiia»o direct the wife 
to paymaintenanee and the cost ofthe^fhnee of the husband. The amount of the coat and the 
maintenance must depend necessarily upon the means of the parties, the nature the case and 
the delbnoe and the incidental expenses that have to be incurved for the efficient conduct of Uw 
proceeding. The husband may be entitled to apply for this interim relief when he happens to be 
the petitioner in the main petition. If in the above case the wife leaves the husband and is 
living in sduUrry with another and the husband has to file a petition for dissolution of the 
marriage by a decree of divorce and he applies for the interim maintenance and the cost of litiga- 
tion, he can be granted the relief under this section if he sj^hfies the Court that he has no 
independent mean* sufficient for his support and the necessary expenses of the proceeding. It Is 
a / 0 f/i«ri when the petitioner for interim relief is the wife, be she the petitimier or be she the 
respondent in the main petition based on the matrimonii ofiErnce. 

3. Independent Incosna. — The expression ^'independent income** has not the mean- 
ing of regular receipt of money periodically from a given source as the expression “income**, 
is used in the Income-tax Act. It merely means the wherewithal or funds or assets fiotr 
which the maintenance and the costs ean be met. Hmice the use of the expression income is 
unfortunate and the expression ' means** may well have been used instead of tii word *‘moome.** 
It surely could not have been the intention of the legislature that a party who has large assets by 
way of landed property or palatial house or a board of money none oi whidi yields any 
rent or interest but which can easily be converted to meet the expenses of the maintenance and 
expenses of the proceeding can be permitted to apply for interim maintenance and the costs 
against the respondent who has no property but is getting some salary vriiich may leave 
some small margin of surplus al er meeting the maintenance and the con of litigation Nor 
does the section mean that if the respondent to the interim maintenance has plraty of pixr- 
pcrty but no income is received by him or her, he or she cannot be ordered to pay the interim 
maintenance and costs to the other spouse who is without the means to meet those expenses. 
If both the parties have the means to conduct litigation and meet their expenses of mamten* 
ance no order for mterim maintenance can be awarded. So also if each of them is without 
means or income or at any rate possessed only of soffieient means which would leatre no margin 
of surplus after meeting his or her own maintenance and the expenses of the petition, then 
abo no order for this interim relief can be passed***. Independent income means net Inooine 
after deducting compulsory outgoings like bioome.tax, proirident fund contribution, etc.*** 
and in considering the means of the wife, possession of ordinary jewellery and household 
movables like utensils and furniture ought not to be taken into account: Xmltkom v. JCttriaiost.*^* 
In Rttdika Bat v. Sadkm Ram,** * it was held that the goodwill or charity of relatious and friends 
cannot be taken into account nor her mere potential capacity to earn someth ing or possesrioo 
of jewels which she could convert into cash and there would not be a proper ground for 
refusing her the funds necessary for he rcarrying on the litigation. 

In considering this question of means of the applicant, the circumstance that the appli* 
cant is being supported by an adulterer and that the respondent has not sufficient : 

(824) frttHv.RdUm AU 29. 

(825) Ibid. 

(828) (1898) inLL.J.989. 

(827) I979M.P. 14, 

eta 



wwikl bea {Mmpei‘grottiid ibr deprfviiig tli* appHeant of the bendtt of thb wetloii. 

Cowt emaei to the oondittiQn that even if dte» the applicant hai no income but the has the 
•^Jport of her parenta or aodi othen, the Court mav award a nominal montUjr aawutt 
totvardamaintenaaee.*** But if the Court comet to the conclusion that t*»« apjAcantli 
onthled to pnitiOt tilt maktenanoe, the quantum may be fiaed at one*sixth of the net income 
of the rapondent. Jfimkktim* v. Ajttl Ottni.*** 

4 . AppHcatiaa neea ea ary Bar intasrlm naalatenanoa.--The Interim maintenaaoe 
•od the allowance kr the ezpemes of the proceedings cannot be ordeied nnle*i these it a 
petition asking for the same. It may be prcacnted by the husband or the wife, by the pctitiooer 
or the respondent in the main petition, and should set Out the facts neceauny ft» lustaining 
it namdy the indigence of the petitioner, means and source of mcome of the petitioner and 
the resjsondent^ and how in the circumstances it is just and necessary that the petition sheidd 
be granted for the amount prayed for. Since the order on the petition should also make • 
provision for the expenses of the proceeding the petition diould al» contain partwulart 
®s to the osts of the proceeding including the stampa payable, the fees necessary for engaging 
counsel for the efficient conduct of the proceeding and such other expense! incidental to 
the proceeding such as the expenses of prqiaring the record, the batta to the witnesses, the 
neoessaiy conveyance charges in ca«e the petiticmer lives in a different place, etc. From the 
wattling of the section it is clear that the expenses of the proceeding has to be paid as a lump 
sum while the the maintenance amount may have to be paid as a lump sum or in 
instalments. 

4*A. C«iisrt*a ^proswli —In regard to interim maintenance, the Court goes ordinarily 
by the principle that a marriage Jeeto carries with it the right to interim maintenance in 
matrimonial prooredirgs. The only consideration that diould enter the judicial mind ia whe- 
ther the applicant is possessed of sufficient means for his or her support and, necessary expenses 
of the proceeding ••• The Goutt will generally regard the wdfe as innocent until she is prov- 
ed guilty of the charge or count er>charee preferred against her.*** In cases where both the 
parties are practically penniless theposwer ofttev/ife to snainfain henrlf would specially be 
considered. ••• Section 24 does not stipulate anything about the standard to be maintained 
by either of the parties; nor does it stipulate that the wife must be mairtained at the same 
standard as the hu'band ard victmsa *** In a wife's application for interim maintenance 
the core Consideration is whether she is not having any independent income of hv own 
sufficient to support heixelf '** Where from the affidavits it is dear that the has neither a job 
nor other means she will be entitled to interim mabtenance and litigation expenses. ••• At 
the same time, it should be dear that the husband has an independent source of income and is 

(828) FntU r. 1979 \U. 29; S«e sbo RaJhiltM v. Asdtoaw, 1970 M.F. 14. 4 Mwm‘ t. 

$wtmt, V 1954) 2 M L.J. 397 [g°od.mIl or ebarity oi rdatiout aad tnends iboiild not be feonsideredj. 

(829) 1958 lUj S22. 

(890) SmatmaH v. KrMnmmU, I960 A.P. SO. 

(8SI) Mtkdmttm v. AwmtttM, (1936) 2 IdX.J. 209; GT., OMrMmry 1974 P. ft H. 929. 

'8S2) See JVuMbv. MbftOr, 90L.J. P. ft K 254. 

(OSS) supra. 

(834) BtuM V. Rtnt Im, 1974 Raj. 98. 

(889) Jesaw V. .«Rt. MOsai M-R. (19741 466i 1979 Q.P. Ift 
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iB a pntkka to nudee | 4 qnneiit*>« Hiefaet that the wUb had been iBjiiagiiif to mahitnfci 
bendf kt tifikc Mine time prior to the jutitution of the petition thooph the huibend luul eot 
oontributed anythirf edil not dbenthlc her to dapa inteiim mainteiiaiioe.*** Hie pteBeof 
icddenoe of the wife U not relevant for the ptnpoae of deciding her entttleiiient lor hncrhn 
mainteBanoe. If dte Iseatitled to be ‘paid interim mablenance ihe can deim pndiniamtcneiiee 
hfopeothre efhrr piece ofmldenoe.*** The conduct of the ipousee maybe taken intoneeaMtH 
in an i^lfeatioB under Section 94 ae it often indieatee the motive of the oono em e d pnt^ 
tiea*** A prindple which the Court will have to bear in mibd while awarding interfan naki> 
tenanee and expeneea i> that its order ahould not work out a*a penalty erqipling the party 
from prcMouting the prooeedingi. A lowopaid huaband, for iq||laaaB ahould not be made %o 
part wHh a Uon*!i share from his inoome either towards interim maintenance or towneds 
cons.*** 

Maintenance dtouldnormaliy indnde a sum whidi a wife ha# to spend m order to ftad 
a shelter.**i The wife cannot daim her edueatiosud espenaes under Section 24.*** 

5. Ounntnna of snnin*ananiTa Th* amount payable by the husband to the vdfe is 
usually Called alimony wlUch atgniSes Uteralty nourfahment or sustenance. This wosd hai not 
been used in this section because the primary signification of the syoid is mnintenanoe to the 
wife and it u not in that sense that the word maintenance is used in thfa section beenuae this 
section provides for maintenance for the husband also The maintenance means piovisioo Ibr 
food, dothiog and habitation and other necessaries ibr the support of the wife or the husband. 
This section deds with temporary alimony wldch is synonymous with the terms alhnony pmdmb 
Ut$ or alimony of mttrim The quation whether the petition should be granted nt all and if 
it should be allowed what is the amount that should be awarded must be in the dnemtion of 
the Court though that discretion should not be arbitrarily eserci'cd but should be exercised 
judicially to serve and subserve the interests of justice. The Act itself has not set any Hmit to the 
maintenance anardable under Section 24. The section empowers the Court to fkward soch 
sum as **it mny seem to the Court to be reascmable.** What is a reasonable amount must 
differ from cate to case.**' Neither a minimum nor a maximum percentage of the lopoo* 
dent's tnoome can be fixed for the maintenance allowonce. The quantum must depend ea 
the circumstanoes of the case.*** No mathematical proportion of the respondent's faioome is 
to be avrarded.*** Following the practice under Section 96 of the Divorce Act, some Hi(^ 

(698) Hk DtH w.Jmkk Bkmk, '1978' 80 y.L.R. 744 Of BJlk JCor v 1974 Iwd. tto 

(even U husband hw no job at present but be has had offers af job* wbM^ be was not prepared to acaept, be 
cannot leave bb wife and children to starve tin be come* by a Job to hb Ukiag], 

(U?) Ossfis V. (fesrpr, (1667; L.R. P.D.59S; JUalw gnssarv.dJuistaW, 1998 Kaj. SS2. 

(81^ M mai fy V. Jbadv dtkmtttkK. 1977 Had. 488. 

(889) ^erfear V. FwAar, 19S7 Rai. SZ 

(949) PfeM Qua* v. SmM m ma , (1977; 1 gam. LJ.SBS. 

(841) OUa V. SMk Mmm, (1974; 78 Puqf. UL 185. 

(M7) 8aM*w5;gNK70 0aI.WJ(.89S. 

(818) Awllv.jrwMll978AILt9. 

M nid. 

9«9» Pgsv. fbli gpuar, supra, 
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Courts have hdd that ordinarily in the absence of special circutmtances one-6fth of the net 
income of the Nspwident should be allowed *** This pracrice is not warranted and the rule 
hat no place m the HindttMarriage Act, as Section 2* itself expressly states that the interim 
maintenance should be a "reasonable** amount.*** For fixing the quantum it is only the 
"net** or disposable income "of the respondent thnl should be taken into account.’’*** In the 
dctemiination of the amount which wc^d be Just and proper such circumstances as the ability 
of the parties to work and earn their financial condition, their status and position in life will 
all have to be taken into comideration The Court sho'ild consider the means and the income 
of ‘he parties, the nature of the litigation and allied circumstances and the equities of th® 
parties should be a-’jnsied. •*• Courts should n<*ver lose sight of the fact that except in very 
exceptional cases a Hindu wife never normally leaves the house of her husband and ** never 
enamoured of staying with her parents after giving up the ma'rimonial home Thus the consi* 
deration of the svife living with her parents is not relevant m determining the quantum.*®* 
In a recent Bombay case in a family of six members, the husband and his father were earning 
members earning together Rs 2 200 per month Interim maintemnee of Rs. 350 per month was 
awarded to the wife on the basis that the share of each member of the family came to Rs. 370 
per month. It was held that the rule of the wife not being entitled to not more than one.fifth 
of the net income of the husband was not only unreasonable but also irrational and cuts at the 
root of equality of the wife as an equal partner of the husband The amount fixed as 
maintenance of wife under section 90 (1) Army Act shall be taken to be fixed for 
maintenance for the purpose of section 24 of the Hindu Marriage Act *“• Since this tempo- 
rary or interim allowance is awWd“d without going into the merits, the amount » usually less 
than the amount awarded as permanent maintenance and is normally restricted to the actual 
needs of the petitioner if living in comfortable retirement, but the amount should not be on 
a very parsimonious or miserly scale If the petitioning spouse is sickly and requires medical 
attention provision should be made for such treatment also. If notice goes to the respondent 
in the petition for interim maintenance and the respondent enters objecHon, it is permiuible 
for the Court to go into the conduct of the petitioner with reference to the question whether 
she should be held to have forfeited her claim to the consideration in sympathy of her claim, 
but such enquiry mto the conduct must be of a very summary type on prtma JacU material and 
should not take the form of a very elaborate and exhaustive investigation of the charges and 
counter-charges of the spouse which ought to be reserved for the hearing on the main case. 
No interim, maintenance ought to be awarded where the respondent to the petition denies the 
marriage itself until at any rate the Court tries the issue as to the factum of marriage and 
finds it as true 

(846) jykriiM XiMMn v. Ckkegar Singh, 1978 Ka'h. L J. 1; Mukan Knnwar v jlje,telumd. 1958 Iby 3^2; 
SnikUa Dtei v. Dkaw Ram, 1965 M.P. 12, Pmmnna Kmmrn, Snruwtri, 1969 Onna 12 See however Dtit$k v, 
CUs, 1979 Bom. 1 79. 

(847) R>,ghm>jM T BW«iiiiii«.(!975 2 A P.LJ 17.- 1975 Aa. L.T. 357; PrmU ▼ RanbH, 1979 AU. 29. 
See also judgoieit o( (h. Bombay High Court ix LP.A No 61 of 1977 dated 7tb March, 1978. 

(843) Pushpa Rant y.JMa JVmrf, (197 i) 80 Puoj LR, SOO, Vjha v. SmOir Knmf>r. (1974) 76 PunJ. I,R. 195. 

(849) Prtah V Rafiai, supra. 

(850) VAa AuBtr Xamar, supr.i. 

(851) DMy.Vdm, 1979 Mah L.J. 367 1979 Bom. 173. 

(852) Sarifa SUifa t Caff. ArvMXmmr (1978) 80 BunJ. L.R. 213. 
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$, Vtmm tow appUcatlairfior latarim matoteaanM —The aection do^ not nm ion 
•ny time lor the preiemation o| a petition for interim maintenance* Normally «^en the 
petitioner asks for interim maintenarce and costs, a petition lor such maintenance and costs 
may be presented along with the main petitkm lor any of the relie& for matriasonial 
oRence under Act The order on the petition may normally be passed only alter notice to 
the leqxmdent. The respondent may apply lor interim mamienance pending the psoceedingi 
at any time after entering appearance to the petiiimi. When the petition for interim relief 
is filed by the respondent in the main petiti<m» notice should be issued to the petitioner in the 
main petition, and it is after hearing the resp<»dent that suitable order can be made. A 
questitm may arise in the case of a petition for interim relief as to what should be done 
where the respondent in the main petition is parts. In such a case after the Oourt is 
satisfied that notice of the interim petition has been served on the respondent m that petkkin 
there is jurisdiction m the Court to make the aforesaid order for the mtcnm relief. No doubt 
such order must necessarily be founded on the all^tions made in the petition and such 
evidence as the petitioner may adduce without being contradicted on account of the region- 
dent remaining ex PatU This, however, does not prevent the respondent from subsequently 
ctnning before the Court and having the sx parts order cancelled or modified on showing cause. 
The fact that the wife did ;iot ask lor It^l expenses in the lower Ciourt will not preclude her 
from applying for the same in th^ai^late Court.*** 

In Dr latloshan Stagk v Mokiadsr Kaut.*** It was held that thou^ this seetiim 
is applicable only to the proceedings in the trial Court, it is open to a party to apply to the 
appellate Court also for the relief under this section ^ reading section 21 of the AcA with 
section 107 of the Civil Procedure Code. Aiya Komar Bat v Sort. Ua BaL*** It was further 
held in that case that where there is is default in payment of the tnaintoianoe under thii 
section and the party aggrieved moves the matrimonial Gourt> that Gouit can stay ptoe c edisy 
till the order has b^ comidied with. 

7* ExpauMa of prooa«diBga.->The word “expenses*’ is a word of wider caonotation than 
costs and includes costs. It is not limited to the corts that would be payable to a party and 
party taxation under the rules of the Court *** Section 24 does not lay down as to what 
should be the amount in a litigation under the Hindu Marriage Act for meetmg the — y— — 
of the proceedings. This too has also not been laid down m Section 24 except to aay that 
the amount shall be a reasonable one takii^ into consideration the income of the 
The entire discretion is left with the Court,*** Reasonable Court I,, 

granted.*** The allowanoe for costs must be tuSfotent to ensure to the pethiimer an efieimt 


(85S) Q.5tmhicMOTv. P^^wmm,I 97SAP.S1. [Evabtbe oonne of suit for i 
Section 18 of tbs Hiada Adoptioaf and Maintenance Act, 19361, by the wife aha can debt i 
Scctioa 24, Hindu MamH« Act m proceeding undn Soedea 9 instituted by berbasboad.] 
(85«) AwAoal v. Baxgmt (19S4> 2 M L.J. 397. 

(855) 1963 Punj. 249. 

(856) 1968 CaL 276. 


t857) lJ>.Cemkoa v. D3. Csmhus, 1974 Bom. 92,86 {ea^e m 
Sie abo Mts Jtas v. Awswawaa. 1997 AP. 170 [caw under the 
Divorce) Act, 1994]. 


the emiext «f A 36 , Special ttMtiaga Ad] 


(8W> AmI V. JMeA 1979 An 29. See a)m> r. 1975 tlakig, 

(35^ Pmmarn Moomy Smanssrt, 1979 (MssatS. v . 
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pitfentatioii of her bi> cMs, hi the eootrovereyu Ip meUpf tlie allow^we, due regerd wU 
ebe be had to the eharaeter of the litigation, the legal fcrvlceo neoeuary to be leeuibdt 
the eapeitfei to be Inclined in getting the iritnm to the Court and aU othermatter whiob the 
Qooft can aee, may tend to teien or inesuMe the probable e a pe n iet of the conduct of the 
fBO ceeding. 

If the mental attitude and the financial ability of the huiband aretudi that he urfil 
auiely make a very detennined and eapennoe oontcat. it h neoemry that hh wife ubo muitbaae 
a fair opportunity to present her side by employing efident counsel m against the counsel 
of the husb and and therefore the husband should be made, where the meads of the wMa ale 
not sufficient to meet such eiqpensive defence, to pay her the necessary funds udiidi would 
enable her to contest the matter efljdently. In the western countries, expenses incurred by the 
wife in emidoying deteawei to find out the infidelitlrt of the husband were mchaded, but there 
b no such provision m this Act because the words '•necessary expenses of the proceeding" 
^uld include ouly the expenses incurred from the initiation of the proceeding to the terinlna- 
tton, and not any experna incurred prior to the proceeding. Under Section 24, acTOrding to 
one deciaion the Court muit normaliy direct the payment of the eiqienaet of the proceeding 
and the Court’s own idea about such expenses does not come into the picture. The trial 
Court u expected to know the amount of expenses required for court-fees, coat of judidal 
paper*, typing expenses, process fee, diet money for witness*. Commission fees, feet of medical 
or other expert wknert to be examined, the usual fees charged by counsel in that particular 
Court for undertaking the prosecution or defence of such cases. Once the Court finds that 
the ap pl*— "* has no independent means of meeting the eiqiensea u has no discretion in the 
matter oi judging the reasonableness of the proper amount of litigation expenses. To 
allow of the prooeedings (he Court will first determine whether as a question of fact 

such u rT*"*" were incurred and secoiidly whether they were necessary.*** The expense of the 
proceeding-^hether the expense of the petitioner or of the respondent — has to be ordered to 
be paid in a lump amount. This seems to be the efiect of the wording in Section 24, when 
it is contrasted with the wording emidoyed with reference to the payment of maintenanoe 
^ich is “that it nuy be paid monthly during the proceeding". When it is decided by the 
Court that the eiqienKs of the proceeding should be ordered to be paid to the petitioner, thore 
IS no justification for ordering only a portion of the expenses, and the discretion |^en in 
respect of the payment of the maintenance allowance monthly baKd iqion the income of 
the parties does not appear to have any place in this regard. 

A lump sum amount allowed to the petitioner for eiqicnses fw the main case includes 
all expenses to be incurred over interlocutory applications also. The expenses of each such 
application cannot be separately claimed. ••• 

An order upon an application under this section for maintenance and eiqieiises of 
litigation ptndtntt bk is app^ble under section 28: TtfMum Smgk v. dnt. Mtkmdtr. 

25 . PemssuMitt aUinony asid muit— — ce .--(l) Any Court exercising jurbdietton 
under this Act may, at the time of passing any decree or at any time subsequent thereto, on 


(860) C/da V. SwSUrKmkr, (1974) 76 PuaJ. L-ft. MB, 
(Ml) Md V. iTabsIM. 1479 taj. 98. 

(SI2) Ihisa V Maill4^1fIt)78PMd>ML29^ 

(868) 1911 PimJ. 908: IXJL (1918) 8 hej Nl. < 
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sppUmtion ateOe to it for tbt ptopote by eitbor tbc wHc or the httfbwid, M the e»re mpy he, 
«der thet the tcipondcnc ihaM, *(* * *| pey to the ai^iUoMat for her or hh aia inte o an o e ai^d 
wpport nidi groas sum hr such monthly or periodical sum for a term not exceedbif the Uie of 
the appUcanc as, hadng Kgsrd to the respondent’s own income and other property of the 
appliesnt **[tbc conduct of the parties and other circumstances of the case] it may scem to 
tbo Court to be just, and any such payment may be secured, if necessary, by a ohaqEC on the 
ittasovahle pe^so'ty of the respondents 


(2) If the Court it aatisfied that there ha chai^ la the drcumstance of either party 
at any time after it has made an order under suhoeetum (1). it may, at the instance of either 
party, vary, noodify or resdttd any sudt order in sudi manner as the Gonrt may dean just* 

(3) If the. Court it satbfled that the party in whose favour an order hat been mode 
umfer this section has remarried or, if such party h the wife, that the has not remained 
chaste, or, if such party h the husband, that he baa had seznal intercourse with any woman 
outdde wedlocic **[it may at the instance of the other patty vary, modify or rescind any sacii 
order in such manner u the Court may deem justj . 


l-A. >aeti«n 2S sti a aO Am BImd 

t’M. Gsnrt asmlstag JarlaOtetlMi nni^ 
Acs. 

2. Or d er aauiy he aaa4« eiSbee at Ac 


3 Asyllectlaa bjr dihcr apoassp 

4. Oaky kmklBnS 


tf. Acaassat ta ba fkaAbaclBg ragsad ta Aa 
keaaiaaa tba pragartiaa a« tba yartiaa. 


bla t. C aiw bMl Wia sa a gl tta i 

9. rartahnraai mataiaaaaaa by -* Tin 

10. VarlsSlaa mi tba aadaa ot malntwssara 
a, II. Vowav mi Caart la ■rfasca paywant 


1. Soopo.— This section dealt with permanent maint^nce as contrasted with the 
interim mauitenanoe provided hr in the previous section. Thh permanent maintenanoe 
called permanent alimony has to be ordered by the Court exercising juri; diction under this 
Act in lespect ofthe mam petition for relief.*** The order may be made nt the tune of 
passing the decree or subsequenily.'** Sinoe under the section the Court may award 
maintenance on application made at the time of pasting any decree or at any time subsequent 
theceio permanent alimony cannot be granted when a petition for relief h dumiSBed.*** 


*Jbe words **««bileAe spfdicuit nmsinf aamamcir smiusd by Act XLVllI of 1070^ s. 1& 

**SiilM«|tuted by XbM fbe ewtain woid^. 

(864) JtmmAuAmBdmmm. fSsidUs M, 1«» (1) a.W.R. 989. 

(065) See UmlUl v. Ukirntt, 1961 Guj. 9B2| ft l s u a u. ilbsW, MOL (t9d2}BaaB. 195; I0«t Bom 
I7| A bsaw Af ftwdiv. AW ddhr 1998 Oid.>S8; GMb, (1977) Mb! 114/ Mmommt JIgW 

V. aomm Mmk (1874) 2 MX J. 287. fisyai»efai v. J ps i p t lbe i . (1971) 1 MX J. 427. 


(898) CMsmMb V. Ptrnm, 1987 Ortas Mt. 8w rte cam dHd ia footostss 8I8|S 87) fafn. sa 
lwiwwnr9bShab»is< w iAdmmt, 1878 Msb. XT. 512 (tharsisaathiaf is 8. IXSsoMd dWt Msem^ pMW saly 
a dettse ffsiUht the trtsf adud ia rts pslhim sad Ml eua dhssMist a pstIUoBj. 
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Section 25 providei a remedy by a simple apf^ieatioo in addiiion to other remedies which may 
be opea to a wife such as a remedy under the Criminal Procedure Code or a remedy by way 
of a suit under the Code of Civil Procedure. Section 25 mutt .hereiore be considered u partly 
snbeumtive and partly as procedural whethir it is desoribed as incidental or ancUlary or 
supplementary or oomplementary to the main proceeding undor the Hindu Mamag^ Act.**' 
Where a decree for dsvproe passed by the k>«<er Court against the wife on the ground of her 
adultery was oonfirmed on appeal the lower Court can pass an order for maintenance in 
support of the wife provided the remauied without remarrying.*** An apphcation is necessary 
and may be filed etther by the wife or the husband. Thitu unique, because under other 
Acts there is no provision for payment of maintenance to the husband, and alimony has always 
been understood boih m India and ekewbere as an amount payable tor the mamtenance of 
the wiie and not oi the husband. But it cannot be denied that this provnion lor compelling 
the wife to pay nuuntenanec to the husband in appropriate cases a cenainly welcome, because 
cases cmi ei^y be imagined where a rich wife ^^serting her impecunious and indent 
biM haftd oughinot to besuiowed tosee her husband, agamst whom she had a decree for 
sqjKiration or divorce, starve m the streets after havmg lived with him m opulence and plenty. 
The mamtenance is exigible only so long as the party procuring it docs not remarry. Tne 
he or she reindmes, it is open to the other party to ask lor canccllaiion ol ihe order 
for mamtenance. but if there is no renumage or any supervening circumstance ior cancelling 
tbe maintensmce order, the oidcr is valid ana eotorceable during the liietime of the applicant 
and the amount payable sn proper cases may also be secured by a charge on the inunovable 
property of the respondent to thenuinienance petition. The quantum nl mamttfiance must 
ncoeibarily be fined havuig regard to Ihe income ol the parties and their meai.i and properties, 
nod Wdl made payable cuher in one grow sum or monthly or penooically dunng the hfe* 
tune of tbe s^Ueant. There u a provutam for euher party applying to the Court to have 
the Older varied, niodifiecl, or resemaed on account of the change m the circumstances of either 
party, at aiiy tune sdttr the oraer for mamtensmee is made it is a condition of this order 
that nedber party should remarry, and if the person entitled to maintenance is the wife she 
should remain chaste, and il it is the husband he should not have sexual mtercour^e with any 
wooMi other than the wife. If thu condition n violated, the order shall be resemded by the 
Goort at tbe instanoe of the other party. 

Use Gourt is not entitled to pais an order for permanent of alimony in favour of the wife 
when tbe petition made by the husband for restitution of conjugal rights has been dismissed 
Auifef V. JUfeiMfi,*** C*iaiw*«fe« V, iVWi,*»* S. v R. •»* 

Hie use of the words *‘at the time of passing any decree*’ in the section shows that the 
power is intended to be exercised at the time of passing any of the decrees referred tb in the 
earlier provisions ol the Act m: any time subsequent thereio. The section is equally applicable 
to prooeedings far obtaining a decree ior restitutiou of cimjugal rights or a decree for judkaal 

(867) aishwefslrf V. 107C Mah. X.T. 512. 

(•6S) ksrfeaMv. Asm Ash M. 1972 (1) aW.lt. 717. 

(869) 1961 Cifi. 2<tt 

( 870 ) 1987 0 mwl 8 | 

fPl) 1968 DCU 78 . Smalmcisw smfifefceloo t saWnpra. 
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Mparation or divorce or nulUty of marriage.*** It looki at if tbe terme "wife** and 
iq^fhe Kctipn do not aigoify an existing relationsb^ as spouses at the ^ine ydien applieatien 
under the section is made but as terms to refer to parties who have gone tbrot^j^ a c^rdnony 
of marriage which is valid or subsisting.*** Again the relevant words in SectkiB ^ 'SPtt 
''applicant **aiid "respondent”. Sin«.e "applicant** has reference to the party applying *^'respon? 
dent'* sh<K|U "laan the party opposing the application or against whom an order under the 
Section is sought.*’* ^ 

1-A. SeetioB 25 tM-O'ou the lUiidn AdoptiUma |usdH| hi% > < iwi n iaca Act — -The jpower 
eonferred on the Court under tiection 25 creates a corresponding right in the wife or htf bai|d 
to get maintenance provided the conditions laid down for the grant of the same vc SMbhfie^- 
Not only does Section 25 (1) provide a remedy but it also confers a right. Sinoe the 
Hindu Adoptions and Maintenance Act, 1956 is a later legislation it could not hnve been 
the otgect of Seetson 25 (1) to create a remedy for the enforcement of the right to maintenance 
under the 1956 Act.* ** Again while Section IS of the 1956 Act enables a wife to clapn 
maintenance even without filing any petitioti for matrimonial relief. Section 25 of the 
flindu Marriage Act does not confer such a right.*** Whereas Section 25 (1) contemplates 
that not only the wife but even the husband would m certain circumstances ^ entitled to get 
maintenance, the 1956 Act does not give any right of maintenance to the husband at all.*** 
The Court’s discretion under Section 25 is not controlled by the Hindu Adt^tions and 
Maintenance Act. In a case where the wife has obtained a decree for restitution under 
Section 9, the Court can grant permanent abmony to the wife under Section 25 without filing 
a suit for it under the Hindu Adoptions and Mamtenance Act***. Under Section 25 it is not 
obligatory to grant mamtenance as required by Section 23 of the Hindu Adoptions and 
Mamtenance Act. It may be that under Section 18 (3) of the latter Act an unchaste wife 
will forfeit her separate mamtenance granted under that enactment; but that does not mean 
that the mteipretation of Section 25 of the Hindu Marriage Act has to be restricted so as to 
apply it only to those cases where the wife is not guilty of adultery. Thus the Court has 
jurisdiction to award maintenance |n cases of judicial separation ordered because of an net of 
adultery** • 


(872) C*m/v.GmS«, 1977Sleliii 125. 128; CfMiSyacv. ^oadiitei, 79 BoibL.R. 73; 1976 Bom , 

433, 438, Mmmwtmt lUjto v Stm. (1974; 2 237, 240 87 L W. 537.- 1975 Mad. 15; Si^ v.’ 

Shajat 1973 F. A H. 44; StMn v. Jt^aUJuku, 1963 Mad. 283, 286; Mwa Ran v. 196$ CUl* 

428, 439, but Kc Rmthdtf v. Dtot, 1971 Raj 203, Jtnrqjumswaaf RMinr v. PadmnniMtm, (1966j 1 SUm. 

329: 1966 Mad. 394, Gamuantr^ v. Bmi P,«bka, 1963 Gvy 242. 

(873) Sisk fmar v. S*tita Ran, 1972 Gi^ 4; Sagk v. B%aa W, supra: Ca^a» v. 

lupra, V. A w w najntfl, (1971) 1 MXJ. Vtl, Knl4tpClumd v. Gmis, supra [ihei exprosion "lunlMUKi 

or wile" it used la a dcscriptive^sciuc coi venlert to deienbe the pfudes]. 

(874) MmKii^Sntn.Sa>a«>Sm. Qk. mi knR* y. Stoma Ripdmd AMK, GOBom. 

L.R. 633, 635. 

(879) g|4 hdNM V. Am tdihH , supra. 

(878) AmL 
|B7^} AU. 

(878) AsAsJltnv.MAlf, 1972 Bsj. 313. 

(878) f wi ii ww ir v. Ms*. 1873 Ksr. 272: 1873 Km 
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l-B. Court osorcisiac jorladiction uador tiUs Act.— These words only mean that 
the order for permanent maintenance can be passed only by the Gonrt exercising the jurisdic* 
tion under the Act for the purpose of gtvmg relief m the mam petition either by way of 

restitution of conjugal rights or judicud separation or nullity declaration or divorce. Though 
the sectxm gives no indication on the question whether either party to a mam petition for 
relief a gaing f g ftiatr imnnial nffenre can resort to any other Court lor mamtenance after the 
termination of the mam proceeding by a deciee, and the word “may” appears to make the 
procedure under this section only optional, and not exclusive, it is fairly clear that inasmuch 
as the matrimonial Court has been seised of the matter and has gone into the merits of the 
controversy between the parties and knows who had committed the wrong and where the justice 
lay, the intention of the Legislature is that the party should only resort to this Court and not 
to any other Court in the realm for the relief of maintenance. The words “at the time of 
passing any docree** may support the argument that* it is only if the mam petition is decreed 
that a maintenance ordCT for life of the petitioner can be passed by the matrimonial Court and 
not when the petition is dismissed,*'* and as by the dismissal of the petition the parties are 
left in the podtion in which they were prior to the mstitution of the matrimonial proceeding 
under this Act the ordinary Court of the country has jurisdiction to entertam a suit for 
mamtenance. There are two ways of considcnng this question One construction is to hold 
that passing atf Jterst mcludes passmg a decree of dismissal of the petition. In this view, the 
Court having jurisdiction for ordering permanent mamtenance is the matrimonial Court under 
the Act. If, on the other hand, the expression “passing any decree” should be construed as 
“passing any decree allowing the petition*’ then the above contention would be plausiUe.*** 
It appears, however, that the farmer construction is the preferable one, A decree may be a 
decree allowmg the petition or a decree dismissing the petition. The words “any decree** 
must take m both kinds of decrees. If the latter construction should be considered as the 
corrrect one, then the words will not be any “decree,** but merely “a decree * 5W contra m 
Mtnarant v. JSU^umdar **• Besides there is no mcanmg m allowing the parties to go 
to some other Court and start their battle once again after they had done it before the 
matrimonial Court which knows their respective strength and can be expected to do justice, 
especially when the Court is one of the supcr'or Courts in the country being a District Court 
or Its cqmvalent 

2 Order snaybe made either at the time ot the decree or sabseqaently. — The 

order for permanent mamtenance may be made at the time the decree is passed on the mam 
petition or at any time subsequent there to* •• It may even be that the order for mamtenance 
forms part of the decree. The reason why thr section provides thnt an order may be p assed 
separately and subsequently to the passing of the decree in the mam matter is this hx the 
mam matter the enquiry related mostly to the investigation of the causes and consequences 
of the matrimonial ofilenoe and could only have a remote bearing on the question of 
maintenance So if the question of the quantum of mamterance which will be appropriate 
in the orcumstances and which could only be decided after evidence with respect to the 

(880) /Whtew V. JOtafa, 1973 Raj 3. S,* mto SfuMaram ti. Alabt, 65 Bom. LR. 441; BfeMifsniM. v. 
Mrsfai. 1962 Bom. 27, v. JTada. 1961 Guj 202, Mmaram v. ZWtA, 1»6S 0«1. 428. 

(681) K m mkmi n Bihtn v. Smkalm Oti, 1976 (2) G.W R.99B. 

(882) 1963 GakatU 428. 

(88S) S«caawGitediafo.Bo864oBp. 1101 
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ro^ective meani and mcone of the qiooiet requires further evidenoe u^ea tuffident evidence 
had not been let in on that question in the main enquiry itself as in conceivable cases it m^t 
not have been, the Court need not take further time with reference to the grantom of relief on 
the mam matter and may well postpone the question of mamtenance to a further enquiry 
alter the passing of the main decree. Therefore, the provision for an order being passed 
subsequent to the passing of the decree has been made. It is also pertinent to observe that an 
order for permanent maintenance can be passed only oo an apfdication, and m any particular 
case that application might not have been made befere the pas sin g of the decree, in sudi a case 
the order for permanent mainenatnee must necessarily be after the psusbg of the decree. Th» 
poaition M not correct and the decision to that effect is overruled by the deosion in Paitt Dimmd* 
Ptangt v. Sak^i XMjt"* This cate also holds that even an erring spouse can be granted 
pemument alimony.*** Section 25 does not negative the power of the Court to past an inder 
for pernument alimony for a vdfe against whom a decree has been passed at the instance of 
the husband *** It was further held in PatU Dkana»kn*s com .*** that the mother cannot 
tndude the son's maintenance m her allowance but she can ask for it in aseparate proceeding. 
The question of quantum of maintenance being essentially a matter fer investigation on evidence 
which may not be quite germane to the evidenoe let in « with reference to the matrimonial 
ofibice chaiged in the main petition, it is sdso proper that it should be in many cases invest^ted 
fubiequent to the paaing of decree as often happens in other ordinary civil suits involvmg 
enquirv into profits as in a suit for p o ssessi on or partition. 

In awarding maintenance under Section 25 (1), a finding recorded in a proceedii^ 
for judicial separation that the wife had been unchaste can be taken mto consideration for 
reducing the rate of maintenance Rajagtpalar v li^sana.*** 

3 . Afpllcsuimi by eifiher epossee pemsiesible — It is quite a novel teatuie of this 
enactment that this includes a provision for an order for mamtenance being passed even m favour 
of the husband In the Western Jurisprudence as well as in India under the Divorce Act, 
there bad never been any question of maintenance being made payable b> a wife to the 
husband, except in England, where some such proviaioo has been made when the husband is 
a lunatic All the same there can be no denying the fact that this provision is an improvement 
upon what had obtained in England and India previously. Cases can easily be conceived of the 
husband being the worse sufferer and deserving sympathy at the hands of the Court, as against 
a uell-to-do ur grateful wife For instance, the husband suffering from venereal disease or 
leprosy which might have supervened after the marriage may be the rtapondent in a petition 
for divorce or judicial separation by a well-to-do wife. If in such a case the husband should 
be left m the streets without anybody to take care of him or spend money to reheve bis 
distress and pain from the disease, it does not stand to decency and will certainly be abhorrent 
to all finer sentiments of conjugal relations and sympathy which ought to subsist m such a 
contingency Therefore to arm the Court with a power to direct the wife m such a situation 
to pay a maintenance allowance to the husband would be perfectly proper and reasonaUe 
This wculd be so whether the husband is the successful or the unsuccessful paity m the mam 

(884) 1968 Osj. 150. 

wSTaa.*** *■**«••«* iWtshrf V. ffstwMWte Itm, tm AP. 8 (1938) l 

(•fiQ I ih fias t V. r saana K66 II|b. IW; set she casss dtrf in t.*. (IM] 

(K7) lii7Ksr.tt|. 



iloe 


a^NDO "LaIi# 


(IS. 25 


petition, whether he u the ^titioner or the respondent therein. A further queitioa may 
anie whether the application fc^ the maintenance can be an oral tme. Thouj^ the section 
says an application should be made for' the purpose of gettm^ the maintedanoe ordered^ it 
does not indicate whether it should be in writing and whether it cannot be merely <»nl 
But since the application for mamtehiuice requires fresh evidence in many cases, evidence 
which is not of the same type or category as the CvidCnCe in supporter denial of the main 
matrimonial charge and this application for maintenance has to Set out the facts relating 
to the income of the parties, their expenses, dnd the amount of the margin of su^us, the 
conduct that may have rele\'ance in the ^cation of the amount, the type of life that the 
parties led, their status and so many other thhigs which may have a beating upon the question 
of the quantum of maintenanM ultimately to be decided as awardable,!t is preferable to hold 
that 9 mere oral apphcatidn is not intended and that a written application m the form that 
may be prescribed by the rules made by the High Court should be insisted on. 

4. Dd»y in snaking the npplieatioii.— There u no limitation for preferruig an 
application for an order of permanent maintenance Tlie very fact that the petition can be. 
filed even after the passing of the decree shows that there is no time factor that necessarily 
enters into the question of the maintamability of this application. There is no limitation for 
preferring an application for an order of permanent mamtenance. The expression "at any 
time subsequent to the decree" does not however, connote unliiutted but a reasonable time 
having regard to all the circumstances of the case.*** The question whether there has been 
unreasonable or improper delay has to determined on the facts and circumstances and to be 
a certain extent the Court has a discretion in the' determinatxm of the question. ••• The 
mdication in Section 23 (1) (d) that in any prbceeding under this Act, whether defended or 
not, if the Court is satisfied that there has been any unnecessary or improper delay m mstitut* 
mg the proceeding the Court shall not decree the relief applies only to the main proceeding 
like a petition for restitution of conjugal rights, divorce, etc., and not to a subsidiary or 
incidental proceeding asking for an order for mamtenance.*** In this connection, the difference 
between the expression "decree” in the closing Imes of Section 23 and the expression "order” 
with reference to the maintenance application, may also be noticed in support of the position 
that mere delay 11 not fatal to the maintainability of the application. This, however, does 
not mean that the Court will not nr cannot take into consideration the delay in filing the 
application m adjudicating on that application. For after all the jurisdiction that the Court 
exercises in respect of the appheation for mamtenance is essentially a discretionary jurisdiction 
m the exercise of which the conduct of the parties including delay in the presentation of the 
application will not fail to influence adversely the judicial mmd. OrWan Klein v. KalMUn 
jrfo«.*»» 

In Govindrao's cose,*** the petitioner was driven ovU of the matrimonial home m 
March, 1963 On 6th June, 1969 she filed a civil cult lor maintenance and on Hth 
December, 1972 she filed a^petition under the Hindu Marriaae Act for dedatution of nullity 
of marriage as violative of Section 5 (i) and for mamtena2icer>by< way of permaifont alinfofiy. 
It was held that in the circumstances there was no unnecesmry or improper delay. A delay 

(888) 1976 Boat. 439 . ^ 

(889) Ibid. ‘ 

(890) 79 <M. 

(891) 19MCaL406. 

(882) 1976 Bom. 433. ’ * ^ i JH. 



of aevcn and a hall year* in filiDg an apphcatba for pemancnt aUnvony alter paannil of 
dee^ abiolMe wai allowed and the aiq>U<»tion tyai oont^ere4to b« witfein rpaaonable time 
in the ^cial circumstances of the ease-*** An agreement between the parties cannot 
extend the reasonable time indefinitely.*** 

5. PaynuHlt Ui tmo lump or lnBCa]sBaica.~.The amount awardea by, w*}y of 
maintenance may be made payable cither in a gron sum or in such monthly or periodical 
amotint as the Court may determine, for a term not exceeding the life of the applicant. 
Whether to gront a gross sum or a periodical payment it a snatter of discretion of the Court 
and depends on what is reasonable in the Circumstances if the case.*** A lump paymept 
may he directed vhere the husband had made Subetantnl acquisitions (hving marriage towapls 
which the wife had made a significant contribution.*** Lump sum payment should ppt 
ordered unless the respondent has capital assets from which the amount can be paid vdtbqjat 
reducing that person's earning power. Where a husband is ordered to secure to 
the wife a gross or annual sum of money by way of permanent maintenance it may restrain 
hirn^by injunction from dealing m the meanwhile with his property so as not to afifect bis 
leavhig sufficit^t security. ••* Where the aunountol permanent alimony 19 made a enlarge fin 
the movable and immovable property of the respondent such a diarge is not adncussible in 
so far as the provident fund amount of the respondent is concerned in view of Seetiosi 3 of 
the PioVidenf Funds Act, 1955. If the amount is paM in a lump sum, that would enure 
durirg the lifetime rf the petiticrer ard ary sibscqticnt misconduct on his or her part ean 
have no effect m mshirg the applicant forfeit that amotint so as to justify sm CHtler for 
repayment of the tmount or a proportionate part of it to the respordent. Mam GtPai tft /Mmu 

In the case of a periodica] sum being made pavable euher every month or other- 
wise the same may be varied at the instance of either party owing to in thcidrcain- 

stances or may be stopped altcgcther for the mvconduct mentioaedjn sub>scction 3. Whether 
it IS variance or cessation of the periodical payment, an order of the Court is necessary and 
tbe respondent canr ot take the law into his own hands and justify his conduct m reduemg or 
stopping the periodical payment alleging mbconduct on the part of the applicant or change 
in the circumstances just dying such course 

6. Amount to be fixed haying sugard to the ineome or tha p ro purtfou «f 
the parties —The section provides that the amount of maintenance has to be fixed by 
tbe Court bavirg regard inttr tdta to th« respondent's own income and other property. If 
any, and the ircome zad other piopeny of the applicant and that the amount should be just 
lii all the circumstances It is the net income that is to be taken into account. Net 
signifies the inceme that remains after allowing for expenses of collection, incoiac-tax, wealth 
tax arid sftnilar deductions. *•» Inescapable expenses should also be taken into account.* •» 

(89fi) Htttitng V jfJatUvs. dSt?) 2AU ER.7t4; Kc abo jfofi v. £Mt. (1952) 1 AIPB.It.. 785; ihiKVct V* 
Dtautk, (1958) 2 All £Jt 633. 

(894) fithtr V. Fishtr, (1942) I AUER. 438, 

l895' y^tcr V. Bleoth. 17 Boto. L*R. 56; sec also Pratima t. KmM Smaat, (t964}>e8 Cal. W-N. 816 

(8‘6) (PD»^ntl V (1976) « All fi.R.9a8»CaiiA»WV.Ck«ilw,, (197S> » All 1. 

(897) See IfaleSe;, (1973) 1 AU Ejt, 329. - . ^ v . . 

(898) Burrmts v. Butrm^s, (1929) 45 T L.R. 347, tQJ ; Mam Oopal v. It,ru Bata^ OcMa 

(8P9> Daria Desv. Tara Bmi, 1971 P. & H. 141, 144. , ^ I m k-. 

1809) 1865 Oiasa 134. ti"' ‘i '^•^5 % 

(#01) JC|r;«hw V. AariaAMf, 1958 kfod. 840; Art* 1939 CHL 753, R v. A 14 Mj? 88 . 
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Net doa not oomete whet it kit after tfte qpane wder Halrilitr I»« •pent aft that 

h aeccMary for hkor her atm rntmaenoBet.*" The «tt incxane of the concerned party 
nut be dedded in each caae on tu facts *•* Where there h nattting to show the 
awets or the jneome of the wife, the alimtaiy nast be determined on the basis of the 
lii^iaiid*s focoene.*** There m no hard and fast mk odth reference to the determination 
of the appropriate quantum of maintenaaee whether k is the «nfe or the husband that 
is made entitkd to k. A fair test that may be adopted is the test enunciated by the 
Mvy Council in JSimiMmtfi’s am.*** ''Maintenance depends upon a gathering together 
of aB the of the situation, the amomt of free estate, the past life of the married 
parties and the famafcs, a survey of the oo n d ki on and necewities and ri^ts of the memben 
on a reasonidile view of diaageol drenraRaners poMbly required in the fikure. regard befog 
of oonfse had to the scale and mode of Uvfog and to the age, habits, wants a^ class Ufc 
of tbe parties. In short, it is out of a great category of ckcu<n.*taneei» small in thcmaloss, 
that a safe and reasonabik dednetion k to be made by a Cmrt of Law fo arriving at a fined 
•ustt." It was further o bse rve d that the sum awsrded must eaabk the applioant to live as 
far n* may be consktemly vnth her poskien fo somcrhmg like the same degree of eomfortand 
in the same reasonabk luxu r y of life sa she had before, with this addition that there msy be 
dr miMiances fo udndi the paitmodeof life of the applicaat hsa been demnutnbly on a 
penorinus and mkeriy acak or on the other hand am a quite extravagant scak hanag repvd 
to the total income. Them observations msy wcH applyto the case of determination of the 
appropriate quantum of msintmanfr awardable to the ap^ieaat under thk sectfon, wkh this 
qua K fi cath m that in the determinatmii of the appropriate amount, k k not only necessary 
to tahe thefoeomeandthepraportyof them^sosident andthe appbeaatbatalso the conduct 
of thcpartkatothepctkion. See Zofe v. Mmsbulsf Foraloogtime fo Eng hui d the practice 

hod been to award the unfe tbe iWwence between ooe^Urd of the total fooome of the hnibaad 
and wife and the wife's separate iweeme, But thk aririanetkal ratfo in c onmfcri n g the 
qoantum of mamrm e n ce to be awa r ded has not been adhered to and has fo fact been a dverse l y 
orkicked. After all, the matter befog one of d i sc r e ti o n for the Court, whidt in the c xe tdee 
of that dkeretion has to take so many facts ausd ckcuaatanoes as indieared by the Privy 
Council in AmfnfeswTs taw*** it k not correct or p'ap^r to inskt uxn any proportion brnig 
observed in tbe matter, nprdmlfy when the quantum has to b? regulated in appropriate easm 
by the conduct of the partim. In JqfdiA v. Mmgid****, it was held that though the coudue t 
the parties may be a rdevantfaetor in deciding a ease of permanent alimony under Sac- 
tM 25 each cam has to be decided on ks own merits am! as tbe Court k entitled to uk k> 
<lkcretion depending on the facts of tbe case one third of the aim tted net income amounting 
to Rs. 450 per month can beawarded. 11 the conebet of the anplfoant has beea comlemnable 
for wsy of augaerous rcasonsthat can b: ea«fly iaaagmci, be or sh? should not havs the same 
gencrom consideratson at the handsof the Giurt ai if b(s or her ontfo^ had been lew 
blameworthy. In tbe same way if the condua of the respondmt to the petkkmhxi boew 

(90t) JUfevwfelu.l«P CU. 79A 
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abhatrmt to a9 moral prineqpies and ■entimeiitr of deo^ter amldeoanim tmd dm^mngot m 
tymptaity ikom tfae Omit, any pfea from mdi xeipandem lor reda c t km of rlie m a atfctmare 
aaMmnt adted for have no f airaur. Tbe oonhaet here aa co tio n ed k the matrtaafiial 
ccadact on ariudi the adgodicatian has been made m the aaain petadon and andi odier 
cimdiict oa th^ pan of the partiea which came to light in the enquiry hot u^idi waa not the 
groimd of oonqdaiut in the main petitkm. In the same way ai a party camaot be aDowed 
to take advantafe of hh <ur her o«m wrong m the mam proceeding ffled by him or her ae 
peovided under Sectaon 23 (1) (a), m ahoenenm the matSer ufobtaining tnaimenanoB per* 
manently under thh Section, the p re vi o us conduct hniught out m the emdeaoe in the inoenh 
gatkm of the ground of the relief under the Act, be it fay way of rcatttntlan of eoaiingil 
r^ti^ or judicial separation, or dhsohition of the marriage, will aB be taleen into nnsssiilrra 
tion in moulding this xelief by way of mamtenaaOe. 


In estimating the reqMsadent^ moome tfaepomOnSty of her inheriting property Iramher 
relntians should not be taken mto neeaw nt .*** Li ke wis e m assesnqg the petidbner*!s iuco n m 
the pOBsflbdity of hh contracting n aecosid marriage with eos a e qu ast ^crease in his qpe nae o 
is not to be c wM i d eiu d .*** The r i ht iai B m of n child of the eorfier marriagr wfll however 
make m tffibenee ht the tense that the ednentiannl e ape n te s ef the diild shoaddhe dedneted 
in fiaS from the hosbondh inoome b efar e arriviag at the hMSosae available for divisien L o t sre e" 
die spooses.*** The rale of ane4lnidor the hssshnnd^ ineaom is not afasDlnte.ms Oonrti 
in Engfamd have fined permanent afimony at osse faatf of the moosne in sonae caaet having 
ngaid to qieeinl Cwti.*** A hnsband in the wrang oansiat a rg ne that the wife dhonid werh 
and earn tn leSeve hfaa from hadng to pay nnuntesmnoe.*** Nor is dwae any Ti!il%nti~n 
■east on hro vdsen onoe her maitiage haaeome to an end for no fault of to <mn her 

living widi a view to reduoe her hutbandTs Bafaiky to mnintatn ber.*» In KtiOmm v. 
. P a d n s, *«* though posscMd of high quaSfieatioas «Jke wife waa not enwloycd at the tdevant 
time. The horiiand had a net u mo me of Rs. 414 per mnnrh. The grant of Rs. 12P per 
month to the wife was in die ehcninWanoes held to be jtnt and prope r. 

Ifa hup aom has been erderad hs fnB qtnt of the maintaimwe the feet ff** 

tbe applkuc has dhsipated that asnoimt would be nognnmdfer justiiyiaghim er her to 
apply again for maintenanoe. Though the purtfes cannot oontmet oat of n statntory 
givea to them in die interest ef pufafic poGcy asui soohd we ll - being he or she h«»if ppwpjTT** 
an adequate amount in hdl doKhargi* of the daim oo^ not to be aflboud to go back on 
that arnu^meat. 


7. Onssshne* nfOwparCina.— The secUon lays down that m the nutter of the deter, 
ion of the quantum of p e nuanea t mamrenanoe avudahir to either ^oiiae on dfe 


(•Wl rOfewms V. Kmmm, I9N Ujn. 17«. 

911) h iasnspni v. gnmu fe . mtahe M. 
m WWawu. IWhl V. (IMV) S WXJU 4». 

OH) JVftv. wmt, fOH) ». mi Oabn 2 All RR.tl. 

tiM) ^wddia(mii«iLj.(r^ *A.)sifi} »mrv.mai^ MLj. y.kii. 

dkimb im Ooh.iw. 

<M2) (MM) tAI RJU 911. 
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application made by that spouse either at the time of the passing of the decree or 8ubsc<|uently 
thereto, the ccmduct of the parties « not only a relevant but a very material consideratbtt 
that ought to be into account. Dedskma in England have held that the words **conduot 
of the partied’ cover the conduct of the oariies both before and after the marriage.*** fd 
decidtag a dainifisr permancsu alimony the party applying must be presumed to be innocent*** 
till the eontrUry is piwved The conduct of the parties includes not only the conduct of 
the apfdicant to the award of maintenance but also the conduct of the respondent against 
whom sudi award fa asked for; CUat v. Cha*.*** JEak»ng the conduct of the petitioner who 
happens to be the wife, if it is found that subsequent to the maniage she had thrown to the 
winds the solemn vows of matrimony and treated the husband with scant courtesy and 
affeetion with the result that the husband had been forced to live away from the wife which 
has occasioned the pethion by the wife for judicial separation and the wife after the decree 
for judicial separation applies fat permanent mamtenance against the husband, what justifica-^ 
tion win there be for the Court to consider her case with any sympathy and be generous to 
her in the award of maintenanee ? In such a case she cannot complain if she is gn'cn only a 
bare nuunt^nce coofined to the actual necessities of food, raiment and shelter. The fact 
thattfte huslmnd fa a man of means who can well afford to pay her decent maintenance 
which vrill enable her to hve a life of Itnturyund ease, cannot induce the Court to consider 
her requert to be more Uberal in the matter of fixation of the rate of maintenance. Similarly 
taking the case of a husband who files an application for permanent maintenance agamst his 
opulent w^ after iiHSund«ntattding had arittn between the parties and the husband had 
to fik a suit for any of the neSeft under Seetiont 9, iQ, 12 or 13 of the Act, if it is found that 
in fact and in deed it was the husband that real^r drove the wife into the arms of another and 
forced her to immoral ways on account of his neghgence and indifference and cruelty to her, 
no Court will view this application for mamtenance with any favour or sympathy. Cruelty 
of the petitioner, the indifference to the claims of affection and care expected by the other 
spouse ot the marriage, cahtinued life of shame and adultery on his or her part and in short 
conduct that will evedee aldiorrence and righteous indignation on the part of any body will 
be duty considered to whittle down the maintenence allowance that otherwise will be decent 
and handsome. ’^Thfa is after all another appheation of the well-known principle embodied 
in Section 23, nsunely, that no one should be aibwed to take advantage of his own wrong* 
The position in the case of an application for permanent maintenance is entirely different 
from the position m the case of an application for interim maintenance. No doubt in both 
the matters anybody can apply and the evidence must relate the practically to the same faqts 
and circumstances However, there is this difference; 

In the case of an upplk»tion for interim maintenance the inveit%ation should stop with 
the firtnu Jacte case presented by either party for the consideration of the Cburt, In the 
case of an application for permanent maintenance all the circumstances of past living, the 
status of the parties, their financial conditions, their meHns and assets, their ways of life and 
their place in society and reputation have all to exhaustively and compmheilsively c«i. 
sidered and the appropriate quantum of mafotmoboe ha* to be mriyed a*. There is also 
this difference between the two cases. In the case pf po appiicatioii for jnteriqj m|u&tenatice 
It IS very rarely and only in exceptional cases tha^ t\m Court repUy goes into question of 

(918) See Se$t»ll ». MuMl, <1930) P 189. 

(919) Jtt^sh V. 1975 CaL 64; Dr, v. 1855 fy* *13. ' ^ 

(920) (1958) 1 W.LR. 467. ' . ^ 





8. »] w numo xMauq«AOff (xxr of 1955) 

the oonduet of the parties prior to the preientation of the petition. But in the case of an 
application fOr permanent maintenance the conduct is statutorOy insisted upon as a faotor to 
be eonsiderrd as virtiiaUy afibcting the question of quantum. After all in the case of interim 
maifttenance it is a tentative, temporary and provisional fixation not intended to be openUive 
beyond the teimination of the main proceeding. Btit in the case of an apj^ication for pennan^t 
maintenano^ it Involves fixation of an amotutt which is to enure not for a temporary period: 
but during the life of the af^icant. With these difference^ in view the Court has to approach 
the question of awarding permanent maintenance. The vital considerations eqjoined by 
the statute being: (1) the means of the parties, and (2) their ecmduct,*an order made 
without proper advertence to these two considerations will be one that deserves to be upset 
in the case of an appeal against such order 

While a number of decisions have held that vdiere there is a finding of unchastky of the 
vdfe in proceedings for matrimonial relief, the wife should not be entkled to maimenance 
under Section 25, xr a different view isexju'esscd in a number of other decisions.*** The 
expression “conduct of parties'* is not intended to take away the jurisdiction of the Court 
absolutely in the matter of awarding raamtenance and Sectimi 25 is net nitended as a puni>^ 
tive measure but to reform people against whom an order for judicial separation or divorce 
has been passed.*** The mere fact of the wife's cruelty that to the judicial separation 
between the sponses is not by itself suffident to disentitle the wife to alimony.*** 

In the case of an unduute wife whose marriage hat been dbsolved on account of her 
living in adultery, bare mamtenanpe allowance or 4karving allowance alone is permissible, and 
if she is eammg her living and is not m a helpless position, even this daim for starving 
allowance dis^ipears, because the allowance envisaged by this section is made to prevent star- 
vation, and IS not daimable as a matter of iibsolute right irrespective of the conduct of the 
daunant or her financial position. Aassr Kmta •£■* v. Sattma An.*** Stt also SachiadnuMk Bt$w*s 
V. Bmunaik Btsssoi;*** (wife living hi aidoltery). 

Where it was found that the oonduet of the wife was relatively less blameworthy 
that of the husbstnd, then, notwftbstandii^ the passing of a decree againstpier, she dm elatt*. 
as full a maintenance as if a decree had been made in her favour or at least in favour of both 
parties.*** 


8« GoadasiwsiMs of tho llndiiiv to Mnlateiiaaco Rato.— Ordinarily the rkte 
of mamtenanoe fixed by the Court after due advertence to the two vital consideratiom 
mentiOiMd by the section, nomely, the -means of the t parties and their«onduct, wOl not be 
interfcted with by the AppeUde Courts The iletermination of this question is one of fact and 


(921) SseliMhaAdI v. I960 CaLSti} Rpagapalm v Raftmma, 1967 Kco^ 181; Sar4$nU r, 

RiAvw. ISToi* R.181. 

^(9*19 AnffJEpto V 1960 (jU, 438; AvAsasH v. Awi Balm Ln, 1972 (1) Q.W.R. 217, 

kmoa V iUk, 19jW Rer. 273; Va nl a t^ v UMmanl kai^ (1^78) 1 An, W,R 32 1978 A.P, 8. 

V. ^Is^.swra- 

1975 Ori. 8< 

(9M) 1188 0^.573. 

, mii ywspitev. ihfuik (W i ah ejl 6»(^ i .. 
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though it IS dependent upon the evidence to be adduced by the partiet it docs not cease to 
be a question of fact, still. But if the relevant considerations that ought to weigh with the 
Court have been ignored, the Appellate Court may well interfere with the finding on thO 
ground that it is vitiated by failure to consider an important fact as enjoined bv the statute* 
The grounds for interference with the fixition of the rate are as follows;— (1) Failure to 
consider the two matters of means and conduct of parties, (2) shutting out evidence on either 
of these matters, (3) misreading the evidence upon them, and (4) importing into the enquiry 
other collateral matters not germane to the controversy 


9. Forfeitare of maintenance by mietondnet.— The Court is vested with discre- 
tion under Section 25 (3) to vary, modify or rescind the order granting maintenance if m case 
of the wife she has not remained chaste after the passing of the order smd where the husband 
is the recipient he has had sexual intercourse with any woman outside wedlock. In an applica- 
tion under Section 25 (3) it is not necessary that the charge of unchascity must be proved 
beyond all reasonable doubf. The Court can act on the preponderance of probabilities.**' 
If the wife or the husband remarries after an order for permanent mamtenance in her or hjs 
favour then such re-marriage is a ground for cancdling the mamtenance awarded, because 
except in case of divorce and nulhty decrees the assumption of the oontinua*iOe of the earlier 
marriage which is a condition prec^ent for the continuance of the liability to pay the main- 
tenance IS taken away. Also if the wife, who has obtained the order of maintenance in her 
favour it subsequently found to be unchaste that is also a ground for the application bcmg 
made by the husband for cancelling the order of maintenance. Similarly, if the htisband has 
obtained an order for his mamtenance at the expense of his wife, and he hat sexual intercouse 
with another woman, such oonduct on his part is a ground for the wife to move the Court 
for canoelling the maintenance order. As regards the husband there is one other matter to be 
noticed. That is this, the maintenance allowance is conditional only upon the the husband 
not bemg immoral or not marrying again. If the husband is not immond but continues to 
have intercourse with a wife whose mamage with him has not been dissolved, but on account 
of the subsistoice of whose marriage there has been a d jciee for a divorce under section 1 1 or 
section 13 at the instance of the wife of the second marriage who, m her petition for nullity 
or divorce, had been asked to pay maintenance to the husband, there u no question of 
immorahty and in such a case the maintenance order obtained by the husband need not be 
cancelled. 


lO. VaxiatlaB «f tlm Order of Maiatemuaoe.— The amount of maintenance fixed by 
an order under this section is liable to be varied by enhancmg it or by decreasing it on 
account of the change m the circumstances of either party. If at the time of the fixation 
of the maintenance amotmt, the party in whose favourit is ordered to be paid was in poor 
circumstances as he or she m4;ht have been but if subieq’xutly the condition of that spouse 
had vastly improved and he or she u in a position to maintain beiself in decent comfort and 
luxury, there is a change in the circumstances of the applicant and it is o^en to the respon- 
dent to move tbe Court for either reduction of the rate of maintenance or for rescission of 
the order altogether. The converse case may also be presented wU(A would enteil the 
increasieg of the maintenance allowance. If at the tiiOe the order was 

the husband against whom tbe order has been passed was not in very good e ir p m i M t a n e CT 

(98^ Xensf v.«MeM^l»38Mab. L J. SM. 
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which resulted in a small amount being fixed as the rate of mamtenance to be awarded to 
the wife and subsequently his financial condition improves enormously and the original rate 
awarded must in < he circumstances be considered as poor and miserly, the wife can well 
petition the Ckmrt for increasing the rate appropriately in conformity with the improved con> 
dition of the husband. 

11. Power ct Court to onforeo paymeut of sassiutosHusco oto.— The Court has 
got power when it has made an order on the husband to pay interim maintenance and 
expenses of the litigation to the wife during the pendency of the husband's action for restitu* 
tion of conjugal rights, to stay the trial of the suit till the amount is paid, under the inherent 
powers of the Court smd not to drive the wife to the dreary and dilatory process of escecution: 
Aiuta Kmuatar v. Birtiidra-*** 

12. Mtsoonaaeons —The date from which permanent alimony falls to be paid is 
ordinarily stated in the order. ••• In the absence of anythmg stated in the order alimony runs 
from the date of the final decree. 

Where a husband’s petition for divorce wsu dismissed without any order on interlocutory 
petition by wife for her maintenance being passed and on appeal the order of dismissal of 
the application for divorce was set aside and the divorce petition was remanded for fircsh trial 
It was held that the interlocutory application made by the wife to the trial Court for 
granting maintenance under Section 25 (1) had ceas^ to exist merely because the petition 
for divorce had been disnussed but when the damissal order was set aside and the matter 
re m anded the wife's interlocutary application automatically revived and there was no need for 
the wife maldng a frtih application for obtaining the relief she claimed earlier.*** 

If after the maintenance decree, cohabitation by the couple is resumed, such resump- 
tion would nullify the decree on whatever groimd it wau based.*** 

Where an application for alimony was dismissed at the time of the passing of the decree 
It cannot be made subsequently unlea there fa a change m the circumstances.*** 


26. OasCody of ddldran. — In any proceeding under this Act, the Court may, from 
time to time, pass such interim orders and make such provisions in the decree as it may deem 
just and premier with respect to the custody, maintenance and education of mmor children, 
consistently with their wishes, wherever possible, and may, after the decree, upon a^ilicatioa 
by petition for the purpose, make from time to time, all such orders imd provfaxms with 
respect to the custody, maintenance and education of such children as might have been made 
by such decree or interim orders in case the proceeding for obiaining such decree were still 
p^ing, and the Court, may also from time to time revoke, suqiend or vary any sudi orders 
and provisions previously made. 

> m9) » OaL W.N. 786. 

(Sib) Mm n 0 i V. PitH Lai, 1970 P. ft B. 961. 

(tel) FfadUNfad ▼. /iamimaatka Ma^ (1978, 1 An. W.R. S2t 1978 A.P. 6. 

' (^) 1971 AJP. 898. 

(188) ftuMs V, ^«Sif y i I 19*8 A.t. 267., ... 
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3. ChIHtom to b* aMaaltad. 

2. PilMhMM o* wUah •»d«ra mat toM*. 4. Mbfa*MMc» 

1. Gaaeral — ^Thu section provides iot the Court making suitable orders for the 
^tody of the children of the parties in any proceeding under this Act, and empowers the 
^ tilt to pass such interim orders as to their custody, maintenance and education as may be 
decree with reference to such matters. The proceeding 
m whiA the order as to custody is to be passed may be any proceeding for any of the rdiefe 
I^OTided for under the Act Irr a matrimonial offence, such as, for restitution of conjugal 
nghts, judicial separation, nullity of marriage or divorce. Under Section 26 the jurisdiction 
to pass orders with respect to the custody, mamtenance and education of minor cbildien otm* 
tmues even after the mam proceeding initiated under the Act has come to an end These 
orders are e^tially in the nature of interim orders and are liable to be modified, revoked or 
suji^ded if there be a change in the relevant circumstancfs of the partiea*»‘ Even whem 
we decTM in the mam petition provides for it the Court does not become jmetus tjjtna but 
B entitled, on application made by either party by petition, to make further or other orders 
tor the custody, maintenance and education of the childrtn as if the Court still oontmues to 
be seized of the mam proceeding. It js obvious that this section is intended lo serve a Very 
necessary purpose when the parents are wranglmg in the Court, namely, the maintenance 
Md education of the children should not be made to suffer due to the misunderstanding between 
the parents. 

The expression “minor children’* used in this section wiU include children either bom 
the raairmgc or bom to the parties prior to the marriage, or born of marriages which had 
dccla^ a nullity, or avoided by a decree of nuUity or dissolved by a decree of divorce. In 
imenX a prior marriage, thJ, section is not 

in the custody of the parent lo whom they bSSig. 
Whm by adoption mtber of the parties has a child, that also will be included m the expms. 

IT il r u **** was made by the wife prior to her^- 

as she well may under the Hmdu Maintenance and Adoptions Act. It may happen that 
diil<^ to to etther of the parties, prior to the marriage in question, might have been 
^ of thaw as members of the fami^ Since by the 
rift between the part, « some provision has to be made for the custody, mLntenance ^and 
^atitw of those chilto also, it does not appear to be an unreasonable construetbn of the 
word “ehildmn- to make it include such children al«>, though normallv the orfer 
that those children should be m the custody of the perspn to w^om they belong 

of the L-dlSaSSI*! mada.-On the question as to the proper custody 

of tl« chiidren bom to the paities, the various considerations that are ^enCrallv urired under 
the Guardians and Wards Act, for determining the proper custody may bTcLT^ 
thu section also. Where them i, . provisfou fo 

and education, the rule that oner a decree is made h is unalterabje except oi' reviews on 
appeal does not apply. The reason probably is that the decree inT! L^ !!!^ 
cause deab ^th the matrimonial oflLcc a J it 

fo. c«..od, of . 1,0 child™. S«h. pro,!*., k wXdoL^rf 


(934) 


Mmmmami v. Omta Mmk ^974) 2 i,Vf. SS>s isr 



•of file dcc>«e> for it mey well heppea that tlie ipouief may not have any diild at all or any 
lOcSi cliild or ^dren they may hdve might have pused the age of minority* 

This section enacts only an optional provision *** whidi may be availed of by either 
of the parties and does not bind them to have the proper custody of the minor diildfen deter> 
mhied only by the matrimonial Ooort. There is nothing to prevent them from reserting to the 
ordinary Courts of the country for the determmation of the proper custody of the mioM 
children, and for the protection of their property, if any* ’ 

In dealing with an appUcation under Section 26, in the case of a Hindu, the Oourt 
should be guided by the comidcratioas underlying the Hindu hfinority and Guardianship Act| 
1956.**e Subject to the provisions of the latter Act, r^pnd may be had to the following prinda 
pies. The interest and welfare of the child is the paramount consideration with the Court.*** 
Ptmajad* the innocent party is entitled to the custody of the minor child.*** The ftr>n>yr»|Hng oon. 
sideration however is the welfare of the nunon and not th: right of their parent#.*** The we^aie 
of the minor comprehends moral and religious welfare as well as the child's physical well4»eing 
and due regard must be had to the ties of affection.*** Where the father had married a second 
time, the mother, the 6tst wife waa appointed guardian of her female child aged about two 
and a half years and given cuuody till the child attained eighteen yeaiy with liberty to the 
father to tidff the child to his house for three days in every quarter and in addition to visit ^ 
child in her mother's house at all convenient tin»s.*** Where the mother had brought up the 
minor children showering maternal affection aa them while the father remsuned completely 
indifferent to their welfare it was held that it was for the welfare of the minors that they 
should be brought uy by the mother. •*• 

3. Ch il d r en to be cMisaltod.--ln making the order for the custody, 
and education of the children, m additi<m to the wishes of the parties to the proceeding, the 
wishes of the minor children also have got to be consulted and oonsideied. *** No doubt if they 
are too young to have wishes of their own and such wahes as have been es^xeieed by them ase 
really tl^ wishes of either of the parents who have influence over them, the Gouit will have 
to take an oseraU picture of dl the circumstances and come to such ^ ^ werve tbe 

(9S5) SCB draw* M r. Dr. 1960 FimJ. StCL 

(986) C kmii n r. Prm /talh, 1969 Delhi 281. RaiktJttir.S K MMUr, I97| My*. *■-•>« • 
SMma, 1972 KsJ 236. ' 

(937) Smttetti v. Oto i s hft , i7 MLJ. 614t48Msd. 299; 1924Mad.i7S; He OdkimiiMaL 92 
30, 54/ M alw Jtto Jssst y.JttA CMrandlW. 1973 S.a2000* 

(9K) MmkMrgf v. MsdMo. 1932 0«4b. 182. 

(9^ Httr Jws4 V. CMmsmIM, sopn. 
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MmvMr 1979 bttd. 822. 
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interest of the children. The principles applicable under the Guardians and Wards Act in 
in such matters may well be invoked for coming to a just conclusion m an application un«l <T 
this Act. Amnash Devi v. Dr. Khasan Singh *** 


4. MaintasMBce. — Section 26 vests a discretion in the Court to make an order for 
maintenance of children pendtntt UU on application made for the purpose.*** Even while grant* 
ing mamtenance pemltnU Itf to the wife or husband as the case may be regard should also be 
had to Section 26 and in the application for interim maintenance by the wife under Section 24, 
the Court can grant relief to the children also tmder Section 2§ in a proper case.*** Where the 
amount needed for the child’s maintenance has not been included in fixing its mother's alimony 
she may seek the child’s mamtenance m separatAjproceedings.**’ The fact that the minor child 
IS living with his mother is not a ground by itself for rcfusmg him relief by way of maintenance 
and It is wrong to pfMumQ that unless the father can spare some money after maintaining 
himself} his aged mother and his brother he has no legal obligation to maintain his own minor 
son, of course in accordance with his status and standard.*** 


27. Dhsponal of propesrty.— In any proceeding under this Act, the Court may make 
such provisum* in the decree as it deems just and proper with respecet to any property pre* 
sented, at or about the time of marriage, whidi may belong jointly to both the husband and 
the wife 

NOTES 

This section empowers the Court to make in any proceeding under this Act 
adequate provision with respect to properties presented at or about the time of the marriage 
which may belong jointly to both the husband and wife. The application may be 
made before the close of the proceedings and the order may be made at the tune of 
passing the decree or liberty may be given to the parties to apply for an order of dis- 
posal of the properties in the proceeding on any subsequent date The words “at or about 
the time of the mam^e” practically detemune the scope of the jurisdiction of the matri* 
monial Court with reference to nuking orders for disposal of the properties. Firstly, the 
properties must have been presented at or about the time of the marriage, M.D. Krishnan v. 
M.C. Padm*** and secondly, the properties must belong jointly to both husband and wife. It 
u a vested question not capable of easy or certain answer whether a property or a present 
made at the tune of the marriage belongs to both the spouses or to one of them and if so to 
which of them The answer must relate to the custom and usages and the consciousness of 
the community m respect of such matters. There are certain presents which are made only to 
the bride, certam others which are made only to the bridegroom, and still others which are 
intended for the benefit of both the parties. Whether a particular present belongs to this or 
that or other category, has to be decided by the matrimonial Court The expression “may be- 
long jointly to both the husband and the wife” shows that the Court has power to decide whe- 
ther the properties belong jointly to both or to only one of %hcm If the intention of the Lreris. 
lature were merely that the Court has power to prov.de under this .ectnr with resnect to onlv 
properties vj.ch readmitted by both the parties to bejpng to them jomtlv threxpression 
“may belong” would not be appropriate, the proper words being “belongs jointly to both the 


(944) 1960 Punj 326. 

(945) BtbMial v. Prm Lata, 1974 Raj 93. 

(946) AppaRaa y Pmniammma, (1974) 2 An. WR.359: (1974) 2A.fL.J 159. See aUo f), 

joMrf. 1976 Kam. 215. -mo 

(947) Paul Dkamtkt Pm^ v.Baiaaim Kanji. 8 Oi^. L.R, 888t 1968 Cm). ISO. 

(948) AikUk T. D.C. Tnfgrt, 1970 MU 9Bi 101. 
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husband and the wifr". Even when the Court does find that s particular property does not 
belong to both the parties, but only to one ol them, it has Jurbdiction to embody any provision 
in the decree with re«pect to such separate jtfoperty. Section 27 does not exclude the juris* 
diction or the power of the Court to pass an appropriate decree in regard to the property 
which may belong either solely to the husband os solely to the wife. This power is inherent 
m the legal proceedings which ig)propriateiy anse under the Hindu Marrirge Act. The sec* 
tion does not exclude the general power of the Court to pMs an appropriate decree in regard 
to the property beloog^g exclusively to either the husband of the wife.*** Since in 
view of Section 21 all powers of a civil Court, subject to the special provisions of the Hindu 
Marriage Act are available in dealmg with the proceedings under the Act, by virtue of 
of Section 151 and Order 7, rule 7 of the Code of Civil Procedure the Court has power to pass 
a decree directing the husband to return to the wife her ornaments and other mticles.*** 


*[28. Appasila frosn daerMS and o*daa«.— ( 1) All decrees made by the Court in. 
any proceeding.under this Act shaU, subject to the provisions of sub-section (S), be appealable 
as decrees of the Court made in the exerdse of its original Civil junsdietion. and every 
such appeal shall lie to the Court to which iqspeals ordinarily lie from the decisions of the 
Oourt g^ven in the exerdse of its original civil jurisdiction. 

(2) Orders made by the Court in any proceeding under this Act, under Section 23 or 
section 26 shall, subject to the prodsions of subjection (9), be appealalrie if they are not 
interim orders, and every such appeal shall lie to the Court to which appeals ordinarily lie from 
the derisions of the Oourt given in exercise of its original civil juriidJction. 

(3) There shall br no appeal under this section On the subject of coats only. 

(4} Every appeal under thu section shall be piefrrred within a period of thirty days 
from the date of the decree or order ] 


I. fleop* of tho — cUoo . g. Lin totloo 

2 tmnun of ap ps a l 

1. 8«apa aftka aectioB.— Section 28 (1) provides that all decrees passed by the 
Court in any proceeding under the Act are appeidable to the Court to whidi an appeal lies 
from the decisions of th^ Court in the exert^ of its original civil jurisdiction. No appeal wfil 
however lie on the sul^t of costs only by reason of Section 28 (3). The provisiao for ffling 
a second appeal evtn after the substitution of Section 28 by Act LXVJJJ of 1978 
to be Section 100, Civil Procedure Code and a second appeal will lie only on the grounds 
provided for in that sect«».*** 

In a proceeding under the Hindu Marriage Act the Court may have to pass orders 
other than under Sectfons 24, J5 and 26 ••• ‘jbe proviiiosi regarding ap^iealsfrcHn osden in 
Section 28 (2) is confined to only orders of a permanent nature under Sections 25 i^d 26, 
»S«Auitiit«4 by Act LSCVin efim. S. l9. 

(999) Cami AuMd V, Om 1971 Afl I 4 . lUOt 19^ All. 159. 

(9SI) JMqf 1978 AS. 279. 

dSi) «hlJKn(av^gbiHbt979 A8.9i. 
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8o with refpeet to interim orders or any order other than one of a permanent nature under 
Sections 25 and 26 there is no appeal. 

No appeal, is contemplated under the amended law against an order under Section 24 
of the Act. What has not been expresdy included in the new section must be inqtlied to 
have been eadnded. Tlierefote no appeal lies now againat an order under section 24.*** 

The ^ain language of the provisiona ol Section 19 of the Marriage Lavrs (Amendment 
Act (LXVXn of 1976) clearly shows that an appeal nOw lies only against three Uadanf orders 
under the Act, namely (t) mdiere a decreoe is passed; (u) where a final order is made in 
respect of permanent alimony under Section *25 or (sis) fmr the custody of minor children 
under Section 26. The right of appeal is not an inherent rig^t, but is a a tatutory right which 
can be oonfened only by law enacted by a con^etent LegUature. Ther%dd'<>f havsig 

been restricted by Section 19 of the Amending AOt, the ri^t originally resiwng in any person 
agg r ieved by an ordei under Section 24 of the Act to prefer an appeal against the same has 
now been taken assay.**' Prior to the substitution of the present Section 28 some decisions 
had hdd that a revision from an interlocutory order under the Act was oompetont under 
Section 115, Civil Procedure Code. But in view of the insertion of a proviso to Section 115 
by the Civil Procedure Code (Amendment) Act of 1976, such revision is no longer com- 
p^ent. It may be that under Article 731 <A the Constitution a Court may, in speeial 
-dreumstanoes mterfere. 

Section 28 only indicates what can be appealed against but not sdio can appeaL 
This would be a matter governed by general princi]^es.*** 

The amended provisioas of the Act apply to pending appeals by reason of Section 39 of 
the Marriage Laws (Amendment) Act, 1976.*** 

A second ^ipeal against an appellate order to the High Court is maintainable.*** 

2. Fornm of appeaL— The forum of appeal depends on the law for the time being 
in force in that respect*** Where the decree is of the Court of a civil Judge semor 
division, which Court had been notified by the Government under 3 (4) at having 

jurisdiction in respect of matters under the Hindu Marriage Act, appeal fiom such deeiee Iks 
to the District Court. Xn the absence of any such notification^ wfafre a pe^tkm under the 
Act is decided by the Additional District Judge who forms part qf (fre J^ria Court, ai^ieal 
from his decision will lie to the High Court.*** Reading Section 28 of the Hisufra Marriage Act 

(954) «H«» V. AshMiL 1977 H. P. 9Si OwM v. Tmrn^ 1»77 ILP. 

(955) Ssms Bm*« V. Bmdn, 7» Fuaj. UK. SMt Wf P. ft H. S8S. 

(996) Tma abigk V. 1974 Rai. 21. 

(997) SmJtriMy. Btn d m lali 1977 CM. 198; v.£ 4MW 1977 fiLp.271. 

(998) C' m *m k m StHtk AW v* fuwa, Shtglt, 1978 AO. UJ. 284. 

(989). aim V. P rn MIk. 1980 Bom. 921; MtlU/fa v. MtUttB, 1980 Mie. 292t v. UtmUm 

Book 42; EMM y. DtH Em, 1961 H.P. 7. 

(960) VMmmd^.r0iymM,ymiMimi Ayy. vrJbfrM U«2]ii|a P7b . 

XUhm sopra; Osvsftw v. Msapds. sopn. also Et^m v. T^Utmm, 1981 y 

WaM, 1961 Old. 281. ^ ^ 

(961) ARMv.PmMLs«pse. 
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and Mctioir 15 ol the Mudrea City Oral Court Aa t<^ther» itia deer that if a pe^jticiti^«n4er 
the MarrUge Act had been diapoted of cither by the prioe^al judgi; Of tiNs Chty Qi^ Cfiintt 
or b^ the Additional Judge of that Court, an appeal will lie straightaway to the f^^h Court; if 
however it is dnposed of by an Assistant Judge of the Coitrt an appeal will lie only to the 
principal Judge.** • 

The finding of fact arrived at by the first Court ahey i^ipreoiation of the evidence should 
be reversed only when the evidence taken as a whtde candoit reasonably justify the oondhaisp 
arrhred at or when there is an element of in^nobabHtty arising from prosred esreamslaneei 
whidi in the opinion of the Court outweighs such, finding.*** The scope of iiiterfbtenoe# 
according to the Supreme Court is as follows: in giving the finding the Goart| ignteso 

such an important piece of evidence, and other pieces of evidenoe which areequafly Im pty t i m* 
are shosvn to have 'been misread and misconstrued and this Court comes to oonehssian 
that on the evidence taken as a whole no tribunal could properly as a matter of 
inference arrive at the oondusson that it has, interference by this Court Will be called for**.*** 

But where the question is not of credibility of witnesses based entiitsly Qq (he d^nreanouc 
but a question of inference from facts, the Court of appeal is in as good a positkaa as the t^al 
Court and is free to reverse its finding if it thinks th^ the inference made by the trud judge 
is not justified. KotifialjMv^lVasakht Ram*** and Rad&a Prasad v. GtyadJ^.*** 

The scope of an appeal under this section is the same as under the Civil ftocedarc 
Code and hence in a second aopcal there can be no interference with findings of feet: JwtAai 
y. Ningappa.**^ ' ' 

An appeal from an a^iudicatton under Sections 9. 10, 11 or 13 of the Act should b*' 
treated as a Civil Miscellareous Appeal and not as a regular appeal under sectioa fifiiof die 
Civil Procedure Code. Though such adjudication is icgarded as a decree, it is only for the 
purpose of the particular section above-mentioned and having been given in a piooeeding not 
started with the presentation of a plaint ft oannot be regarded as a dMifee for thh pujpose pf 
Section 96, Civil Procedure Code: Varedakskm v Vasfrtddt.*** 

Vathseda v. Memohatan ••• holds that where an parte orde^ of uul^ty of poairiage was 
passed It w4s Subject fo the result either of an application to set it ^i^e or, pa ^pe^ 
preferred aj^inst it and p marriage contracted after the *x Parte decree ftwfid vali^^ 

the ex Parte decree was subsequently set aside: S’rralso Chandra Mo/nni y- A^jpoft ffatad *** 
The reasoning for the contrary view contained in Mekan Mwori v JTiuim Kumat*** is iwt 

(962) BelMSinghy Jtid Kamerx, (1972} 2 M.L.J 53 85 L.W 16: 1972 Mad. 278. 

(965) Garaw rt Xwr v. Rertedtr, 80 P\inj L.R. 507. 

(964) Snmst J. Wktu v. KeOUa O WJktt 1958 S C J. 8S9. 

(965) 1961 jail. 

(966) 1960 8.0. 115. 

(967) I96S Myi. 9. 

(968) 1961 A.P. 350. 

(969) 1960 llsd.405. 

(970) 1967 8.a88l. 

(071) tm M.P. m 
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in principle or authority and must be held to have been overruled by the 
decMon oftbe Supreme CSourt in Qkmdn Aioht»t*s csi*.*** 

An ^ipeal under section 15 of the Letters Patent is maintainable under section 28 
againet the decision of a sin^ judge of the Ki|;h Court on appeal from the decree of the 
Qty Civil Gouit« Madras FiVa R«diH v. KtstctnmtU • 

3. Uassitatlon. — Section 28 (4> provide<« a period of limitation of thirty days for an 
^[ipeal horn the date of the decree or order Appeals from decrees and orders under the Act 
are not excluded from the operation of the* Limitation Act The linutation of thirty day* 
in Section 28 (4) as it now stands is applicable only to first appeals.*^^ The limitation for a 
second appeal would be 'the same as for any other second appeal, namely ninety days,*^* 
Though the Marriage Laws (Amendment) Act, 1976 curtails the period for filing an appeal, 
the applicability of Section 5 of the Limitation Act to appeals under Section 28 is not 
exdnded.*** In calculating the limitation penod of thirty days for an appeal under the 
Hmdu Marriage Act the appeUant will be entitled to exclude the period spent in obtaining a 
oepy of the decree.*** If the purpose of section 28 (4) was to stop time running in case a 
copy of the decree was not supplied free of cost as contemplated in Section 23 (4) the legislature 
would have exprealy provided for the same m Section 28 (4). If the concerned party does 
not ask fora copy of t^ divorce decree as contemplated in Action 23 (4) the non.fumishing 
of the tame free of cost by the Court does not save the party from the applicability of the law 
of limhatioo prescribed for filing the appeal under Section 28 (4) withm a period of thirty 
days from the date of the decree of dn'orce,*** 

*(28*A. Enforoamuit of decrees and orders.— All decrees and ore’en made by the 
Court m any prowcedmg under this Act shall be enforced in the like manner as the decrees 
and ordeni of the Court made m theexerciie of its origmal civil Jurisdiction for the time being 
are enfiaroed]. 

NOTES 

A decree for restitution of conjugal rights may be executed under Order 21, rules 32: 
and 33, Civil Procedure Code. Orders under Sections 24 and 25 may be executed under 
Ordtf' 21, nJe 30 of the Code. 

An order granting alimony pmdtHU UU can not only be executed by the wife, but when 
the payments arc made a condition precedent for the taking up of the trial of the petition or 
of the hearing of the appeal, and the order is not complied with, the petitiem or the appeal 
may be dismissed.**' 

(972) 1965 M.P. 194 

(979) 19G9Mw1.235:81 L.W.490 

(974) CM^tdtrDay. Haiti 1979 Delhi 29. 

(975) V. Shoot,, 1978 AU. 279, Smjif Kmar v. Tmrsm Siogk, (1977) 79 Pudj. LJl. «67. 

(976) Imhaa v. SAnh, supra. 

(977) Kmitthaa v. EamtlSavh, 1978 M.P 245. 

(978) rAmifcf Deo t. Ram Bala, tupra. 

(979) SaojUKaarv. larsoaXat^tapt*. 

(980) MaURagim PtOa, v. Aapa»^^, (1956) 2 M.L.J. 2W. 

* Safamtiited by Aa LXVIIl of 1976, S. 19. 
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Wbere sn order is made under SectiM 24 for eqwnaee mod nuintenane*. the fact Umt 
the main petiUon itielf b withdrawn by tbe'perKm against whom that order v«-at made would 
not bar the enforcement ol that order by execution jKruknm v. Thntambtl *** 

Where the husband is directed to pay maintenance to th* wife under Section 24 and 
the maintenance falls into arrears, the Court can enforce obedience to that order by stopping 
further proceedings started by the husband* Rameehtmin v. 

SAVINGS and repeals 

29 Savings.— (1) A marriage solemnized between Hindus before the commencement 
of this Act, vdueh is otherwise valid, shall not be deemed to be invalid or ever to have been 
invalid by reason only of the fact that the parties thereto belonged to the same goira or 
pravtra or belonged to different religions, castes or sulvdivisions of the same caste 

(2) Nothing contained m thu Act shall be deemed to affect any right lecognised by 
custom or conferred by any special enactment to obtain the dissolution of a Hindu marriage, 
whether solemnized before or after the commencement of this Act. 

(3) Nothing contained m this Act shall affect any proceeding under any law for the 
time being in force for declaring any marriage to be null and void cr for annulling or 
dissolving any marriage or for judicial separation pendmg at the commencement of this Act, 
and any such proceeding may be continued and determined as if thu Act h^d not born 
passed. 

(4) Nothing contained in this Act shall be deemed to affect the provisions contained 
in the Special Marnage Act, 1954 (XLIII of 1954) with respect to marriages between Hnsdtis- 
solemmz^ under that Act whether before or after the conuneacement of thu Act 

NOTES 

This section contains the savings in respect of some matters which otherwise woutf 
require a different condusion. The first savmg is that a marriage solemnised bctwecis 
person*! belonging to the same gptra or pnnara or belonging to different religions cas:rs, or sab> 
^visions of the same caste, which was solemnised before the oominencen-.ent of thu Act, if 
otherwise valid, should not be considered invalid. The Hindu Marnage Disabilities Reinova> 
Act, 1946, section 3 had laid down already that no text, rule or interpretatim of Hitfdu fawr 
or any custom or usage would render a marriage between two Hindus which was otherwiK 
valid to be invalid by reason only of the fact that the parties there* o belonged to the same 
gotra or praeara, or to different sub-divisions of the same caste But ewn af cr this Act 
Hmdus belongmg to (Afferent castes coidd not marry under Hindu taw A fiinhcr legulation 
had therefore to be enacted. According the Hindu Marriages Validity Act. 1949 was- 
passed providing that notwithstanding anything contained in any other law for the time being in 
force Or in any text, rule or interpretation of Hindu law or in any custom or usage r o Hindu 
marriage which was otherwise valid shall be invalid or deemed ever to have been nvalid bf 
reason only of the fact that the parties belonged to diffeient religirn% castes rr tub>castes. 
Both the above Acts have now been repealed and Section 29 (1) has repr< ducet the provisions 


(981) (1989) i MXJ. 3281 «2 LW. S8 
^989) I98|]i^76w 
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of thote Acti. The provuipns of thfe s'tijbHKCtk>h arc a)>i>Ti6ftbIe with rctfospeClii>ft“’ effect. ••• 
Hie leeond savn^^ is of any light recogftfeed by custom* Or conierred by ahy special eUatfti 
inent,»«» which has not been repealed by section 30 to obtain the diswiution of a munriag^i 
whether it it solemnised before or after the commencement of the Act. It might thus be 
possible m some cases for the parties to have three modes of dissolution of marriage. *•• 

Section 29 (2) saves the right of dissolution of marriage recognised by any custom or 
eonfened by any spccitd enactment ta for mstance the Ttavancore Nayar Act which has not 
been repealed by Section 30 of this Act This does not mfcan that a Hindu marriage governed 
by the Nayar Act cannot be dissolved under Section 13 of the Hindu MarnageAct add that 
resort should be had only to the provisions of the Nayar Act. The fact that an existing right 
has been saved in a new enactment docs not by uself mean that a right conferred by the new 
enactment is unavailable to a party entitled to the benefit oi the saving. Chf/tafipaa v. 

Madham *** 

Such a custom not being abrogated it is open to the parties governed by this Act to 
still adhere to those customary forms of divorce instead of resorting to the Court under the 
provisions of this enactment. Art Lachtahv. At* Baijtratbatv JAilhram*** In 

addition to these customary forms of divorce, there are abo certain statutes conferring the 
night twi the spouses to have the marriage dissolved under the provisions of those statutes. 
Even though these statutes have been repealed by the next section as unnecessary m view of 
the comprehensiveness of the provisions of this enactment, a proceeding already commenced 
under such a repealed sta‘ute may be continued, conducted and decided under such a statute. 
If no proceeding under the statute repealed by this Act was pending on the date of the Act, 
ar%ht to divorce given by the repealed statute on the ground of desertion fora particular 
period cannot be availed of by a petition after its repeal by the present Act. Section 29 (2) 
excepts Customary divorces and divorces available under the statutes not repealed by Section 30 
Sttabat V Ramchanara Vasappan v Saradha,**'* Balwaut Singh v Balwant Kaur,*** Blhi- 
v. Vmkamchanat***y (pending proceeding under a repealed Act can be continued). 
The Travancore Ezhava A^jt of IlOO is a special enactment ccHumg within the scope of 
Section 29 (2).»»» The right to obtain dasolutioa on a petition under Section 15 of the Cochin 

(983) Kutmt v. Cktrwv Lgl, ISCO All 446. 

(984) Xamtia JVair t. fimg/tdta PlOti, 1958 Bom 12, Bdtmm v. Hussain^ps, 1985 A.P. 455. 

(985) Sttabat v. Hamckaitthm. 1958 Bom. 116. 

(986) CMIapltn v, MaOmi, 1961 Ker. SUi LL.R. (1961) 1 Ker. 93. 

(987) IbwI. 

(988) (ld63) 1 An. W.R. 295 

(989) 1961 (2) G L J. 469. 

(990) 1958 B, 116 (FB.) 39 Bom, L.R. 885. 

(991) 1958 Ker. 39 (FB.). 

(992) 1957 Pepsu 1. 

(993) (1956 , 2 M.L.J. 75: 69 L.W. 2l3. 
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Nair Act b also saved by Section 29 (2).* •* Tlie provbbns at to dissolution ofmaniafc 
oontsdned in the Madras Aliyasanthana Act are not aflfected by the Hindu Marriage Act* 
The said right exists and continues to be availtble to parties governed by the former Act.*** 

Where an otd^ of ditfdution of mamage luul not been parsed prior to tliie rcpeal- 
of the Travancore Nair Act such 0a order csumot be Raised thereafter except in accordance 
ami cmifonnity vdtfa ^e psovbioits of the Hindu MarnagirAaf 1955, be it that tbe matter b 
peeing in the Court of first instance or the appjellUue Chart or revisamal Court**** TIte 
third savmg saves sUl proceedings under the previous law for declaring any marrmge aa owl 
ai^ Void or for annulling or dlbcdtmig any marriage or for decree foe judicial septration 
pending at the commencement of this A^t, ^md sayp that any such proceeding may be continumi 
and determined as if this Act, has not been pass^. The fourth and the last saving is wbh 
respect to marriages between Hindus solemnised under the Special Marriage Act of 19S4 and 
says that those marriages, vdiether solemnised before or atter the commencement of tins Am,, 
shall be governed only by that Act. 

30. Repesda.— The Hindu >larriages Dbabiluies Removal Act, 1946 (XXVIII of 1946)» 
the Hindu Marriages Validity Act, 19^ (XXI ot 1949), the Sombay Prevention of Hindu 
Bigamous Marriages Act, 1946 (Bombay Act XXV of 1946), the Bombay Hindu IMvorde 
Act, 1947 (Bombay Act XXII of 1947), the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949 (Madras Act VI of 1949), the Saurashtra Prevention of Hmdu Bugamous Mairriagcs 
Act, 19IK) (Saurashtra Act V of 1950), and the Saurashtra Hindu Divorce Act, 1952 (Saurashti^ 
Act XXX of 1952), are hereby repealed. 

MOTES 

1. Roptnln.'-Tbe section mentions the Acts which have been repealed as unnecessary 
m view of the Comprehensive pi ovttions of this enactment. But if proceedings had been 
started prior tu t his Act under any of the repealed enactments those proceedings are l 
under Section 29, as already seen. 

Section 30 has been repealed by the Rerealmg and Amcndn cnt Act, 1960 (I,VHI ot 

I960), 


- f . 

Mirnmbmm, ItWXer. LT. «99 

m) Amu V. impi (1973) 1 ^ 
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THE HINDU MNOBITY ANDGUAHMANIBIP ACT (XXXH OF 195^ 

Jfim iMU tit 27A Angiutt 1996. 

The fdloiii^g Act of Parliament recei ved the ament of the Preaident on the 25ch 
Atiguitt 1956 and is hereby pabhshed for general infonnatioa: 

Jbi Aft •mni omA coi^j ttrUm parts ^ tit law ttlahat tt wuaottij and foor^wuHP 


Ba It enacted by Parliament in the Seventh Year of the Republic of India as foIlow!>: 
1. Short tide aad esteat — (1) Hfs Act may caOed Tbb Hindu MincmiiY and 
GoAWMANsmp Agt, 1956. 


2. It extends to the whole of India except the State of Jammu and Kashmir and 
applies also to Hindus domiciled in the territories to which this Act extends who are outside 
the said territories. 

NOTES 

Scope. — ^The preamble makes it dear that this is an enactment undertaken to amend 
and codify certain parts of the law relating to minority and guardianship among Hindus. 
Tbh s not a complete code with reference to the entire law of minority and guardianship 
amongst the Hindus. Its provisions mainly intend to crystalise m a statutory form who arc 
the persons entitled to act as natural and testamentary guardians of Hmdu m>norsand also to 
impose upon their powers certain restrictions.t With reference to those matters which 
are enacted upon expressly by this Act, this prevails, and any incident of Hindu Law to 
contrary or any provision of the general Act governing minors, namely, the Guardians and 
Wards Act, to the extent it is incoosistent with the enacted provisions of this Act stands 
abrogated But in the wide field still left untraversed by the provisioiu of this enactment, the 
incidence' of the old Hindu Law as it obtained jwior to the enactment of this 
Act at ^11 ns the provisions of the Guardians and Wards Act which is a more com. 
peehciuive legislation governing minora aud guardians generally, will apply.* It is rather 
difficult to see why the LegAature did not enact, by a simple and single proviskm, that the 
law governing the Hindus widi reference to imnonty and guardiaodiip will be the law 
in the general Act, the Guardian* and Wards Act, becaiue it is difficult to see any improve- 
ment in this Act over the provisions of ihe general Act. 


^ " Wi^-y ».iUt vm rf pwrip— ofthhAc d-n 

provided, id dero,.tion ol. the GoudiDU 

^Qd W3jrds Act, la90* 


This s^oo says expiwly that the prorisions of this Act, shaD be in addition to and 
not, save as hereinafter provided, in derogation of the Guardittty and WMds Act, 1890. TU» 


ID Fa*«r Malms V. la#e gbaiipf^l»Rl|.p.L.J, m. 
d) Had. 
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if whM «e luKM already iadBe*ted in the diaeotgian under SectloB 1. Under the mpwwwWHii 
«f thif fectioa the p ro v idonfol thii Act are merely iqypiementeiy to the fMfidewef the 
GtiafdUuifl and Wards Act ot lt90 and do not derogate from the provisions of the latter Act 
csMept when sudi derogation is ei^Mressly |vovided for.* The provisiasw of this Act and of Use 
Guardians and Wards Act are Conqiietnntary. In ease of Kpugnancy the fonaer Act would 
prevail** The need for this Act seenu to be the provision, ia the general Act eneeptiug the 
personal law governing the parties. 

In inew of the provbions of Section 2, the persom falling under the defi nitin o ofthe wmd 
^guardian* in Section 4 (2) ol the Guardians and Wards Act which does not restrict its meanin g 
to the person either ^ipointed as a guardian or declared as sndi by the Court, the Qouit 
can pass an order against a dr ^oeM guardian also under the provinons of Section 4| (3) ofthe 
latter Act. Merely because a dr JtteU guardian is not e a pressly induded in the definkten of 
guardian in Section 4 (h) of the Hindu Minority and Guardiansh^ Act, that does not prevent 
the operation of Section 41 of the Guardians and Wards Act against a dr /arts gnardian.* 

3. AppHenriow of Act.— (1) This Act apjdics — 

(a) to any person who is a Hindu by rel^ion in any of its fimmis or developments, 
indudmg a Vurashaiva, a Lingayat or a follower of the Brahmo, Prartbana 
or Arya Sam^: 

(3) to any person who u a Buddhist, Jaina or Sikh by rdigion: and 
(c) to any other person domiciled in the temtories to which this Act extends vrho it 
not a Musbm, Christian, Parsi or Jew by religion, unless it is pro v ed that 
any ruch person mrould not have been governed by the Hindu Law or by any 
custom or usage as part of that law in respect of any the matters 
dealt with herein if this Act had not been passed. 

Explanation . — The following persons are Hindus, Buddhists, Jainas or Sikhs by reU|^ 
as the case may be : 

(t) any child, legitimate or illegitimate, both of whose parents are Hindus, Buddhists, 
Jainas or Sikhs by religion; 

' (n) any child, legitimate or Qlegitunate, one of whose parents is a Hindu, 

Jaina or Sikh by religion and who is biuu^t iq> as a member of the tribe, 
community, group or family to which such paroit belongi or bdonged; and 
(aii) any person who is a convert or re^xiavert to the Hindu, Buddhid, Jason tm 
Sikh rd%ion. 

^ (?) Notwit h s tan d in g anything onntained in sub s ect ion (1), nothing oontained in this 

Act shatt apply to the members of any SchcdtiTed l^ibc within the of fThinsr 23 ni 

(S) Irntr Makm V. /aSw Kamarl, 1972 IIPJhI. 77S{ v. .hairigsfc (1979) 75 fwg. LJt. (D.) 
3l8;jbtfk ««lrv.Assh«i«|.(1970) 77 Puai. LJL 97; Jfasm v. Bima, Itit Bom. 199: ImiliMv. 

1961 ILPXJ* Nmo. Atelwmi v. rshiiU»r»oia. (1979) 1 Aa. W.iL 513,915: (t979l 

I A.PAJ.67, 

(« gksoBuifcv. Bnihid JUiblAJU (1965) Out. 8|9r 1996 Oihm60i 
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Article 366 of the CiaoMitution unk« the Central Oovemnent, by ni^tificatiop io tbe 
Official Gaaette, otherwiK directs. 

(8) The express^ **Hindu" in any portion of this Act shall be construed as if it included 
a person who, though not a Hindu by reii^on, is nevertheless, a person to whcnn this Act 
applies by vhtue of the provisions contained in this section. 

NOTES 

RftgaHjng the applicability of this Act since its applicability is enacted in the same 
language as tbe Hindu Succession Art and tbe Hindu Marriage Act, the commentaries theic- 
nndcr may be referred to and hence no separate discussion of that quesiton is called for here. 

4. Daflaltisms.— In this Act,* 

(a) “minor** means a person who has not completed the age of eighteen years, 

(4) ‘'guardian**, means a person having the care of the person of a minor or of his. 
property or of both his peisoo and property, and includes — 

(i) a natural guardian, 

(If) a guardian appointed by the will of the mmor’s father or mother 
(ill) a guardian appointed or dedaied by a Court, and 

(ip) a person empowered to act as such by or under any enactment relating to any 
Court of Wards 

(p) “natural guardirn’’ means am of the guardians mentioned in Section 6 
Svesioa 4— Syawpsia 

J. Mfa«l4ty 2. Oaardlaa 

1. Minority — Minor is defined here as a person who has not completed the age of 
18 years. Contrasting this definition with the definition ot a minor under the Indian Majority 
Act, It will be found that the definitions arc not identical Under the Indian Majority Act 
if the mmor IS the ward of a guardian appointed by the Court or is a ward under the 
Court of Wards Act the attainment of majrrit^ is fixe^ at the comj^etion of 21 )ears and 
not OQ the completion of 18 years as provided for m Section 4 (a) of thu Act. When 
there is a difiercpce between the enactment m this Act and.aDv other provision, it is this provi- 
sion that must prevail both bccaitse this is a later provision dealing with the same subject of 
minority and also because to the extent of that subject as applicable to tfcc Hindus this is a 
codifi^tionin the sense of a complete enunciation of the law. So where there is a guardian 
appointed fora Hindu minor by Court or even when a Hindu minor is a ward of a Court of 
Ward?, the mmprity may be held to tcynunaie with the oomi^iion of la yean and not with 
the oompletiOQ of 21 .yean as provided for in .^he Qiker aaaietmeatt The only mher way df 
rcconaling this definition of a minor as a person who has not completed the age of 18 yean 
IS to construe it as merely mdicating that up to the completion of 18 years he is a minor but 

not that he is not h minot^'^evfen* after that4^ if thete H'l^e p|hei:sUtW w^m^ P«>io«W 

the slge Of imnjSrit^ '4’here k fid douBf that the ybnfi of tl^e defiiui^ ^ .4 (aj 

room for such contentionVeOd'^tiw Sfectibh ^ exfWenly says that this Act is not 
of the Guardians and Wards Act it is possible to read both the definition here and Uwdefiui* 
tion m the Guardis^ and WM Mi ri^iiSn|^1^0rfty 

be a minor oidinarily on completion of 18 yean but if he has a giy t]ff ti*f*fHr the 
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Guardians and Wards Act or is a ward und^ the Court of Wards Act the age of minonty is 
extended upto 2l years. This is also the effect of Section 4 of the Majority Act which in this 
respect overrides aU other enactaoents to the contrary effect. Swamvwthan v. Angtjarkanni Amnal.* 
As against thi sconstruction, the overriding effect of Section 5 of thu Act may be argend 

2. Goswdiaa.— The guardian is defined under Section 4 (6) of this Act as one having 
the care of the person or property or both of a minor and includes a natural guarduin, a testa, 
mentary guardian, a guardian appointed or declared bva Court and a person empowered to 
act as such the under the Court of Wardi Act. Natural guardian is one mentioned m Sec- 
tion 6, namely, the father or the mother including the adoptive father and the suloptive mother, 
the mother in the caae of an illegitimate child and after her the father, and the husband 
in the case a married girl It will be noticed that a de Jacto guardian who had ^ored 
laigely in the administration of Hindu Law prior to the enactment of this Act is not 
one of the persons mentioned in the definition of guardian He is separately dealt with, 
under section 11 which says that after the commencement of thu Act no person shall 
be entitled to dupose of or deal %vith the property of a Hindu minor merely on Aic 
ground of his or her being the de Jaeto guardian of the minor In the context of Section 4 the 
word “include*’* m clause (A) is used only to enumerate the different classes of persons coming 
within the definition Af^cr the Act a person cannot claim to be the legal guardian of a 
Hindu minor unless he or she falls withm the four cisuscs of pers ns enumerated m Section 4 
(A).* In law there is nothing like a dt Jaeto guardian. The Act is Unuted to guardians >n 
respect of the minor’s person or his property other than hu undivided interest m joint Lmily 
property whether they be natural guardians or testamentary gi'arclirns or guardians appointed 
by the Court • The positoin of a natural guardian, a testamentary gua'dian and a guatdian 
appointed or declared by a Court has already been considered m the chapter on minority 
and guardianship in the mam body of the book When we ceme later on to consider the 
powers of such guardians both under the Hindu Law r^'d under the relevant sections of 
this enactment, we will find that there has been a good deal of restriction by this Act upon 
the powers exercised by the natural and tcstamentaiy guardians ut der the Hibdu Lav.. With 
reference to a guardian appointed or declared bv a Com t, refererce may usefi llv he made 
to the provisions of the Guardians and W-^ids Act as regards both his position and powers. 

next friend need not necessarily be zny of the gtaidirns enumerated m Section 4. The 
powers of a person accepted by *lc Court either as ancxtfnerd cr as a guafdtan-ad bUmoi 
the mmor arc only limited to that legal proceeding ard not beyond that.* With reference 
W the powers of the Court of Wards regarding a ward of Couitthc provision* of the Court of 
Wards Act may usefully be referred to as rcgarcs the position and powers ot the Court of 
Warda 


5. Overridisig effect of Act —Save as otherwise expressly provided in this Act,— 
(e) any text, rule or interpretation of Hmdu Law or any custom or susage as part 
of that law in force immediately be&re the commencement of this Act shall 

(6) (1063} 2 MJ.J.229: 1964 Mad. 11. 

>86* Ker. 269. See Chrfta Jb^a v. 

m td ll a sil t If n tn n, llMOc). ««• 

^ Wa di i fc gi y. law. I960 fat. 0H. 
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ceaie to have effect with respect to any matter for which provision is made in this 
Act; 

(i) any other law m force immediately before the commencement of this Act shal^ 
cease to have effect in so far as it is inconsistent with any of the provisions 
contained in this Act. 

SOP£*f 

Thi* only gives the overriding elect of this Act and provides that any text, rule or 
interpretation of Hindu Law or any Custbm or usage as part of that law in force immediately 
before the commencement, of this Act shall cease to have effect with respect to any matter 
for which provision u made m this Act and that any other law m force immediately before 
the commencement of this Act shall cease to have effect m so far as it is inconsistent with any 
of the provisions contamed in thu Act This 'ection merely emphasises wbat has been already 
adverted to namely, there is a good deal of restriction on and contraction of the powers and 
pnvil^es enjoyed by the natural guardians and the testamentary guardians prior to the 
enactment of this legislation under this Act and that if there is any provision in this Act 
which is inconsistent with anv cxistmg enactment or rule of law or custom the provision in 
this Act prevails over them,*® As regards the question whether the age of majority provided 
for as completion of 18 >ears is postponed till the completion of 21 years in the case of a 
minor for whom a guar^an has been appointed or declared by a Court or who is under the 
superintendence of a Court of Wards as provided lor under Section 4 of Indian Majority Act» 
the Dosition is not free from doubt and difficulty. Section 4 of the Majority Act overrides 
expresslv all other enactments, and Section 5 of this Act overrides all other enactments with 
equal explicitness It is however, surmued that this enactment being a later one and confined 
to a specific community must be held to prevail over the Majority Act. But see Swarmnaihan 
v Angaiyarkormi > » 

6. Nmtaral guArdisns of a Hindu minor — ^The natural guardians of a Hindu minor, 
in respc'-t of the minor’s person as well as in respect of the minor's property (excluding his or 
her undivided interest in joint family property), arc — 

(a) m the case of a boy or an unmarried girl — the father, and after him, the mother: 

provided that the custody of a minor who has not completed the age of five 
years shall ordinarily be with the mother: 

{b) in the case of an illegitimate boy or an illegitimate unmarried girt — the mother 
and after her, the father, 

(e) in the case of a married girl— the husband: 

Provided that no penou shall be entitled to act as the natural guardian of a mmor 
under the provisions of this section— 

(«) if he has ceased to be a Hindu, or 

(b) if he has completely and finally renounced the world by becoming a hermit 
(oau^astka) or an ascetic or sanjan), 

(10) See DuMimam^ v. Bs/amtiAw m i, (1977) 2 M.L.J. 92. 1977 Mad. S04, 

MMk, 1966 OrkM 60, [In caw ot conOict betivceB lUi Act and tin a and W. Act, the^lomer prevaUt. Bui 
we dsfea V. ANN Bd. 79 P.tJL. CP.) -913 lOverrkUotelitGt «f Sei^ 9 wouM aotneato ap^ to 
pravWoM <4 tha a ft W. Act ] 

(11) (1963) 1 MXJ. 



1131 


8. q ns miDU minmutv ans ouASDUNtnip act (sezu or 1956) 

In thi» lection, the cxpreuion ‘father and mother’ do not include a step- 
father and a step-mother. 


1. OMMsal. 3- C««vMrsloa of tko Natoral C«ao«dloa.r 

1-A. Ciwtodr «r Minor’s Property. 4 Itooaoeiotlon of tho wsrld. 

2. OosSody of tho PSrson of o atioer. S Stop-fsthor on4 Stsp-asothor 

1. Gonaral. — After the passing of this Act the question as to who is the natural 
guardian has to be determined as per the nrovisions of the Act and not according to Hmdu law 
before it was codified. This section provides for natural guardianship of a Hindu minor. If 
the minor is a boy, the natural guardians are first the father and then the mother and 
nobody else. If the minor is an unmarried girl, even* then the father comes mas the first 
natural guardian and only after him the mother. If the minor girl gets married, the husband 
becomes her natural guardian The guardianship here means not only the guardianship of 
the person of th* minor but also the separate property ol the minor If the minor has not 
completed 5 years of age, the custody of the minor shall ordinarily be with the mother. The 
substantive right conferred on the mother to the custodv of the minor under Section 6 (a) 
is not subject to any limitation as the one imposed under Section 26 of the Hindu Marriage 
Act that a proceeding between the spouses should be pending before an application can be 
made by the mother for the custody of the minor under Section 6 (a).^* In the case of an 
illegitimate child, be it a bov or a girl, the mother bec'^mes the first natural guardian and 
onlyfatcr her the father ** No doubt if the illegitimate minor girl gets married, ncr husband 
liecomes her guardian both of her person and her property. There is a proviso to the 
section which disables a person from acting as a natural guardian if he has ceased to he a Hirdu 
■or has completely and finally renounced the world by becommg a hermit or an ascetic. The 
mother cannot represent a child who has completed five years of age in a suit agamst the 
father unless the father hns been declared to be incompetent by a Court of law.^* The 
exPbmattOH io the section says that the father and mother do not include a stepi-father and a 
step-mother. It will be seen that there is no provision in this section for the natural 
guardianship of an adopted boy or an adopted girl, since by adoption the boy Cr girl passes 
On to the family of the adoptive parent from the family of the natural parents It is the 
adoptive father and after him the adoptive mother that will be the natural guardian of an 
adopted child Thu u provided for m the next section, namely. Section 7 

As long as the father i^ alive the mother cannot he the natural guardian of the mmor 
and even if the father refuses to act a> the natural guardian or neglects to discharge the 
obligations as a natural guardian, any other person and more so the mother can have 
recourse to legal proceedings and obtain powers to act as the minor’s guardian, Jfaram Singn v. 
Sapuma Kv$r 

A mother living separately from the father for ever twenty yean and managing the 
affairs of their minor daughter who was under her care and protection can be considered to 

(12) 5MlAa timmi v. Mtfrcju, (1973) 2 M.L.J. 286/ 86 L.W 467. 

(13) Atha V. PrilM JUj, (1973) 75 F.L.R. (D.) SIS. 

(14) V. Minor (1966) 2 U.LJ. 42R (The guandianthip coven both the person 

and the property «f the minor.] 

(13) SMa bn v. Bkkm, 1974 (1) aWJfl. U6. 

(16) 1968 Fist. 313. Ol., however v. 9fr—iislsi. (1676j I An. WJL «23. 
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be the natural guardian of the minor, though normally, when the father is alive he is the 
natural guardian* ^ Under Section 6 (e) the father is the guardian whether or not he is 
divorced from the mother.** But where the parents of the minor had been divorced and the 
minor was the only daughter of the parents and the only child oi the mother the mother was 
declared entitled to the guardianship and custody of the minor as against the minor’s father 
applying the principle that the minor’s welfare is the paramount consideration m such cases,** 

The father of a Hindu minor bemg the natural guardian under the personal law 
applicable to the minor did not require the support of any order of any Court under the 
provisions of the Guardians and Wards Act. The position has been further strengthened 
after the passing of the Hindu Minority and Guardianship Act, since the statutory declaration 
in Section 6 of the Act declarmg the father as the natural guardirn of both the jjcrson and 
the property of the minor son svill inevitably lead to the conclusion that an application by the 

father for appomting him or declaring him as the guardian of his minor son under the 
provisions of the Guardians and Wards Act will not lie.** 

1«A. Custody of Minor’s PropeiTty. — The property of which the natural guardian, 
namely the father and after him the mother is entitled to be 'n possession on behalf of a minor^ 
IS the separate or the absolute property of the minor and not the interest of the minor m 
joint family property. The expression “her undivided inttiest m the joint familv property” 
m the opening paragraph of tl'is section shows that there ran be a girl vho may possess an 
undivided interest in joint family property. Joint family property as used in this secaondees 
not mean the technical coparcenary property ofthe Mitok<bara sihrol, because ro female can 
be a member of such a coparcenary Obviously her undivided interest i" joint fam'ly 
property m this section must refer to the interest which a minor girl gets by reason of 
succession to the interest of a deceased coparcener. For ir«t mce, if a coparcenary consists of 
father and son and the son dies having a minor widow, tl c minor wido' ’s interest in the 
family property will be such an interest and the father. m-lan cannot be a natural guaidian m 
respect of the interest Such an undivided interest in the joint family property wil! be held 
by her as a member of the joint family and her father or mother cannot be her guardian m 
respect of that interest for more reasons than one First ©fall, that is not het absolute or 
separate property contemplated under this section so as to let in her lather or mother as her 
guardian m respect of such interest. Secondly she being a married girl the natural guardian- 
ship of the father and the mother cannot be postulated under this section In respect of her 
undivided interest mjomt family property m which her father-in-law also owns an interest he 
will be the manager of the property and the applicability of this section to such property 
cannot arise So also if the joint family consists of a father and several sons and the widow 
of a predeceased son having an interest in the undivided property of the joint 

(17) J<7<«*«v. AattodkMw, (1971)2S.OJ. 17. 1971 S.a 915. a., Rmgawtht Gomdn v. K^pasmmll 
Mtttdu, (1977) 2 M LJ. 128. (Even li the minor diUdien were living with her, she could be termed only as a 
i» fK$0 guardian.] 

(18) v. Bkaikarm 1961 Ker. 154. £5, 8 overrides th** contrary proviiion ia Section IP* 

(2) oi the Travancore Nayar Act of HOD.] 


(19) Smj. MMd V. Vinner Am», 1976 S.a 1999. 

(20) D »ki Um m m M M»Ukr, In re, (1909) I ltL.J. 9«5. 9*7; 81 L.W. 990. 
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family, there can be no question of a guardian icrCfpect of her interest in the family property 
because the father or tome other adult ton of the family will be the manager of the entire pro* 
perty indudiog the interest of the widowed dau{^ter>m*law. This section when it talla of 
the custody of a minor’s propierty deals only vvith the custody of the property which belongs 
exclusively to the minor whether a girl or a boy and not an undivided interest of such minor 
in joint family propel ty. When a Hindu fathn diet leaving sons and minor daughters who 
are also entitled to inherit jointly with the tons to the father’s pn^rty under the Hindu 
Succession Act of 1956, the interest of the minor daughters in the property left by the father, 
whether that property is the father's separate {.foperty or the father’s interest in the joint 
family property, will be the undivided interest in the joint fanaily property and thjs teetUm 
therefore cannot apply 

The mother is the natural guardian of the property and person of a minor under the 
section (after the father). Her remarriage by itself does not operate as a disquaKficaticn. 
Bakfhi Ram Ladhm Ram\, Mst. Simla 

2. Guetody of the person of a Minor. — Normally the natural guardian is entitled 
to the custod; of the minor The father has the natural right he bemg the natural guardum 
•of the minor. •• But that is no reason for holding that the welfare of the minor cannot be 
taken mto account in the matter of deciding the question of custody.'* Hie dominant factor, 
in fact to be considered in deciding the question of custody of a minor child is the welfare 
of the minor.'* Orders as to the custody of a child arc always of a temporary nature and 
those interested in the minor are at liberty to apply to the Court." Where a person 
claims custody in preference to the natural guardian, a heavy burden is cast on such person 
to show that the welfare of the minor demands that custody should be with him." In the 
absence of any finding that the natural guardian was not a suitable person to have the 
custody of minor girls aged 13 and 7 it was held that the wishes of the girls would make 
no difference and an order deciding that the natural guardian should have the custody was 
not wrong;*’ under the Act till the age of 5 is completed the custody of the minor wbetber 
a boy or a girl shall ordinarily b'* with the mother. The expKssion ordtnanty used in Section 6 
(a) is significant It isjusi possible that the mother may be immoral or might have been 
divorced from the father and there may be other circumstances which would induce the Court 
in the interest of the minor to take the minor away from the custody of the nMtber Mid give 
it either to the custody of the father or to somebody else. Butin the absence of any such 
circumstance disqualifymg the mother to have the custody of the minor's person the fatht * 
cannot claim such custody. The natural mother’s custody of her child imder five yean of 


(21) 1950 Poni. 804s Knja Panim v. Buiskmi MaUk, U«R. (1965) Oat 899t 19M Octaa M; 

Smtk V. Gwmm Kn,, 1969 Our. L.J. 872 iPunj.). 

(22) C8. liters V raMaMg«A0i>1976Kam. (1975) Kam. 537. 

(23) Aaagl» v. Ws JI sIWi hii a . I97i Ker. L J. v. PMaMm, (1971) 2S.CJ. 17: 1971 8.0 

315) Smma Kummt v. Mamrqfm. (1973) 2 M L.J. 286: 86 L.W. 4B7, CA v. rsMis nfom. 


(24) iitUai V, Vbmdtr Kmtar, 1977 S.C. 1359/ OS, I 
1378 Ker. 71. 


s lum/ 8 mMs , 


(25) C4. iM9‘t«w*sapta atp.ia6. 

(Ml) MM hk9> V. CsWisi Mmt Strprs. T 

(27) MH6l|giv.X«4Mi( Ann 1*77 (kl.l.J.n3. 
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ftge does not constitute ‘confinement* amounting to an offence under the Criminal Procedure 
Code.** But after the completion of five years, the father's right prevails over the naother tn 
respect of such custody and he is entitled to get that custody from the mother. No doubt if the 
father and the mother sure living together this question of competition or rival claims regarding 
custody of the mmor cannot arise It arises only when there is a separation between the fa* her 
and the mother either by a decree of judicial separation or bv a decree cf nullity of marriage or 
by a decree of divorce. It must be noticed that clause (a) of Section 6 u«es the expression 
“ordinarily” m connection with tlie custody of the mother upto the completion of five ^ears 
by the minor but docs not use that expression with reference to the custody of the father 
after the attainment of that age. From this it is possible to argue that the right of the father 
to have the custody of the minor who is moie than five years of age is absolute 
and there is no question of that custody being taken away Irom him. But this is not 
the correct position m law. The word “ordinarily” mavnot be the appropriate expression to 
be used in connection with the custody of the father m rc«pcct of the minor’s person and 
property. But the legal (XUition l^ this The fa'heris ab olutely entitled to the custody of the 
mmor child who has attained the age of five unless some disqualification i<> established to deprive 
the father of such custody. In BeianCt the position of the father ou-a-m^ his minor child- 

ren regarding his right to custody has been well brought out (vw Ssctioa 185) and is described 
as that of a sacred trust not to be yielded to m favour of a substitute, but if he entrusts the 
custody and education of his children to somebody else the authority thus conferred upon the 
latter is essentially a revocable authority and is recallable by him m normal circumstances 
and except where the Court considers, m exercising its jurisdiction over infants, that by reason 
ofthe creation of associations or expectations it would not be desirable to disturb and disappoint 
them, when the Court will prevent its revocation. The father’s claim to custody is 
supreme. But there can be no question that in all cases of custody of the mmor the welfare of 
the minor is and should be the paramount consideration {Suhamanyam v Santa)* ^ 

3. Goavasraioa of th« Natural Gnardiaa.— Under the proviso (a) to Section 6 no one 
IS entitled to act as the natural guardian of a minor if he has ceased to be a Hindu. 
This IS to ensure that the general rule that the father takes his minor child abo 
into the new religion which he may embrace dots not apply so ai to effect an mroad 
into the numerical strergth of the Hindu community. Proselytisation bv the Christian 
missionaries had been gome on in such rapid strides during the latter half of the nine- 
teenth century and the early decades of this century that many belonging to the Hindu 
community have been induced to embrace the Christian religion A counter-move had 
been started by the Arya Samaj and other reformist schools to checkmate this denu- 
dation of the Hindu community and it was even fell that some statutory check must be imposed 
to prevent what appeared to be at one time a scriOus threat to the Hindu religion usclf This 
section is one of the safeguards designed by the Legislature to prevent the parent who become an 
apo^tate to the Hindu religion taking away with him or her to the new religion a minor child 
bom prior to the conversion. The difference between a child born wuhm the Hindu religion 
and a child bom m some other rehgioa really underlies the principle embodied in this 


(28) Bmtrn Lai v Jittlem, 1969 Delhi S04 

(29) 38 Mad 807. 

0) 1967 Andh. Pra. 294. See (uriher Mokmi v. Kmar, 1977 S.C 1359 and ca cs cited m foot note 
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lection. A Hindu child ia looked upon not only «■ belonging to the parent! but as 
belonging also to the family of which the parents arc member^. But in the case of a child 
belonging to some other rdigion, thu is not the approach and the outlook. A son bom in the 
Hindu fold has to offer religious ministration not only to the father but to the father's ancestors. 
No such corresponding religious obligation is to be postulated in the case of children bom mother 
religions If the father or the mother is allowed to be the natural guardian even after the 
conversion of the father or the mother, the probabilities arc that the tenets of the new religion 
will be instilled in the child's mind and an abhorrence or antipathy may be built by the 
efforts of the converted parents into the mentality of the child This should be prevented 
m the interests of the Hindu community. Presumably with this intention it was that Proviso 
(a) to this section has been enacted 

4 Renunciation of tlie World — ^Proviso (b) to this section provides that a person 
who has completely and finally renounced the world by becoming a hermit or an ascetic cannO' 
be the natural guardian of a minor The words ‘'completely and finally renounced the world" 
must not be lost sight of in the proper understanding and construction of this proviso. 
The renunciation to operate as a disqualification must be both complete and final If a father 
becomes an ascetic and remains an ascetic for some time and then comes back to lead the family 
life, the final renunciation cannot be postulated Such a person can remain the natural guardian 
of his mmor children A question may arise whether a mother who after the father is the 
natural guardian of the minor child is also subject to this disqualification of renunciation of the 
world. The satttas do not provide for or countenance, a woman becoming a sait^t But thn 
proviso does not seem to make any distinction between the father and the mother. It appears 
that m the contemplation of the Legislature, even a mother can renounce the world and lead 
the life of an ascetic in the same way as the father But the real principle underlying this 
proviso IS that, if a person has no attachment to the world and disowns esten his own or hrr 
own properties he or she is not expected to taJte much interest in the protection of other’s pro 
perties or m the protection of the person of the minor. If a man or woman does not care for 
anythmg, not even for himself or herself, for such is an ascetic, he or she is not going to care 
for the welfare of his or her children to provide for which is the mam object of this section 

5 . Step-Father and Step-Mother. — The expressions "father" and “mother" do not 
include a step-father and step-mother in the construction of this section. The reason is obvious 
The interest of a step-mother or a step-father in the welfare of the child cannot be really postu' 
lated, and, more often than not, as the cases of dr faeto guardianship of such persons prior to the 
Act have betrayed, they do not evince the same interest for the well-being of the mmor as the 
minor’s natural parents. Hence it was necessary to provide in the explanation that the step 
father and the stepmother cannot be the natural guardians of the minor children. 

7. Natonal goartUansliip of adopted aon.— The natural guardianship of an adopted 
son who IS a mmor passes, on adoption, to the adoptive father and after him to the adoptive 
mother. 


NOTE 6 

As already seen in the commentaries imder the previous section, in the case of a minor 
child adopted, be it male or female, the natural guardianship of such a child gets transferred 
fnun the natural parent to the adoptive parent. As in tbe ca'c of nt^ural pir^s, the father 
has a, pripT right to be n^ttiral guardimi, and only after the father, does the mothie|r come in 
The natural father and the natural mother of the adopted child have no right to be the natural 
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guardians even after the death of the adoptive parents* In view of the abolition of d$Jati9 
guardianship under this Act (<w Section 11) when a boy is adopted and subsequently the adop> 
tive parents die, any dealing with the property which will be binding upon the minor must be" 
made by one viho is appointed a guardian by order of Court. The position is the same even in 
the case of a non.adopted child whose parents are dead. 


Hie guardianship of the adopted child, where the child is a girl, is the same as in the 
case of an adopted boy. If there cannot be any distinction between a natural son and a 
natural daughtCT for the purpose of preference between the parents, there is no reason 
why, there should be any difference with reference to such preference as between the adt^ 
tive parents A case may arise where a girt might have been adopted by a %voman prior to 
her marriage, in such a case the only natural guardian for such a g'ri will be the mother; the 
husband of the adoptive mother being merely in the position of a step.father. The same prm* 
ciple applies to the case of an adoption of a boy made by a womon prior to her marriage. 


If a bachelor makes an adoption and subsequently marries, the wife of the adoptive 
father cannot be the natural guardian of the adopted boy after the adoptive father’s death. 
Her position is only that of a step-mother. The proposition may be framed like this, if at the 
•time of an adoption of a minor bov or a minor girl by a woman, she had no husband, then 
she alone can be the natural guardian of the adopted boy or girl. Similarly m the case of an 
adoption of a boy or a girl by a man who had no wife at the time of the adoption, 
then he akme can be the na’ural guardian of the adopted child and the woman that he sub- 
sequently merries cannot be the natural guardian of the adopted child after the adoptive 
father’s death. 

8. Pawcrs of flutanri gaardiaa. — (1) The natural guardian of a Hindu minor has 
power, subject to the provisions of this section, to do all acta which are necessarv or reasonable 
and proper for the beaeSt of the minor or for the realization, protection or benefit of the minor’s 
estate; but the guardian can in no case bind the minor by a personal covenant. 

(2) The natural guardian shall not, without the previous permission of the Court,-— 

(а) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of 
the immovable property of the minor, or 

(б) lease any part of such property for a term exceeding five years or for a term extend, 
ing more than one year beyond the date on which the minor wUl attain nu^rity. 

(3) Any disposal of immovable property by a natural guardian, in contravention of 
sub-section (1) or sub-section (2), is Voidable at the instance of the nunor or any pecasta claiming 
under him 

(4) No Court shall grant permission to the natural guardian to do any of the acts men- 
tioned in sids-section (2) except in case of necessity or for an evsdent atlvanti^ to the mino'. 

(5) The Guardians and Wards Act, 189(^ shall ai^y to and in rapect of an ■nii"TrTioa 

for obtalnini the pennisiian of the CaoM twh^ctM <8^1a a»«ei|ie«tt «eif ^ 



8. || tm mama whoutw aw qoawiamhv aot (taxu aa 1956) 11|7 

jq^cktioa tat y^ainfiag the permiMion of the Cioiirt under jectitm 29 of the Act (VIII of 
I89<^ and in pnrtieular— 

(«) ptooeedingt in connection with the application shall be deemed to be proceeding 
under that Act within the meaning of Section 4>A thereof/ 

(*) the Court ihall observe the procedure and have the powers specified in aid>- 
section* (2), (S) and (4) of Section 31 of that Act; and 

(<) an appeal shall lie frenn an order of the Cowt refusing permission to the natural 
guardian to do any of the 'acts mentioned in sub-section of this section to the Court ,fo 
which appeals ordinarily he from the decisions of that Court. 

(6) In this section, "Court** means the City Civil Court or a Dirtrict Court or a Coins 
-empowered under Section 4*A of the Guardians and Wards Act, 1890, (VIII of 1890) wsthins 
-the local limits of whose jurisdiction the immovable property in respect of whidi the appHr 
•cation is made is situate, and where the immovable property is situate withm the juriidicttoa 
-of more than one such Court, means the Court within the local limits of whose jurisdiction- 
nny portion of the property is situate. 


1. Paw —a af ■ataaal gaatdtaa 

2. Macaaaary aeta. 

3 Raaaafudtla aad fn-apar act tet At mlaar'a 
bm^ 

4. Kaaliaatiaa, psataetiaa aad bcaafle af th« 

5. Par s an a l aavaaaas 

€. Paaaal a a l aa al Aa Cans* fan traaa ar af piW' 
party. 


7. VaMabOiejr af tranafanwimant OaorPa par 

miaalaa 

8. Pracadnra far p ertat s alon af Canrt far trana. 
tm, 

9. Appaal sgsfaat tba Caart’a rafsMal af par- 
iniaalaii. 

18. Caart baring JnrlaiUatian. 


1 Powers of autnal gnasndisus.— This section bat no appheation to the interest of a 
minor in joint family property (SuigAa Bat v. Hiralat*K The powers of natural guardian under 
the Hindu Law were wide and were discussed m section 192. In short, a natural guardian 
do all acts on behalf of a minor which wouhl be necessary or beneficial to him or to his est»**^ 
and even aUenate the minor's property for such benefit or necessity Even under this sectioii 
this position is not departed from escept with reference to transfer of minor’s immovable pro- 
perty by the guardian, and in the case of such transfer the previous permission of the Court is 
insisted on. It is not necessary to take the previous permission of the Court when the 
guardian wants to transfer movable property of the minor, and the transfer by the guar, 
dian of movable property oftbe minor wtU be governed by the general test already obtaining 
under the Hindu Law* namdy, whether the transfer is for the benefit or necessity of the minar. 
This section does not deal with the interest of a hdnor ha a Joint family property or with the 
power* c^the manager or father of fanuly ki respect of alienations of such inters or property 
Mte^la V. Section 8 does not require Court’s permlssimi to acquisition of property 

(31) 1969 M.P. 92. 

(«) (196Q I An. W.R. 96B.* m Ao Mwm BOma v. Mm. I97S (1) aWA-fMlh »mmmi Dtt 
V. BsM , 1974 OMsa 180; MAstm v. Skha, (1974) 78 Bom. LJU 267; fMmhrmt % fl97Bl 1 

AJ7XJ. 87/ fl978) i Am. W.IU 812. > 
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hy • aatural guardian fcr the benefit of the mmor**. Section 8 baa no relevancy in oomi- 
dering the oompetenoe of the manager of a ^int family to make a gift of anoeitral property.** 

2. Neoeasaryaeta.— The expression nccesiary acts* would imply some pressure «r 
need which cannot be avoided excCpt with detriment to the minor or his estate. Maintenance 
of the minor and his educaticni« payment of taxes on the estate, discharge of debts binding upon 
the minor, repairs to the property which is sinking and in dilapidation, performance of obliga- 
tory ceremonies in the family which the minor has to do, maintenance of dependant members- 
of the household whom the minor is under a legal duty to support, cost of judicial proceed- 
ings to defend the estate, aU these will be necessities for the meeting of wUch the natural 
guardian can spend the income of the estate, sell or convert movable property belonging to 
the mmor and, after getting the permission of the Gcnut, even sell the minor’s immovable 
property. The terms necessity and benefit are generally used side by side m dealing with the 
guardian’s power of alienation. Necessity implies pressure to the estate and relates to its- 
preservation but does not mean actual compulsion but only that kind of pressure which the 
law recognises as senous and sufficient; while the term benefit implies something done for the 
improvement or enlargement of the estate 

3 Reaaonbk and proper acts for the siiiliior*B benefit — ^These words sufficiently 
protect the minor's mterest when it is dealt with by the guardian on grounds which cannot be 
brought under the category of necessity. Whether a transaction should be upheld as beneficial 
to the estate depends very much upon the status and position of the minor, the nature of the 
property, the faahty or otherwise of teaming it, the quantum of its yield and so many facts 
and circumstances that it is not possible to lay down any hard and fast rule to guide its deter- 
mination. It 18 to be noticed that this section does not put any restriction on the purchase of 
property for the minor, and hence if out of the mcome of the mmor’s estate the natural 
guardian purchases a property for the minor it wall be upheld if it is proper and reasonable in 
the interest oi the mmor and here no question of the permission of the Court can arise.** R a l e 
of property of a mmor for his marriage m violation of the Child Marriage Act cannot be said 
to be for necessity or benefit of the minor {PamUtt Smgh v. Bachttar Singh)**. 

4 Rcalisatioa. pr«Wection and benefit oftbe minor’s estate.— Any act done by 
the natural guardian for the realisation, protection or benefit of the minor’s estate will be upheld 
under this section as well as under the old law'. He can acknowledge a debt which is bmdmg 
on the mmor but he cannot revive a time barred debt. He can contract and compromise, 
make a reference to arbitration, carry on the business belonging to the mmor and incur debts 
necessary for the purpose, and do everything on the minor’s behalf which is reasonable and 
proper foi the benefit of the minor. If for the purpose of recovering an amount due to the 
estate a suit has to be filed, he can instiiute the suit and incur the expenses of the litigation 
necessary to reahse the debt due. So also, if a neighbour encroaches on the mmor’s property 
and the dispute has to be decided by the Court, the expenses incurred by the natural guardian 
in prosecutmg or defending the suit would be bmding on the mmw’s estate. In short any act 
done for the mmor if it is beneficial to him or to his estate and can be considered as reaion- 

(33) Than Su^k v BarM, 1974 M.F. 24. 

(34) (1970) 2 I.T.J. 532. 

(35) See 7kaa Sfagh ▼. Ba»dal, Kjpn. 

(36) 69 FunJ. L.R. 293. 
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8. 8J nm mmuo toMownr Aim a»A«oiAMinr aoi paaat at 1996) 

abb and piepcr bo vpbdd, and if tuch act i* to be by vray of trant&rof tbe mliibr*f 
paoperty, luch tramftr can abo b<i effected by tbe guardian provided be obtains tbe p re v io us 
Mnction of tbe Court for sudi transfer. 

at.— Tbe guardian can in no case bind tbe minor oy a penonal 

nt entered into by him. TlUs was tbe old law also. (Sit Section 192). But tbe guardian 
may without charging the estate contract loans for necessary purposes which be could not 
otherwise meet, such purposes ocnnprising all that would beneecisary to meet the wants ofthe 
minor and of t^ other members of his fsunily «dio have daimseither as against him penKnaHy 
or against hb estate. Tbe creditor cannot in such cases enforce hb daim against the minor 
personally but may enferoe it against his property subject to the condition that this rbbt of 
recourse of the creditmr b not dabnaUe v^ere the creditor b not able to show that on a 
genersd talcing of account between the minor’s estate and the guardian, an amount vsoulil be 
due to the guardian from that estate (J{aUu v. Afimieka)V ^ 

After thu Act came into force the natiU'al guardian of a minor b competent to enter 
into a omtract to purchase immovable property provided the conditions spedfied in Section 8 
(1) enbt and in such a way as not to bind the minor by a personal' covenant. A sub for 
qiedfic performance can be maintained in the absence of any impeachmg by the minor or any 
person claiming under him.** 

g. Fanaiaaiea of Court for traaefer of p roper t y.— Sub-section (2) of this section 
contains a prohibition against any transfer of immovable property of tbe minor bv the natural 
guardian except with the previous permission of the Court. Th^ fe a qualified exception in 
the case of a lease by the natural g u a r dian, namely, thb previous permission of the Gbnrt b 
neoeoary only if the lease is for a term exceeding five yean or for a term extending more than 
one year beyond the date on which the minor uiu attain majority. A lease for excess period 
b not valid even for the permitted period mentioned in thb section. Hie absence ofthe 
sary permbsion of Court for an aheoation by the guardian does not make the alienation abso- 
lutely void but makes it only voidable at the instance of the minor or one claiming under 
htm.'* But when the minor seeks to avoid it, he cannot be successfully met with the plea that 
tbe alienation tbough not permitted by the Court b really for the the benefit of the minor and 
hence cannot be avoided. But when such an aUenation is avoided by the minor he is bound 
to restore any benefit which he has obtained from the transferee. Tbe posuion will be the same 
when a subs^uent purchaser from the guardian with the permission of the Court sues for 
possession of the property from a prior purchaser from the guardian without tbe permission of 
the Court {jfageadra v. JboAm).** Since thb section b a combination of Sections 27, 29 and 
SO of the Guardums and Wards Act, the rulmgs under those sev.tion8 may usefully be referred 
to. 


Only a natural guardian can aigily to the Court for permbsion to transfer immovable 
p ro p erty of the minor. An application by the intending purchaser b incompetent*!. 

Om 47L.W. 175. 

(58) Hags Xsdtf V. 1971 Mys. 194 

(59) Jimmrnksm JMia v. jgOa MMs, (1971) 1 li.L.>2S8; Cf.. Ms v. Chiniat^ 1972 Ker. 11. 

(40) iniOsLlSl. 
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7. VoldUbtlkT of tnuslw wltlMU Oaort** p «ml— loa.-— Subnotion (3) ot 
thii Mction tayi that any diipoial of immovable property m contraventios of the provi- 
don of the previous sub-section regarding the necessity of obtaining the previosu per- 
mission of the Court for the" alienation is voidabte at the instanoe of the minor or any peieon 
claiming under him.«* The expression “any person claiming under the, minor" indudes any per- 
son who derives from the minor the ri^t to avoid the guardian's alienations. He derive 

the right by mhentance, under testamentary disposition, by transfer inter oivos or by devolu- 
tion by law The expression covers transferees as well as legal representatives of the minor.** 
The contravention contemplates not only'not obtainmg the previous sanction but aBenating 
the property m contravention of the sanction, that is in a di&rent way than the way sa^ietion- 
ed. For instance, a sanction for a mortgage does not authorise a sale or a sanction for a 
particular amount to be the consideration does not authorise an alienation for a different con- 
sideration Nor does a sanction for alienatioi- authorise an alienation long after when the cir- 
cumstances have entirely changed and it is unreasonable to say that the permission related to 
the transaction m question. But if the Court's sanction for a particular alienation has been 
acted upon without delay, the fact that previously the sanction has been cancelled will not 
prejudice the right of the transferee and make it a void transaction if the transferee has 
aoted perfectly honestly and in ignorance of the cancellation of the sanction. But when 
the permission was obtained by the fraud of the guardian by making false representations to the 
Court and the alienee might be fisted with the knowledge of the guardian's fraud, the alienee 
will not be protected. But when the transferee acts iena Jtde on the faith of the Court's per- 
mission he is not bound to see that the money raised on the sanctioned transfisr is utilised for 
tjbe purpose for which it is intended. 

The minor is entitled to avoid the transfer effected by the guardian without the per- 
mission of the Court even though the transaction is beneficial to him, and when he thus avokb 
it, he is bound to restmc to the alienee any benefit that he has received. This would be the 
position even when an alienee firom him or from his guardian with the Court's permisafani 
avoids the transfer. It is held that in the case of an unsanctioned transfer by the guardian 
It is not necessary that the minor should file a suit for avoiding the transfer. He can avoid it 
by any act or conduct ou his part showing his mteution to avi^ it.** Thtu he can sell the 
property" to another and leave it to the purchaser to bring a suit for possession against the 
purchaser under the unsanctioned sale. 

It must be remembered that this section contemplates a legal transfer for property 
which is immovable There must he a transfer and then the property transferred must be irnmov- 
able property. If there is d tramfcr of only movable property, this section has no application. 
Nor has this section any applicatiw to a purchase of property by the natural giiarritan of the 
minor. Nor can this section be said to apply when there is no transfer of the minor's property 
by the guardian. Thus where a family arrangement has been entered into by the guai^n on 
behalf of a mmor m which there is no elonent of transfer of property but only a recognition of the 
previous title of the parties to the arrangement or where there is a mere ninender of an enpio. 
pnetary boldmg on behalf of the minor, no sanetkm as permissioo of the Court is necessary, as 
there a no transfer of the minor's property in such trahiactions. But if the g n-ir dinn 
creates permanent occupanev rurht in an esUte belonging to the minm, it would amount )to a 

(42) 197»K«r. I.,T. 3S1; Jmtiktm v. jiiaiSb I HJUj. I (PaL). 

(48) eupn. 



tnmfer ortbe mfauMrIi tatcmt in Imnmwble property and trauldieqoire the Oonrtt peenAuhn 
Ibr Hi validity. It hae been h^ chat adMn the Omtrt haa pennitted the punidlaa to ■“*fffg» 
the pcepeny, tueb pemWon dM not enable the guanlian to oooihr a power of private «le 
on the mortgagee and the inetibion of ntch power m the mortgage would nudte the tranmetion 
not one eanctiooed by the Oourt within the meaning of this section so as to it hhidh^ 
on the miner or one rtairwiwg under him. 

t. PMoednve far pefBOealeai ef Gonrt lee trasmior.-Sttb^ctions (4) and (5) Iny 

down the procedure for the ^plteation for permission for alicmting the property the 
grounds for the permission. Subjection (4) says that no Court shall grant permteion to the 
natttfal guardian except in case of necessity or for an evident advantage to the minor. Sub- 
Mction (5) provides for the application for permistbn being governed by the provnions of 
Section 29 of the Guardians and Wards Act. Q. (a) of this sub-section says that ptooeedinga in 
Connection with the application shall be deemed to be proceedings under Section 4.A of that Act 
■od Q. (*) provides that the Court shall observe the procedure and have the powers specSBffed 
sub*iectiDas (2), (3) and (4) of Section SI of that Act, Since the powers of management smd 
alienatioa given to the natural guatdian under this section are practically the same as the 
powers conferred on the Court guardian under Sections 27 and 29 of the Guardians and Wards 
Act, they need not be repeated here. Section 31, subjections (2), (3) and (4) provide as 


"Section 31 

(2) The order granting the permission shall recite the necessity or advantage as the 
cam may be, d^ibe the property with respect to which the act permitted fa to be done, 
and ■fKwy ^ conditions, if any, as the Court may seem fit to attach to the pennfaabn; 
and it shall be recorded, dated and signed by the Judge of the Court with hirown hand, 
« If from any cause he fa prevented from recording the order with his hand, shall be taken 
in wntmg from his dictation and be dated and signed by him. 

(3) The Court may in its discretion attach to the permfation the foUowhw among other 

conditions, namely:— ^ ^ 


(«) that the sale shall not be completed without the sanction of the Court; 

(A) ihai a sale shaL be made to the highest bidder by public auction before the 
G^urt or some perton spedaUy appointed by the Court for the said purpose* 
at a tune and place to be spedfi^ by the Court, after such proclamatioaof 
the intended sale as the Court, Subject to any rules made under this Act by 
the High Court, directs; 

fr) that a lease sb^ not be made in consideration of a premium or shsdl be nmde for 
such term of yean and subjmto suc^ refits and covenants as the Court directs; 
that the whede or any part oi the proceeds ol'the act permitted shall be palm into 
the Court by the guardian to bei^buned theiwrom or to be ipvesteti by the 
Ooimoa PteKribedsecuiitksortobeotberwfae<U 90 iedofastheGoundirefits«, 


(4) Selbrtgiant&giwimiisicmtoagMi^jodfiaBact WtMie^infe 

the may came notke of the applicathm ^ the pemfisskm to be^ lo a«y 

fiotiee tbupof ami shp|l W and 
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It mutt be rememberd that the Court ought not to grant the a^iUoatioa for permietion 
to transfer the minor’s property unless it is tatiifieil after making enquiry that the transfer 
it for the necessity or for an evident advantage to the ward. 

9. Appeal againat the Coairt*B reftiaal efpemrtaalen. — Clause («) of subjection 

provides that an appeal lies against an order refusing permitiion to the natural guardian 
and that such appeal lies to the Court to which appeal normally lies from other decisions 
of the Court paaking the order. It would *be noticed that no is orovided for against 

an order granting the application. 

10. Court havi^ jurlsdlctloo —The Court having juriidiction is either the City 
Civil Court or the District Court ora Court empowered under Section 4-A of the Guardians 
and Wards Act within the local limits of whose jurisdiction the immovahle property of the 
minor or a part of it is situate. The position that where chb immovable property is situate 
within the jurisdiction of more than one Court the appUca''ion for the permission to transfer 
the property can be made to any of those Courts does not enable a guardian who has 
applied and failed to get the permission from one of the satd Courts to apply again for the 
permission to another ^uch Court on the same fapts. No doubt if the circumstances are chan- 
ged and furnish fresh justification for the transfer, there is nothing to prevent the guardian from 
applying for permission for the alienation to the same Court or a different Cour- having 
inrisdiction on the basis of the new circumstances. 

9. Testamnitary gu a rd H ais a mad 0ui.r pawmrm —(1) A Hindu father entitled to 
net as the natural guardian of his minor Intimate children may, by will, appoint a 
guardian for any of them in respect of the minor’s person or in respect of the minor*! 
property (other than the undivided interest referred to in Section 12) or m respect of both. 

(2) An appointment made under subjection (1) shall have no effect if the father 
predeceases the mother, but shall revive if the mother dies wuhou’ appointing, bv will, any 
person as guardian. 

(3) A Hindu mother entitled to act as the natural guardian of her minor legitimate 
children, and a Hindu mother entitled to act as the natural guardian of her minor legitimate 
chidren by reason of the fact that the father has become disentitled to act as guch, may 
by will, appoint a guardian for any of them m respect of the minor's person or m respect of 
the minor’s property (other than the undivided interest referred to in section 12) or in 
respect of both. 

(4) A Hindu mother entUled td act as the natural guardian of her minor illegitimate 
children may, by wdl, appoint a guardian for any of them in respect of the mihor’s person or 
in respect of the minor’s property or in rapect of both. 

(5) The guardian so appointed by wUl has the right to act as the mSnor’s guardian 
after the death of the minor’s father, or mother as the case may be, and to exenbe aU the 
rights of a natural guardian under this Act to suds extent and sttl^ot to such restiictjorn. if 
any, as are specified in this Act and in the will. 

(6) The rij^t of the guardian |p appdnted by wfllibett, vdteite the adnor h a ^ 

cense on her marilage. . 4. 



1. Fatten powar to iq^paiat a tMtoniaaiwi y faai^littn.— The father iaduding 
tlw adoptive father caa appoint a tentamentary giivdian in reapect of the perion and 
P'^P^yof hit minor child and the testamentary guardian can function ai such after the 
father’s death provided the mother is not alive. If the mother surviset the father 
and is competent to act as the natural guardian, the testamentary guardian appoiDtedhy the 
father cannM function during her lifetime, but if she subsequently dies without leaving a 
will appointing a testamentary guardian the testamentary guardian appointed by the father 
can function as such guardian. But if the mother who has survived the father has herself 
appointed a testamentary guardian for the minor child, it is this testamentary guardian who 
can competently function and not the testamentary guardian appointed by the fitther. But the 
father who wants to make a testament and appomt a testamentary guardian must be com* 
petent to be a natural gtiardian in the sense that the father should not be a mmor and he 
should not have become a convert to some other religion or given up the vrorld and become a 
sanyasi. A testamentary guardian appointed by a father who cannot be the natural guardian 
account of his conversion or ascctichm cannot validly act even though the will was written 
prior t6 his becoming a sanyasi or convert to another rcHgion. In that case if there k the 
mother, she becomes the natural guardian even during the lifetime of the father who has become 
a convert or a sanyasi, and vriiether the father has written a will and appointed a test»> 
mentary guardian or not, the mother s right to he ihe natural guardian prevails. Even if the 
mother subsequently dies without leaving a will, the testamentary guardian appointed by the 
father cannot competently claim to function as testamentary guardian because the appointment 
itself is invalid on account of the incompetence of the father to be the natural guaidkm on 
accoimtof hk oonveraion or aseetidsm and th»e k no questiop of the appointnoent being in 
a state of suspended animation qnringiDg into activity on the death of the mother. Yfhiut the 
father dies leavinga testamentary guardian and is survived by hk wife who however k not 
competent to be the natural guardian of the minor child left by the father, such incom- 
petency arising out of her conversion to some other rel%ion or renunciation cJ the world, tlm 
question whether the testamentary guardian can function as such despite the ^risteiKe of the 
mother is not free horn difficulty. Ihc wording of sttb*sectioD (2) that an appenntment made 
by the father shall have no effect if he predeceases the mother but « hw11 survive if the mother 
dies without aj^iofaiting a testamentary guardian may be construed as m aWng the testamentary 
guardianship created by the father ineffective during the motherk lifrime only if the mother 
koompetent to act as a natural guardian. If she k incompetent for any reason to act as a 
natural guardian on the father’s death, it appears not unreasonable to hpM that the testa* 
a^tary guardian appointed by the father should be in*charge of the minor and hk property 
Mher than that he cannot function at all during the lifetime of the inoonqietent mothto. 
Th«t^ father’s testamentary guardian can ftmetion on the death td a competent mother 
•uivivjag the father k an indication that theteitpmeatary guaidkinshfo created bv the 

kaettovaJid or illegal as «wh oh account of tli survival of the mrtSr hut ktojy 

b IqulBbiaw of nmbbted imimMte dwiog tl» 
moer to adi ai a nafural ghaiffiaa or darklt ^ guardiaiiBhi of I " 



So alio if tbe &tlier who hai appointed A t«rt«SM&tftry guardian it survived by the 
mother who is eompeient to act as a natural guardian but who after acting as such ^ 
somethne becomes incompetent to be the natural guardian by a superveidng disqualiScMion 
arWag out of conversian or asceticism, the testamentary guardianship created by the fhther 
revives and becomes operative so as to enable the testamentary guardian to step mto the 
shoes of the mother and c<mtinue to manage the property of the mmor. No doubt the section 
does not contain an express provision which covers such contingency but that appears to be 
the obvious intention of the Legislature.* 

It would be observed that the father, though can act as a natural guardian of his 
illegitimate ehilH after the death of the mother of that child, cannot however appoint a 
testamentary guardian for his illegitimate child, a privilege which is given only to the mother 
of the illegitimate child 

The position of the father regarding his power to appoint a testamentary guardian for 
his adopted child and his child under a marriage declared a nullity under Section 11 of the 
Hindu Marriage Act or avoided by a decree of nullity under Section 12 of the Hindu 
Marriage Act is the same as the power of the father to appoint a testamentary guardian in 
respect of Us legitimate child already considered. 

Where the father appoints the mother herself as the testamentary guardian, the mother 
wilHunctiotr not as the testamentary guardian but as the natural guardian of the mmor,. 
because the fkther*s appointment can have no effect during the mother’s lifetime as provided 
for in subjection (2) of this section. Hence the restrictions imposed by the father in hi» 
appointing her as the testamentary guardian will not be binding upon her as they would be m 
the case of any other testamentary guardian and she is entitled to administer the estate of the 
xninor in the same way and subject to the same restrictions as a natural guardian. 

A testamentary guardian appointed by the father in respect of the person and property- 
of his minor daughter cannot function after she is man-'cd because on marriage her natural 
guardian is her husband and he takes charge of the person and property of his minor wife> 
Even the fact that the husband of the minor girl dies subsequently during the nimority of that 
girl does not revive the testamentary guardianship created by the father. The reason is there is 
no provision for the revival of the testamentary guardianship on such a contingency as in the 
case of testamentary guardianship created by the father reviving on the death of the mother. If 
the husband oi the minor girl also happens to be a minor, which b unlikely but may not be 
impossible, even then the testamentary guardian cannot function, and since there can be no 
natural guardian in respect of her ^/roperty, the proper thing to be done for the efficient 
management thereof b to apply to the Court for appointment of a Court guarffian m respect 
of the property No doubt as regards the custody of the person of the minor girl the husband 
though a minor is entitled to have it. 

The power of the father to appoint a testamentaiy guardian wi^h reference to the minor'a 
property does not apply regarding the undivi^fd of the ;^or in jomt family proiMrty,. 

and thu matter b governed by Section 12 of the Act wh^ provkfea that *'whece the minor 
hu an undivided interest in joint family property, and the, js, unde>^thn msMegenawt 

of an adult member of fem^ bf f|gMdot«d the^ 

respect of nidi undivided imereft.”' A question may am wia^er a Hhadu father , 
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l^lisiDt » tcMainentary fuardiaa for the undivided intefcat of hi* mi^or aon in the 
Itpoperty wheie the peopetly ia launder the manafement of an adult memb^of the 
Ihene ia no raaaon why a Hindu lather ahould be held incompetent to appontt a *****®’***^!^ 
guardian of hia minor diildren in reapeet of «uch intereat. Sectbn 12 only aayi ihata guaid^ 
eannot be anK>inted for the undivid^ intereat of a minor in joint family property where wt 
property ia under the maiuigement oif an adult member o| the family. If there ia no adw 
anemher of the family to mangge auch intereat, section 12 obviously cannot be a bar 
to the power of the Cither to appednt a testamentary guatdian* in respect of such interett. 
Nor does section 9(1) prohibit such an appointment because it says he can appoint a testameota^ 
guardian in respect of his minor child’s interest except the interest referred to in section I"* 
Section 12 not preventing sui^ appenntment, section 9 (1) also cannot prevent such appoint- 
ment. However the matter is not free from difficulty, espectally as the previous case-law on 
the question of the father's power to appomt a testamentary guardian in respect of the joint 
family mterest of the minor child has not been very clear. See the oommcntariea under 
section 12. 

2. Mother’a power to appoiiaC a testamentary guardian. — A testamentary guatdian 
oan also be appointed by a tnocher for her minor child. This ia a departure from the position in 
the Hindu Law because under that law the onlv person who could appoint a testamentary' 
guatdian k the father and the mother cannot appomt such a guardian, but under this 
Section she gets the right to appomt a testamentary guardian if she survives the fsdher, and 
when the testamentary guardian u appointed by her after such survival the tettamentary 
guardian u entitled to function as such m aupenession of a testamentary guardian appoin- 
ted by the father. A mother even when her husband is alive cam a^omt a tcstamentarv 
guardian if the husband is mcompetent to act as a natural guardian by reastm of his 
conversion or asceticism. But before she can competently appoint she must also be entitled 
to act aa a natural guardian, in other words, she should not be herself a convert to some other 
religion or one who has renounced the world No doubt, if she is a minor, she cannot 
appoint a testamentary guardian because no testament or will by a minor would be vfdid. 
In the same way as the father can appoint a testamentary guardian either of the person or 
the property or both of the minor child, so also the mother can appomt a testamentary 
guardian of either the person or the property or both of the minor child. Irrespective of the 
fact of existence of a natural guardian, a Hmdu mother is entitled to appomt a guardian for 
the minor children in respect of her separate property bequeathed to the minor under he. 
will.** The definition of guardian in section 4(5) shows that a guardian appomted by the 
Will of a minor’b mother even if it was before the coming into force of the Act would be a 
guardian writhin the meaning of that Act and his rights and obligations would be governed by 
the provisions of that Act.** One respect m which the mother is in a better position than the 
father is .vntb reference to the appointment of the iestairentary guardian regarding an illegiti- 
mate minor child. With reference to such child the father cannot appoint a testamentary 
guardian but the mother can. As regards her power to appoint a testamentary guardian to 
an adopted child as well ai the chHd Of a marriage declared a nullity under section 1 1 of the 
Hindu Marriage Act or avoided by a decree of nulHty undca: section 12 of tho Hindu 
Marriage Act, the power is not available to her unless she survives the father or uidess the 
father k not entitled to act as a natural guaidian of sudi a child by reason of his apostaey 
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or amef icii nu Here alio, for a va^ appobtinMit of a teatamentary guardian fat wqieet of mdi 
a ehUd the xnother ihotild be competent in the lenae of her not being a oonnert to aome other 
religion or of her not having renounced the wwld. 

Where a woman has several children some of whom are mhuns, it is permiaiiMe to 
her, as in the case of the father, to appoint a testamentary guardian with reh^oe only to 
aome of the children and with reference only to the euatodr or the property of sucb ddldren. 
Thus a woman having four mmor children B, C and 2>. who are ill^itunate, is entitled 
to appoint a testamentary guardian with reference to peraon alone to A and with reference 
to property alone to B and with reference to both person and property to C, leaving D 
with DO testamentary guardian. On her death in this flhistration the testamentary guardian 
of A cannot administer his estate, and the testamentary guardian for B cannot get the 
custody of S's person, and the testamentary guardian for C can function as such both aa 
regards the person and property. These three guardianships may vest in the same perron 
or m different persons. As regards D, there being no natural or testamentary guardian, the 
only eftetive way of getting hu properiy administered is by moving the Court and having 
a Court guardian appointed for hun under the Guardians and Wards Act. 

When a mother appomts a testamentary guardian and there is also a testamentary 
guardian appointed by the father, on the mother’s death it is the testamentary guardian 
appointed by the mother that can function and not the testamentary guardian appomted 
by the father. In such a case, the testamentary guardiaiiship created by the father is 
washed out altogether, and neither the death of the mother nor the death of the testamentary 
guardian appennted by her will revive the testamentary guardianship created by the father. 
In this wise also the positmn of the mother a put on a higher footing than that of 
the father. 

Even in the case of the testamentary guardian aj^mted by the mother for her 
minor daughter, that guardianship comes to an end on the dau|^ter getting manied, 
when the son-in-law assumes the guardianship of the person and property of the daughter as 
her natural guardian. 

3. Powers of teotasnesitery gnardiaa. — Under the Hindu Law the testamentary 
guardian had all the powers of a natural guardian unless they had been restricted by the provi* 
sions of the will imder which he had been appomted. Under this Act also he has all the powers 
of a natural guardian as .restricted by the provisions of this Act and he has also to observe 
the conditions imposed on their exercise by the wilL No testamentary guardian appointed 
by the father can act during the mother’s lifetime and even afterwards if the mother has 
herself appointed a testamentary guardian and dies after surviving the father. The testa- 
mentary guardian appobted by the father can take charge of the peraoa and prq^ierty of the 
mmor m pursuance of the authority conferred on him by the terms of the father’s wilL A 
testamentary guardian appointed by the father or the mother can act only after the death of 
the minor’s father or the mother as the case may be, and esm exercise all the n|^ts of the 
natural guardian under the Act to such extent and subject to such restrictions if any as 
are specified in this Act and in the will. In the absence of any ptohibition b the will 
ng^inst alienation of the nunor’s property, any alienathm by the testamentary guardian for the 
benefit or necessity of the minor must have the previous perais^On of tte Oourt« and the 
position of the natural guardian as provided forb gection 8 and sabject the oonditioai therem 
would apf^ to the testamentary guardian also. The testamentary guardian Oould not self 
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thoi 4 [h Seo^ 28 of the Ouaidiant ead Warda Act euthorlaed the teataiDQntery guardieB 
to leil the property Mondcr Seuion ft (») of the Hindu Minority and OuaidiMuUp Aet* 
1956, any other law before the oommeneement of the Act ihall ceaae to hate effect in ao 
far as it {■ inoondstent with any of the provisions contained in the Act**. If the will oontafoe 
a piehibition against alienation, that {nrohil^tion must be obeyed by the guardian and he 
•cannot alienate the minor's property even vnth the permission of the Court. A question 
may arise whether the testamentary guardian who has bean prohibited by the terms of the 
will from alienating the minor's property is powerless to transferthe property oven whoa there it 
■evidcwt necessity for the alienation. On this question Section 28 of the Guardians and Warda 
Act ha* given a solution. That section runs ag follows. — 

"Where a guardian has been appointed by %vill or other instrument, his power to mort- 
gage or charge, or transfer by sale, gift, exchange or otherwise, immovable property 
belonging to his ward is subject to any restriction which may be unposed by the instru- 
ment, unless he has under this Act been declared guardian and the Court wUch 
makes the declaration permits him by an order m writing, notwithstanding the restriction* 
to dispose of anv immovable property specified in the order in a manner permitted by 
the onler.” 

From the above section it is clear that the testamentary guardian in such a case is not 
powerless but has to move as required by section 28 of the Guardians and Wards Act. 

4 Gcsaatloii of testamentary guardinaship for a minor girl on maraiago — 

Sub-section (6) provides that the right of the guardian appointed by will shall where the 
minor is a girl cease on h^r marriage. This H at it should be, on the marriage of a minor 
girl she becomes the ward* of her husband who is her natural guardian, and the testiunentary 
guardian who is only a substitute for a natural gu^^ian steps aside when the natural groardian 
takes his proper place. The fact that the husband is also a minor does not make any diffe- 
rence. Under Section 10 of this Act the fact of the husband’s mmority may disqualify him 
from bemg the guardian of the wife's property, but he is m law entitled to the custody of the 
person of the minor. In such a case the property of the minor, whether movable or immo- 
vable, must be placed in the possession of some other person who may be appointed a guardian 
imder the Guardians and Wards Act on an application made to the Court. 

5. Competition between tcetamesitary gnardJane —In any particular case there 
may be two guardians appointed for the same mmor one by the will of the father, the other 
by the will of the mother. It is clear from sub-section (2) that the appointment by the father 
has no eflfect if the mother survives the father and heiseU appomts a testamentary guardian. 
But if for any reasmi the mother’s appointment is invahd, the testamentary guardian appoint' 
«d for the minor by the father is entitled to take charge of the estate of the minor on the 
death of the mother. A problem may arise when the father leaves a testamentary guardian 
to take charge of the property of the minor and the mother who survives the father also 
kaves a w31 appointing a ' person to take charge of the person of the minor. In such a esne 
iean it be said that the father's testamentary guardiad cannot function at. idl wiUi mference to 
the property, there bekg no mother's testamentary guardian with reference to the nwior's 
property; Ifsub-sertkm is Uteratty oonatrued, since the mother has died sdter havwg.appoinc- 
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ed a testamentarjr guardian, though only for the person of the minor, the father*! appoiatp 
ment cannot revive to any extent. But there ia no sensible reason why it should not revive so 
long as it is not in conflict with the right of the mother*ii testamentary guardian to the custody 
of the minor’s person. The same can be said of a testamentary guardianship created by the- 
father with reference to the custody of the person and a testamentary guardianship created by 
the mother with reference to the property of the minor. It cannot be denied that a father 
can create two testamentary guardianships, one with reference to the person and the other 
with reference to the property of therrinor. So also a mother can appoint one person as the 
guardian of the pe^n and another as the guardian of the property under her will. Also it 
cannot be denied that either of them can appoint a person as guardian for the person alone or 
property alone of the minor. If so much should be conceded, it is difficult to see on what prmciple 
both the testamentary gusurdians, one appointed by the father for the property of the minor, 
the other appointed by the mother for the custody of the minors person, cannot be allowed to 
function simultaneously m respect of their respective spheres. 


10 Incapacity of minor to act as gnardlait of ptoperty. — mmor shalf be 
incompetent to act as guardian of the propeny of any minor 

SactloB 10— Symopaia 

1 MiBttr eaaaat a«t M gaardlui of proporty. 3. laterlaa onoogemoBt prior to majority of 
2. AppolatatCBt of Biloor oa toatomaatory goordlsn 

gBardlaB. 4, mIbot BMaagor of Jolat family. 

1. Minor cannot act as gnardjan of property. — This section says that a minor is 
incompetent to act as the guardian of the property of any minor. This docs not prevent a 
minor being the gusudian of the person of a minor. Nor does it take away the character of 
a natural guardian from the father or mother of the minor. The incompetency is only with 
reierence to a minor guardian acting for another mmor and that too only with reference to 
the minor s property. Property must include both movable and immovable property and any 
other mjerest which is property in the juristic sense such as hcicditary shcbaitship of an idol 
or trusteeship of a temple. In the case af a minor father or minor mother of a child, the 
question whether the natural guardian of the father or mother can act in the place of the 
minor parent for the mmor child cannot be answered in the affirmative as that would only be 
Circumventing the disqualification statutorily enacted in this section on the mmor parent 
This section disqualifies every minor acting as guardian for the property o( another minor 
whether the former is the father or mother or husband or testamentary guardian If a father 
dies leaving a mmor wife and an infant child, the infant’s natural guardian being the minor’s 
mother, she is entitled to be in custody of the infant’s person but as regards the property o* 
the child the minor mother cannot act as the guardian on account of her minori ty. But the 
moment she becomes a major, her natural guardianship wfeh all its rights and powers blooms 
into fuUness and her disability to act for the child disappeais. During the period of.thc 
mother’s minority, if the child’s property has to be aUenated, the only proper thhig to do 
to apply for a guardian of the property being temporarily appointed under the Ouardians and 
Wards Act for the purpose and to carry on the administration tillthe smtheeattaina mi^rtty. 
Since there u no difibience in the powera of a n a t u r a l guarduin under *hi« Act an4 the 
powers of the Ckiurt-guardian under, the Guardians and Wards Act, there k not to be 
any prejudice for the minor by Piaonta auekneearse.. ' 
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It «h<NiM be noticed that this section has made ooosideratde altec»tion in the law as 
it was undentoed previously. In Section 21 of the Guardians and Wards Act it is Implied 
that a minor c«in act as guardian of his wik and child and the wife and child of aaothcif 
minor member of the joint family of which he is the managing membv. The guardian in 
this Section 21 means guardian of both the person and property of hh wife and child and 
thou^ the section it couched in negative lan^age, that seems to be the necessary inapliea- 
tion which is only in conformity with the known notions m Hindu Law. But Section 10 
this Act makes the minor incompetent to act as the g^uhrdian of.the prt^perty of even h^ 
minor wife and child. It is a matter for debate whether havbg gone to far, it is the legu^ 
lative intention to allow a minor member of a joint Hindu familv to act as the iariHa of tho 
joint family property; presumably not. 

2. Appcisitnaesit of sninor no tostnnaantnry gnardlan.— The question whether 
the appointment of a minor as testamentary guardian of another minor would be valid or not 
has to be de^ed on the essential principtes underlying this section. There is nothing in Ishv 
to prohibit an appomtment of a minor as testamentary guardian; only such a guardisn cannot 
act till he atuins his majority. In the same way as a widowed minor mother svill be incom- 
petent to act till she attains majority as a natural guardian, so also a minor teitamentary 
guardian is incompetent to act till he becomes a major, but when he crosses the out^ bound 
of minority, he becomes vested with all the powers of a testsunentary g^rdian and esm proceed 
to act as such guardian. In the meantime other arrangements hasrn to be made with 
reference to the xnanagemcnt of the minor’s property by appointing a guardian under the 
Guardians and Wards Act. 

3. Interim amusgesiMnc prior to iIm majority of Ao gaardlBa. — As shoady 
observed since the minority of the guardian only disables him from acting as guardian of the 
property of another minor and does not disable him from being the custodian of the ward’s 
person the question naturally arises as to who is to be the custodian of the minor’s property 
during the minority of the guardian. The proper thing to do is to apply under the Guardians 
and Wards Act for the appointment of a guardian to manage the minor’s estate till the guar* 
dian attains majority and becomes competent to act for the minor in respect of his property 
also. The powers of the Court •guardian are the same as those of the natural guardian under 
this Act, and therefore there can be no prejudice so far as minor’s proprietary interest is con- 
cerned by skl<^ting such interim procedure. 

4. Minor msuuigorof Joiat family— This section only makes it incompetent fi# a 
minor to act as guardian of the property of aimther minor and does not prevent him Aom 
acting as the manager of his joint family, carrying with it the administration of joint family 
property. In fact Section 21 of the Guardians and Wards Act necessarily twi plfpt such a 
position, and that is also the opinion of the judiciary (JbrMm v. IhraMm*\ 'BtuBU jbaa v. 
Dkebta)**^ No doubt Section 12 says thi^t if there is an adult member of a jpint ^uady no 
guards^ shall be afgiointed in respect of the undivided interest of a mesote of the joiig 
family in the joint family property, thereby maHag it permissOile to infer a le^atiK loten- 
tion that 14 the absence of an adidt mcoiber of the joint family in management pf its 

a guardian can be appointed for the undivided iatfrest of n ininor of «]« . 

fa^. il^t this iij|p inference from a negative preposition wfaseh hpveeer imc 
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moh fakfaranoe. There ia abo tomt caa«4ew to the effect that apart from the power 
of the wy * Court to appoint a guardian In teepect of the joint family iatereet which 
novided for in the provho to aeetion 12 a guardian can be appointed by the Court 
to the property of the jomt faadly when there ia no adult member of the family 
to be Ita manager. When a Court appointa a guardian in reipeet of a joint family ^ 
the ground that all iu memberi are minora, the guardianship ceaaea on the attain* 
ment of majority by any of the nrnmbm and the guardian appointed by the Court 
must then hand over the propettiea to him. {Stt ‘Action 188 of the body of the 
book). All thia (UscuMion does not lead to any irresutible conclusion that a minor cannot 
be the manager of a joint family and its property when there are no adult members. No 
doubt bemg a minftr cannot enter into contracts on behalf of thr family nor is he entitled 
to sell the family property There »s nothing to prevent him from purchasing property in 
bis as the manager of the family, spend the family income on the necessities ^/f the 
family and do all things necessary and beneficial to the family as its kartha. The position of 
a minor member of a joint family appears to be as follows: he can be the guardian to the 
pxirpose of the custody of the person of his minor wife and child ; he can be the manager 
of the jomt family if there is no adult member of the family; he can do all acts to the 
benefit and nec^ty of the joint family by way of managing the affairs of the joint 
family and can enter into transactions of purchase of property for the family, but he cannot 
alienate the family property for even the benefit and necessity of the family, he appears to 
be competent to act m his capacity as the kariha of the family as the guardian over the person 
of a minor child and wife of another minor member of the family if he is dead and not 
when he is alive, for, if he it alive, he will be the guardian of the person of his minor wife 
and child. When a minor member of a joint family is the manager of the jomt family in 
the arcumstances above indicated and another member of that family has his own separate 
property or his wife and child have properties of their own which can have nothing to do with 
the joint family, the minor acting as the manager cannot deal with those separate properties 
of the other minor members, and this would be the position even if the non>managing minor 
member is dead and has left behind him his minor wife and child as members of the joint 
family having their own separate properties 

11. Dejaeto guardian not to deal with minor'a property. —After the commence- 
ment of this Act, no person shall be entitled to dispose of, or deal with, the property of a 
Hnidu mmor merely on the ground of his other being the dtjacto guardian of the minor. 

Section 11— Synopsis 

1. Dtfieto gnnadlan 3. Ronaos ffo* tlw sboUtlon of it facto gnaidintt- 

2. Scope of tiW swtion. ship. 

1. Dt yacfo goardiaa —This section provides that after the commencement of the Act 
no penon is entitled to dispose of or deal with tlve property of a Hindu Qunor merely on the 
ground of bis or her being the dSt/oc/o guardian of the minor. Two things are to be notio^ 
in the woiding of the section; one that the d$ fae» guardian esmnot deal with the prop erty 
of a Hindu mmor from the date of the oommencem«(ft of this Act, and two, impliedly that 
any act done by the 4« Jado guardian prior to thC Act is to be judged by the old law. 
Regarding the old law Section 202 may be referred to. As r^ardt the new law under tbit 
aeetion, any alienatioa by the 4r guardian of the minor's p ro p e rt y b' on the miie 
footmg as that of any a4 htc guardian and it invalid aUd not binding on thee e«cn if it 
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h tweflnlri tO Um intcfesti of tlio bUbot, ond the aUenee eeasot Justify the aUeiiatiM oa 
the gtouad that it Is for the aeoeisity or benefit of the sniner. Such an aUenation la 
eoid altogether** and there is no need to have k set aside at the instaB^ of the mhior.** The 
attsnee is in the poskion of a trespasser or intertoper who has no ri|^t in the property 
at aU, and the pcesumptioo being that he kBO%M the law he caiuiot claim any in hlk 
faeour edien the minor seeks to recover k from hkn, the tame having passed to hkn under 
the vdd alienation by the itJtuU guardian. When a person in possession of mhtor*a property 
as guardian is neither his natural guardian aor a testamentary guardian nor a gaardian 
igtpointed by Court, he must be eonsUered only asa ds/srla guardian and tbe intcsdietion 
in this section will triply (Jl^^bfafcrkat v. iliasr Asnettaakan**). It is not open to a stranger 
vdu> wants to gift some ])iopnirty to a minor to appirint somebody other than the naturat 
guardian to bathe guardian in reapcct of the property gifted and durmg the lifetime of the 
netural guardian tl^ guardian aaentiooed in the gift deed cannot become the goardum of 
the minor even in respect of that property by reasem of the gift (do) : Dmmi v. Ragbu.** A 
it Jacto guardian can hovrever met as nest friend of a nunor plaintiff in a suh (Girdliari Lokat 
V. Anmi XeAor)**. 

2. ficeya ef th# aeelloB.— The Hindu Minority and Guardianship Act has taken 
away the power of a d« Jaah guardian to deal ivkh the property of a Hindu minor which 
power was avaSabk to a iijaela guardian under the prior Hindu law in certain stated dr- 
cunutances.** Section 11 abrogates the power of such guardian to deal with any property of 
a minor whether it u an undivided interest in joint family or not. Tbe incompetence of a. 
dr fteto guardian to deal with a minor’s property extends to all the prt^iertict of a minor 
without exception.** The institution of a suit by a minor with his paternal unde as the 
nest friend cannot come within the prohibition in Section 1 1 that no person shall be entitled 
to dispose of or deal with the property of a minor on the ground of his being the A Jaeto- 
guardian.** Merely because a dr y««r« guardian is not included within the definition of a 
guardian under the Act, that will not aflbet the Court’s right to pass an order against a 
df Jatta guardian also under Section 41 (3) of the Guardians and Wards Act.** There being 
no provision in the Uttar Pradesh Zamindari Abolition and Land Rdorms Act with 

the subject coveted by Section 11 of tbe Hindu Minority and Guardianship Act, Section 11 
will prevail over the Abolition Act and transfer of a minor’s share m agricultural land by a 


(50) K«r, L.T. 531; KmaU Kmmmma v. Appmm, (1973) 2 An. WJl. 74: 197» 

A.P. 201 [sale b void and eonU not be ratified even by tbe aatural guardian]; Tebn v. AlaShnbggv,. 

1972 Mys* 31 [tnraiiar b void Mb and cannot be validated by raufication by minor on attaining a»jo(ity]r 
SaHkar. Qbia bVy, 1972 Ker. 71. 


(52) (I960 2 XLLJ. 410: LL.R. (1987) 3 Uad. 778t 1967 Mad« 113. 

(S8) 19670rbMi69. 

(54) 1967 fat. 6L 

^ ff anas rts Osmdvv. KatpammU (1977) 2 ld.LJ. 128 

(56) IbM/ hakamkum ▼. Ukkmimrtgm, (1970 * AP.1..J. 47i (1978) I An. WJL 512. 

(57) 1967fat.8. 

(56) i^v.gfiM,197gte 199. 
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A Jaeh guaidian ii not valid.** Section 11 is only a provision «s abuadmti emttia and not a 
xeoognition of the legal eidstenee of it Jade guardianship.** 

g. Raaams for tli« obolitfaMt of de facto gnnrdiaapldp.— The doctrhie of da Jade 
guardianship enuncuted in the case of ^ftmovman PltwAci v. hid. Babtoi^^ had its origin in 
the practical eqwty of the Hindu jurists who fcU the necessity of {ffotecting the transactions 
entered into for the minor’s benefit or necessity by one interested in the nunor and who took 
charge of the management of his property for the minor’s benefit. When the character of the 
pet^le changed and the high ideals of generosity and philanthropy gave place to selfidiness 
and dishonesty with the rapid growth in the ideas of individualism and separate property, the 
institution of d* Jatto guardianship underwent a corresponding deterioration and became an 
easy instrument of unscrupulous profit for friends and relations at the cost of the minor. 
Wherever there was a minor with eny sizable estate with no parent to care for his interest 
and welfare, there was a race amongst the minor’s greedy kinsmen to clutch at his property 
and deal with it to their advantage posing as the dr /arto guardians of the minor. Cases 
were not uncommon of several persons claiming to be the d» Jaeto guardians of the same 
minor and alienating the minor’s property for ostensible necessity or benefit which had no 
existenoe in reality but eoncocted lor the purpose by the ingenuity of dishonesty, and one not 
inficquently finds the minor once possessed of a prosperous estate reduced to the brink of 
haokruptcy when he attains the age of majority On account of the growing frequency of 
such cases, it was thought desirable to abolish the de Jacto guardiansh^ altogether so that 
no further encouragement might be given to such dishonest relationa of the minors out to 
profit at another’s cost. 

12. Gwa r dlsm not tob« appointed for minor’s undivided isiteroot In joint family 
property —Where ammor has an undivided interest m joint family property and the pro* 
petty is under the management of an adult member u the family, no guardian shall be 
appointed for the mmor in respect of such undivided interest : 

Provided that nothing in this section shall be deemed to afiect the jurisdiction of a 
High Court to appomt a guardian m respect of such interest. 

Sactloo 12— Synmpdm 

1. Separata property of a minor member of a 2 . Jerladiotloa of Uio High Oourt to appolM 
Joint family. goardlan roganUng mlnor’a Intereat in 

Joint fnnodly property. 

1 Separate property of a minor member off a joint ftnlly —This section prohi- 
bits the appointment of a guardian, by a Court other than the High Court for the undivided 
interest of a minor member m joint family property which is m the management of an adult 
member of the family. There is no mdication in this section as to what should happen if 
there » no adult member of the family in management. 

There are two matters to be considered regarding the import of this section. A joint 
family may have an adult member but he may not be in management of the property 
Secondly the adult member may not be a male member of the joint family. The fact that 


(59) JUmm kd v. Jij, Dvmlm tJOrnsdimm, 1978 A.W*a 1. 
(6(Q Xammoiaun hgr v. amupvmt AmmO, 1964 Ker. 269. 

(61) 6 893. 

(62) Vmkuehiikm Rddf v. Am^ (1971) I ILL J. 466. 
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tliQre it An idolt member oi tbe johit family doet not prevent the appointment of agoardian for 
the ntidivided interert «f a mhior member in the family p ro p ert y if the adidt mendber i» Vfaiwi 
petent to be in management on account of mental defect. In •inch a case if there is no other 
adtdt member and the other members are minors a guardian can be appointed by the Gourtuvidb 
teferenoe to the entire joint family property. In such a contingenoy the guardian so appointed 
vdllhave to step aside and rdinqtdsh his guardianship when any <me of the minor memberl 
of the family attains majority. Whatever acts had hem done by the guardian so appointed 
will be binding upon the fatnily provided those acts are let oonfomdty with the provkiona of 
the Guardians and Wards •Act. Cases have also held that the management of the joint fiunily 
and its affairs can be taken up not only by an adult male member of the family but also an 
adult female member like the mother. The question then arises whether when the joint 
family property including the interests of minor members of the joint family is under the 
mani^iement of their mother who is an adult, a guardian can be appointed with referenco to 
such property. The answer appears to be in the negative because the prohibition under 
Section 12 t^iaSt the appointment of a guardian for the interest of minors in the joint fkitttly 
property is operative only when there is no adult member in management and the mother 
bei^ the adtdt member and being in management of the property the prohibition c^crates. 
It is to be noticed that the section does not say that the adult member m management must 
be a male and cannot be a female. It cannot be denied that the mother is also a member 
of the family. It must be observed that the section does not mention the undivided interest 
of a minor copareneer in coparcenary property. It merely says a minor having undivided 
interest in joint family propertv* The minor here can be a girl having an interest in joint 
family property ast for instance, when a father dies leaving daughter and sons under the 
Hindu Succession Act the daughter gets also a share in the interest of the father and sinoe 
the daughter and sons inherit together and continue as members of the j<dnt family and if 
there is no adult member of that fanUly to manage the property, it u open to the Court to 
appoint a guardian for the entire property of the joint family. No doubt if any of the son* 
or even the daughter happens to be an adult and is in management of the entire jomt famSy 
property, the ptohibnion uxider this section agamst the appointment of a guardian for the 
interest of the minon has application. 

Tliis section does not affect the power of the managing member of a joint family under 
the Mitakshara to dispose of the property of the family including the undivided interest of 
a minor member thereof for legal necessity. Natkmt Mura v. Mahtdi AfuAro**. 


A minor member of the joint family naay have in addition to his undivided intesest in 
jtwt faipay pre^ierty his own separate prop^ty which mig^t have been given to him by sosne^ 
body else. With rcfSmnce to such sepai^e property of the minor member, if be has no^ his 
fatto or mother or a testamentary guardian af^iqintcd by either of them, a guardian can be 
appointed by the G^urt. No doubt if there is an adult member of the jomt family he will caa^ 
tinua to m a n a g e property of thi^ fomily Jn^^ing the undivided interest of the ptioor 
member tl^sercin ^ a* rqpffds the minor memberli s^omte property the gunrdian sgqmintod 
by Opurt vdtb tisfesrenee thereto can fnne^ without being interfered with by the 
wmaj^ member «t the joint fan^. 


m msfmui. 
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Ai abMdy indtentad wlieo a mioor monber of the Joint iamily haa hit owp aeparate pro* 
party hh father and in hh abmioe hh mother will be the natural guardian of nieh aeparate 
poverty, and if the minor happena to be a girl the natural gua r dianahip of the father or 
mother aa the caae may bn beoo m ea terminated on the girl’a aaarriage, after which the huaband 
heeomea her natural guardian. It la -alao permiaaiUe for the father or the mother of the 
minor member of the joint family to appoint a teatamentary guardian with reference to the 
aeparate property of the minor. The queation whether a testamentary guardian can be 
appointed regarding the custody the penoa of a mmor member of a joint family does not 
peonit of an easyanswer. Section 21 of the Guardiansand Wards Act implies that the managing- 
member of an undivided Hindu family* though he may be a mmor. is competent to act as- 
guardian of the wife or duld of another minor member of that family, and this seems to be 
the cofiect position bemg quite in conformity with the notions and sentiments of the Hindus. 
When there is a joint family and there k a manager for that family it appears incongruoua 
that another should be appointed to be in charge of the custody of the person of a minor 
member of the family. If the mmor member k the wife of anotW, then the latter k entitled 
to be in custody of the minor’s peratm If the minor k the son or daughter of another member 
of that fiunily, then that member will be the guardian in respect of the person. Even if the 
minor member k not the wife or the child of another member of the joint family it is proper 
to presume that the manager of the joint family should be in chaurge of the custody of the 
minor member. To appoint a guardian for the custody of a mmor member does not appear 
to be sensible or sound when there k a manager of the jomt familv. 

2. Joiflsdlction cC the Hii^ Court to appoint guardian regarding sninor’e 
interest in jsdnt family pr o p erty. — The proviso to Section 12 says that nothmg in thk 
section shall be deemed to affect the jurisdictum of the High Court to appoint a guardian in. 
respect oi the undivided interest of a minor member of the joint family. The previous law 
with reference to the jurisdiction of the High Court to appoint a guardian with reference to 
such interest, which is saved under the proviso to section 12, is discussed m Section 195 in the 
body of the book, and k as follows: A Changed High Court in the exercise of its inherent 
jurisdiction can appoint the manager of a Hindu jomt family as a guardian of a mioor member 
of the coparcensuy even in respect of his undivided interest and can empower him to alienate 
the minor’s interest if It tbmks It beneficial to do so The question of the rights of the High 
Court to appoint a guardian regarding the undivided interest of a minor in the joint family prtH 
perty k not dependent on or affected by the existence or otherwise of a manager for the joint 
family. Where there k no manager and all the members of the family are minors, the High 
Court as well as a subordinate Court competent to act under the Guardians and Wards Act 
can appoint a guardian for the entire joint family property. Even when there is a manager in 
management of the jomt family pnqierty who in law k empowered to deal with the minor’s 
interest for the benefit and necessity of the family, the High Court has an inherent Jurkdic- 
tion to appoint a guardian ftn- the undivided interest of the minor member in the joint 
family property and authorise such guardian to alienate such interest eitha‘ by way of sale or 
by way of mortgage when the High Court comes to the cooduskta that an aH^ation will 
be proper and prudent in the circumstances of any particular case, AtmtH0Hutgoaan, In re*s 
a joint family consisted of a father and his minor son and possessed only ir'fiRmily house as its 
property. It was found that a person WM willing to purchase the^perty riN^pood price only if 
the sanction of the High Court was obtained for the sake. It was teM that the father oould 


(64) (1901) 25 Boia.S5S. 
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be appointed as the guardian of the minor and empourered to sell the property by the 

Court, fa 0$thdafipa v. DUit^au^ppaM it «ras hdd after a careful examination nf the 
ndevant provisions of the enectments govemirgtl-e question, that a High Court like that 
of Mysore which is not a chartered High Court has no Jurhdiction to appoint a guardian 
in respect of the undivided interest of a mbor coparcener. 

IS. Welllare ef sniiMir to be perameaet c onafai es rp tioM. — (1) fa the wpointment 
or declaration of any person as guardian of a Hindu mbor hy a Court, the welfiue of the 
minoi shall be the paramount consideration. 

(2) No person shall be entitled to the gpardiiOuhip by virtue of the provisions of this 
Act or oi any law relating to guaidisnfhsp in marriage ameng Hindus, if the Court is o^ 
o|»niQn that hi> or her guardianship will not be for the «velfare of the minor. 

ScctiM 1 3 Sy apaia 

1. ioopa 3. Ilaas 0 «al of gaaedtao 

2 . 

1. Seopa. — In enjoining that in the appointment or declaration of any person as 
guardian of a Hindu manor, the minor's welfare shall be the paramount consideration. 
Section 13 does not lay dowp any new rule or principle materially different from the persona 
law which was already in force. Section 13 has no relevancy in considering the competence 
of the manager of a Hindu joint fsmily to make a gift of ancestral property. Desinte the 
provisions of Section 19 of the Guardians acd Watds Act, the Court should take into 
consideration the provisions of Section 13 of this Act only in appointing or declarmg a 
guardian.** 

2. Appoifitment of guardUan. — Sub>scction (1) of section 13 says that in the appoint* 
ment or declaration of any person as guardian of a Hindu minor by a Court, the welfare of the 
minor shall be the paramount consideration.** The term 'welfare* must be understood in its 
widest sense so as to embrace the traterial and physical well-being, the education and the up bring- 
ing the happinenss and moral vrellare.^* In the case of a natural guardian or a testamentary 
guardian there is no question of any person bemg appointed as a guardian of a mmor, though no 
doubt when a transfer has to be effected by such a guardian the Court has to be moved for the 
nccessaiy iietmiswn mentioned m secticn 9. As regards others there is no vested right in any of 
them to be appointed a guardian No doubt the relationdiip to the minor and other facts and 
circumstances have to be duly weighed befoie cemirg to a decision about the propriety or pru- 
dence of appointing a particular perron as the guardian of the minor but the paramount con- 
aidcratiDn to whiefa ali these facts and circumstances should be related is the consideration of the 
w^fiure of the minor. In considering what wiU.be for the welfare of the minor the Court shal 

(«5) 1968 Kw. 178. 

(66) gw u f ssaaa v. LakOtiumtcma, (1971) 1 Mys. L.J. SOT: 1971 Myt. 2ll. 

($7) (197d)2I.TsJ.552. 

(68) V mk a m m atUk v- iW«t ittb, (1971) 2 An. WJL 190t 1971 A.P. 194. 

(69) AMM r. FjrffAr 1977 S.a 1SS6; CA Aidp v. tmrm atd^,lJLK. (1975 Karo. 537| 1975 

Kara. ISij Xmtr Mdkm v. him Mmmi, 1972 U^rXJ, 775; Bmtm v. Adad, 1964 Ait. 509. 

(70) A4i<W^0Mniv. JintoKatMPiiapn/C^ JW^v. supca. 
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liave regard to the age, scat and religion of the minor, the character and oopadtr ot the 
pnipoied guardian and his nearneu of kinship to the minor, the wishes, if any, of a deceased 
parent and any existingor previous relation of the proposed guardian with tlto namor or his 
property. Jf the minor is old enough to form an intelligent preference, the Court may 
oonrider tliat preference also. Even if the father has a better daim to be the guardian as 
against the mother in any particular case the welfare of the minor may demand that he should 
remain in the custody of the mother: Smt. Jlardtep Kaut v. yegindhar Stngh.^^ But no one 
shall be appointed or dedared as a guardian against hu will. In the case of a minor who is a 
“*reied female and whose husband is not, in the opinion of the Gourt, unfit to be the 
Su^ian of her person, or in the case of a mmor whose father is living and is not in the 
(pinion of the Court unfit to be the guardian of the person of the minor, no <»e should be 
•PPointed a guardian of such minor. The presumption m such cases is that none else except 
the husband m former case and the father m the latter case can be more 

interested m the minor or even equally interested (6rsalso Section 197 of the body 
the book). 

Removal of gnardlaa.— Sub-section (2) of this section provides that do person 
*1 be entitled to the guardianship by virtue of the provisions of t his Act or law relating to 
® guardianship m marriage among Hindus, if the Court is of opinion that his or her 
^“rej^enship will not be for the welfare of the minor. In other wonb, any person who may 
* 1 ^ fi'utrdian of a minor, even the father or the mother entitled to act as a natural guardian 
.**®oved if m the opmion of the Gourt the continuance of his or her guardian- 
will not be for the welfare of the minor. In iPuM Pand» v. Baishnab Malik it was 
, 'bough the mother of the mmor would be the natural guardian after the death of the 

Mother’s remarriage would not tpsojutt prevent her from being the natural guardian, 
th ^M't on the circumstances of the particular case would appomt somebody ebe to be 
f * SUardian of the minor if it came to the conclusion on consideration of the paramount web 
t^^*be minor that the remarried mother would not be a proper guardian. As already said 
th . ** representative of the sovereign and the custodian of the rights and interests of 

Mmor does not and ought not to relax its vigilance over the welfare of the mmor and when-> 

« feeb that the welfare of the minor will not be properly served by the continuance of a 
l ^ rc u lar person As guardian and that the interest of the mmor would be better served and «ab- 
by the appomtment of another as the guardian, the Goun is competent to appoint 
® °'b« person. TTib power of the Court few removing an existing guardian and appomting 
'her m his place is exercisable not only when there is a natural or testamentary guardian 
' even ^en there b a guardian previo^y aj^inted by the Court, with thb bow^ 

that in the case of the removal of a natural guardian, it must be shown that sudi a 
gua^ian is unfit to be the guardian but in the case of a guardian <i^pointed by th* 
his removal can be ordered whenever the Gourt feeto that it w^uld be better hi tfm 
rest of the mmor that another should be appointed* In the case of a natural g iiar digTi the 
^“nd for removal b hb unfitness but in the case of the guardbm appointed by the Court the 
^twd of bb removal may be t|ie better fitness of another peijpon to be apposed as 
^ person already appointed. Thus a petition for removalof a father from tlie fp pyi fiTinship of 
™ minor child will not be ordered unless a detriment to the diild by retedn of thecontinaanoe 
of the father’s guardianship b cstnbifdMd, tub in ^ CSM of* pMkioa Jbf s«moval of any 

(71) (19g^Oi».Lj. 288; C a w f w RaS b h h Wl 6* 

(72) 1906oriaa6OL 
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other guardian it is enough to show that the interest of the minor will imi»rove by the appoint- 
ment oi another guardian. Right through the mam consideration is the welfare of the minor* 
and that is the paramount condderatlon that should be kept in mind by the Court when 
it appomti or declares or removes a perw^n as guardian. 

In Sunil Kumtr ChoudhaTy v. Smt. Sati Rant** it was held that Section 19 of the 
Guardians and Wards Act is subject to Section 13 of the Hindu Minority and Guardianship Act 
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THE HINDU ADOPTIONS \NO MAINTENANCE ACT (LXXVHI iSs^). 

An Apt to amtHd and eodtfy thn law rtUUmg ta adopHoas and 
mamUnanet among Hiadut. 

Bb it enacted by Parliament in the Seventh year of the Republic of India a» 
follows — 

CHAPTER I. 

PaBUIttllA«Y. 


1. Slicrt title aad atcBt. — (1) Thu Act may be called the Hindu Adoption! and 
Maintenance Act, 1956, 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

NOTES 

Preamble. — Thu is a codifying and amending Act with reference to the law of adop- 
tion and maintenance applicable to the Hindiu and has to be interpreted as such. When an 
Act amends and codifies the law relating to any subject, it is the law that is enacted m the 
provisions of the statute that should prevail and not the law as it stood prior to the enactment. 
This Act being in respect of the substsmthte law governing the Hindus, it can have no retros- 
pective operation. The whole scheme of the Act is such that it docs not apply to adoptions 
made before the Act except on any matter on wrhich a definite provision to the contrary u 
made.* The validity and the incidence of such adoptbns should be determined with reference 
to the law as it obtained prior to the date of the commencement of thu Act, The codified 
law has made several changes in the law of adoption. With the passing of the Hindu Svcces- 
sion Act, 1956, sons and daughters are treated equally in the matter of succession. Equality 
in status is recognised in the matter of adoptions also. The Hindu Adoptions and Maintenance 
Act, 1956, provides for adoption of boyi as well as girls. Formerly a woman could adopt 
only to her husband but now she can adopt fwr herself. A widow can now adopt a sem or 
daughter to herself m her ovm right. No question of divesting of any property vested in 
any person arises for under the Succession Act she is entitled to take the property absolutely. 
Under the changed dreumstanoes therefore the question of the sapinda's consent or depriving 
him of his reversionary interest or the motive of the widow for adoption do not arise.* Since 
this Act brings about some revolutionary changes in the known law of adoption, the judicial 
should not allow itself to be confused and clouded by any lingering obsession derived 
from the old state of afiairs and conservative notions regarding adoption amongst the Hindus. 
The religious idea that permeated the instituUon of adoption has absolutely no place hereafter; 
^ only significance that an adoption under the Act has is of its being a purely temporal one. 
^ough an adoption was made in 1953 before the Act came into force it was held that the 
Court has to take mto account the changed drcumstaaces particularly the disappearance of the 
o t requirement of sapinda’s assent on the ground of presumed incapacity of the 
woman. ■ ^ i 


(1) 7«rs Chant v. Bam dWar, 1975 runj. 20. 

(2) Appaavm Chadar t. A vm s p pi rf ONMw. lOTg 8.a 1Q51 at 1058. 

(3) Ibid 
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glurf tld« aad aKWnt — The Ace ie called the Hindu Adoptlont and Maimenance 
Act, 1996, and extend* to the whole of India except the State of Jammo and K aAi ^ » The 
Act came into oper^ion on 2l«t l>ecember, 1956, when it received the auent of the Plretident. 
The law of adoption being a matter of itatvs, tfaii Act would apply even with referent to 
Hindut domictled in India but Uving outtide ita territoriea, under the principlea of private 
international law. 

2. i^lieatioa of Act.— (1) Thia Act apidka— 

(a) to any peraon, who u a Hindu by rdigion in any of ita forma or devdopmenta, 
including a ViraahaAra, a Lingayat or a follower of Bnhmo, Prarthana or Arya 
Samaj, 

(&} to any peraon who ia a Buddhiat, Jaina or Sihh by religion, and 
(r) to any other peraon who ia not a Mualim, Christian, Pani or Jew by reUf^on, 
unless it ia proved that any auch person would not have beat governed by tbe 
Hindu Law or by any custom or usage as part of that law in respect of any 
of the matters dealt with herein if this Act had not been pasted. 

SnifilMa/i/m.—TIte following persons are Ifindus, Buddhists, Jamas or Sikhs by religion, 
as the case may be: — 

(a) any child, legitimate or illegitiinate, both ot whose parents are Hindus, 
Buddhists, Jamas or Sikhs by reli^ioa; 

(5) any child, legitimate or Olegitixnate one of whose parents is a Hindu, Buddhist* 
Jaina or Sikh by religion and wdio it brought up m a member of the tribe* 
community, group or family to which such parent belongs or belonged; and 
it) any person who ia a convert or re^oonvert to the Hindu, Buddhist, Jama or 
Sikh religion. 

(2) Notwithstanding anything contained in suboeotioa (1), nothing contained in this 
Act ghaU apply to the members or any Scheduled Tribe within the meaning of QauM (25) 
of Article 3^ of the Gonatitution unless tbe Central Government, by notification in the 
Official Gazette, otherwise directs. 

(3) The expression **Hindu** in any portion of this Act shall be construed as if it 
included a person who, though not a Hindu by religion, b nevertheless, a person to whom this 
Act applies by virtue of the provbions eomain^ in this section. 

NOTES 

Applica tion of Ao Act. — Since the wording of tbe section follows the phraseology of 
the application section of the Hindu Marriage Act and the Hindu Succeasutti Act, the oom- 
xnentaxies tinder thoK enaaments may be referred to on the question as to whom the Act 
applies. 

fi) to Section 2 expressly provides for the conferment of the status of a 
IBndu on a pemn even though such status is doubtful vdioi tbe personal law of tba 
parties is iuw^d. The i^ct uvests a duld with the status of a Hindu if one of its pantota 
belcnj^ to a twice bom class inducts the dlild into tbe ifindu family and brings him up as 
Sttch.*^ 


( 4 ) AMsm* V. CbMMwr (IfTOj 2 aLJ. SMi IMO ifad. 2 iA 
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3. tbit Act, unku the context otherwiie requiio*— 

( 0 ) the expraaiont "cuttom" and “usage” signify any rule which, having been 

tinuously and uniformly observed for a long time, has obtained the force of law 
among Hindus In any local area, tribe, community, group or family: 

Provided that the rule is certain and not unreasonable or opposed to public policy; 
and 

Provided further that, in the case of a rule applicable only to a farnOy, it has not been 
discontinued by the family; 

(b) “maintenance” includes — 

(i) in all cases, provision for food, clothing, residence, education and medical 

attendance and treatment; 

(ii) m the case of an unmarried daughter, also the reasonable expenses of and 

incident to her marriage; 

(«) ‘‘minor” means a person who has not completed his or her age of eighteen yeara 
Section 3 — Syaopaio 

1. Cootofii and noago. 3. Minor. 

2 . 

1. Caatom suid nssige —The definition of ‘custom* m section 3 {a) gives importance 
not to any particular custom or usage as opposed to the dharmasastra text but to any rule 
which having been continuously and uniformly observed for a long time has obtamed the 
force of law m any local area, tnbe, commimity, group and family. A distinction between a 
rule founded on dharmasastra and a rule founded on custom is not germance to the definition 
of ‘custom’ in section -3 (a).‘ For a valid custom or usage, not only should it have been 
observed as a rule contmupusly and uniformly for a long time, it should also be certain and 
reasonable and should not be opposed to public pohey Besides, the custom should not be an 
obsolete one but one which is part of the Imng law of the land. Though the second proviso 
to clause (a) mentions only the discontinuance of the family custom for the purpose of its 
unenforceability, the same should be the result in the case of the discontinuance of any other 
custom or usage such as the local custom or custom of the community, for it is the essence 
of a valid custom that it should be observed at the present day and should not have been 
merely a thing of the past. . Besides there is no indication in the definitkm as to the precise 
duration of the custom for its acceptance as a part of the law. The decisions have used the 
expression “ancient” to indica*e an essentia] quality of a valid custom, the word “ancicnt”^ 
being undetstpod as being beyond human memory. 

2. Mnintonasice—What section 3 {b) prescribes is real mXintcnance, not a base or 
starving maintenance * The definition of maintenance includes provision for food, clothing, 
residence, education and medical attendance and treatment, and in the case of an unmarried 
daughter the reasonable eiqiensa of and incidental to her marriage. The rate of maintenance 
and the categwies of ejqienses which make up- the maintenanoe aBowtmee, such as the 


(5) JitsriM V. Ms Me, 19n Boo. 289. 



of edueatioo, medical attendanoe. etc.,mwt necessarily depend on the status of the pacties 
and the age, sex and needs of the claimant, consistent with the means ofthe peibon liable to 
the claim. The woids “incident to maxriage” are used to indicate the necessity for tacliision 
in the mqienses payable for the marriage of an unmarried daughter not only the aOtual 
s of her maniage but also the eaq^nses incidental to the marriage, namely, preseirts 
at the maiTiaM and other necessary esfienses that have to be customarily Incurred both 
before and after the actual marriage such as the expenses ^pf tl^e betrothal function and the 
niqicials that may take place after the marnag** 

9. Mfarer.— Minor is defined m Clause (e) as a person who has not con^ricted Ids or 
her age of eighteen years. TBh is also the age prescribed* under the Hindu Minmity and 
Guardianship Act and to this extent I he provision in section 2 of the Indian Majority Act 
which makes the said Act mai^iUcable in the rase of adoption which was governed by the 
Hindu Law of nullity, vHbich fixed the age of adulthood at 16, must be taken as su p erse d ed. 


4. Ov«rxidis« cadet of Are. —Save sui otherwise expressly provided in this Act, — 

(«) any text, rule or intetpretatum of Hindu Law or any custom or usa^ as pari 
of that law in force immedutely before the commencement of this Act shall 
fyay. to have effect with respect to any matter for which prorision is made in 
this Act; 

(i) any other law in force immediately before the commencement of this Act 
shall cease to apply to Hindus in so far as it is inconsistent with any of the 
provitioas oontamed in this Act. 

1. Ovr i idhsg effect eC dre Act.— This section provides that in respect of noattcn 
provided for in this Act, this Aot prevails despite any provisbn relating thereto in any othtfr 
Act previously existing or incident of any custom or Hmdu Law which previously governed 
such matten. By reascm of this sectioa. any custom or usage as part of the Hindu law in 
force prior to the oonunenoement of the Act has ceased to have effect m regard to any matter 
for which provisioa has been made m Chapter II except what has been expresdy protrided in 
the Act.T It follows that in respect of matters for which no provision is made in the Act the old 
law must continue to remain applicable.* After this Act came into force there is no roou. 
for any customary adoption.' lo respect of an adoption which had taken jdaoe fpevioMly to 
this Act, the validity of that adoption or its incidents it is the old law that dio^ be 
^iplied even though it may be inconsistent with the provisions of this enactment. 
Section 30 post). v. Tins Act is not exhaustive of the law relating to 

mimtetiance. It h only in so far as there is tome express enactment in the Act that stcan 
he wid to be exhaustive in regard to snch express provision^ *. This Act would t^n>ly only to 
thote Hindus whose relationship in regard to maintenance is specified in the Act.** The 

(7) WlW V. fflwAeiXtMa, 197S S.a We. 

(8) Jsis V. dssriM 19^8 Bel. 7. 

im XtCpr m^ik V, Mp l»W 2161 (faqiah cwsiomsry law ol adoptkm absegMM^ .JMMpwi* 
fit 7’ •/ < A>.LJ.80ptoahi0Bi luiontire can be oMde ahw tbh Act easqp ipiO )|spBe.]. 
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prmciplei ol tlie old Hindu law continue to aikply in respect of the wife of * coparc^or to 
be maintained out of joint family property and her claim bai to be enforced under the dd 
Hindu law and not under this Act.** A right to maintenance vd*ich had aeerued to a eoneu* 
bine against the estate of her paramoitf who had died prior to the Act is not taken^ away cr 
afected by the provisiona of this enactment.** There is no distinctioo so far as this is 
concerned between a concubine who is barren and one vdio is not. This right which had 
accrued to her is enforceable against the persons taking the estate of the paramour as his heirs. 
JbmefmaM v. Sitanmamma.^* 


The Act does not deprive a widow's right to arrears of maintenance accrued prior to 
21ft December, 1956 when the Act came mto fivee.**. 

Neither this section nor any other section of this Act takes away the right of a mother 
under the ordinary Hmdu Law to claim a share a partition betweeu the sons* Sama Bai v. 

Section 4 (4) of the Maintenance Act docs not affect or repeal Section 488 of the 
Criminal Procedure Code: Jfanak Ckaad v. Chandra JPtsAsfs* •. 

Section 39 of the Transfer of Property Act is not within the purview of Section 4 (a) of 
this Act bat is also not inconsistent with any of the provutons of this Act so far as a wife is 
concerned. Section 39 of the former Act in its application to a Hindu wife is not over> 
ridden by Section 28 of this Act which is confined only to "dependants'* under the Act, the wife. 


CHAPTER II 
Aoornoif. 

S. AdofitloB to be rogulatod by dhis Chapter.— (1) No adoption shall be made after 
the omunenoement of this Act by or to a Hindu except in accordance with the provisions oon« 
tained in this Chapter, and any adoption naade in oerntravention of the said provisioias sh«ll 
be void.' 

(2) An adoption whirii is void shall neither create any rights m the adoptive fandly in 
favour of any person which he or she could not have acquired except by reason of the adop- 
tion, nor destroy the rights of any person in the family of his or her birth. 

NOTES 

Adoption to bo rogulatod by tUo Act. — This section applies only to adoptions held 
after this Act and not before it. The vaUdity of an adoption made after the commencement 


(IS) jrniW Madna V. PadmU»d. 1977 Mah. LJ. 402, 

(14) Xigatipda Baa V. Sitkaramamma, (I966)2S.GJ. 179i 19653.0. 1970. 

(15) 1960 Aadh. L.T. 822. (I960) 2 Aa. W.R. S52. 

(10) Owrfr O hw o Ss v. Bai^dttriaghJi, 1965 Gut. 270. 

(17) (1961) Raj. 207. 

(18) (1970) 1 S.aj. 176 iA.I.«. 1970 3.0.446. ScS Slio, 1969 SiSil 795.^ 

(19) BamarmaapGtmUrn. AiMssWssi^ (196^ 8 IK.LJ: 979: 80 ilM. fit |96y>-MSd. 487. 
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^ * ***** tetted with refefcnoe to the provisions of this Act and not with refaKnoe 
on tte ^**T“.***^ in the wifl of the deceased husband of the adopting widow. Ifc 
validifv >i«**^*******v*** had taken piece befote the co mmenc ement of this Act, its 

ActJ* If ^°® J‘“iged with reference to the state of Hindu law prevailing before the 

law it It ’ll which had taken place before the Act was valid according to the then 

-Act. So I .1*““** though >t may bo invalid if it were to take plaee after the 

if It ^Ji*******^*”*" ''**“**y under the Act, the fact that it would be 

not aOkot the* Place prior to the Act would not aflbet its validity. This section does 
a* A j • *** tnvahdily adopted son being entitled any property given to him 

invalid ***® position in respect of this matter would be the same whether the 

n»nt of # 1 ^ before the Act or it had taken place after the oommence- 

° (Scctjoni 168 and 381). 

hein«oMirT.^ mwtiom adoption as -by or to a Hmdu‘*. Adopdoa is envisaged as 
Adwtion j “ adoption by a Hindu and the other IS adoption to a Hindu. 

<be child ** *“*®®de<i to cower cases when an adoption is by one person, while 

it can be s the adopted son of another person alto It is only in such a case that 

JMloDts wJih "“‘.r* adoption has been made to that other petson«. Thus when a hosband 
adonU«r Hv '"*^**«°"««.*he actual adoption would be by the husband while the 
opptton wdibe not only to himself but abo to his wife. 


Raqaisltos «f • i^nUii adopiiaa, — ^No adoption shall be valid unless — 

(0 the person adopting has the capacity, and also the right, to take in adoption; 
(«) the person giving in adoption has the capacity to do so; 

the person adopted is capable of being taken in adoption; and 

(it) the adoption is made in compliance with the other conditbns mentioned in this 
Chapter. 


NOTES 

adopti<27Jd^i!L*^ * I***^ur^‘*^ *®®**“* P*«*cnbes the requisites ol a valid 

«doDtioa mi»r h* *^® gitdng in adoption and the person taking in 

adoption ^nd ^'****^ and the capacity to take in 

Section 6 u® /*^ **'’*“ “ ^ eligible to be taken in adoption, 

tions or couched m negative terms is of a mandatory character. All the four condt- 

each »^«ding the condition of giving by a competent person are cumulative and 

invalid anrf th* “f violation of any of the conditions would make the adoption 

OTagitv tn application of the doctrme of factum valet.** The 

7 and the elSLihirr^T™^!?* Section 9, the capacity to take is described in Sectiims 8 and 
•dpptionto ******^7'® be adopted is described m Section 10. Besides, far an 

Ss^b II ** ^ ‘»“l^**cce wiA the other conditions mentioned fa 


fits nd Haf i (IWI) 1 An-WJU 134 

foM Am V. (1968) 2 MXJ. (Aa) 55- 1967 S.C. 1761: O^) X 5C.J. S16. 

(aj Jlj; l#7S 7. 

mi «hMiliM.197SA]|. 546. 
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^'ObpAdty** in (i) presumably W* rafcrence to personal iacti like a^e and sonmd- 

nos ormind;**right** has lefeiwicc to eatemal drcnnatanoes Uke having a wl*e, son, danger, 
etc. 

7. Cbpoflltyaf n maleBhdu to taka la adopdoai.^Any male Hindu who k cf 
sound mind and is not a minor has the capacity to take a son or a daughter iu adoption; 

Aravided that, if he has a wife living, be shall not adopt except with the conscirt of 
his wifis unless the wife has completely and finally renounced the world or has ceased to be a 
Hindu or has been declared by a Court of conqretent jurisdiction to be of unsound mind. 

ScpUitatimk — ^If a person has more than one wife living at tlie time of adoption, the 
nonsmt of all the wives is necessary unless the consent of any one of them is unnecesmry tor 
ooy of the reasons specified in the preceding proviso. 

SEOnON 9— SYNOPSIS 

1. O a n a d sy •! a mal* to tako la ai l i ipHn a pwaoat oooiloa. 

3. CeaatM of tha wifa. 

a TkodUfatoaea htStroMtkaold law aadtfco 4. laspUodcoasont of tka wlfa. 

1. Gnpncity eg • ansda to take in adeptfan.— This section says that any male Hindu 
who b of sound mind and not a minor cw take in adoption a boy or a g^irl. If he has a wife 
at the time he cannot make the suloption except with her consent, and if he has more than one 
wiie the consent of all the wives b necessary. But if the wife has ceased to he a 
Hindu or has renounced the world or has been decbued by a Court of conq;>etent jurisdictton 
to be of unsound mind, her consent is not necessary tor the validity of the adoption by the 
husband. This disqualification of the wife wDi apply when the husband adopting has 

more than one wife A person whose wife has been divorced from him mu«t be considered as 
wifekn. 

Soundness of mind u m essential requirement of a valid adoption and bas to be proved 
wben challenged. The burden of proof m such a Case is quite substantial because it b well- 
setttod that the evidence to prove an adoption must be suffiaent to satisfy the serious onus 
which rests upon any person who seeks to diqslace the natural succession by alleging the 
adoption.*' 

2. Tho dlfTareBcabetwoea theoMknvund the p raaaut Mcthm — Under the 
previous law even a minor, provided he has attained sufficient maturity of mind to understand 
the nature and consequences tif an adoption, could validly adopt. But under the present 
section, no n^or in t^ sense of a person who has not convicted the age of 18 years can make 
an adaption. Secondly, under the former law an adoption can be made by the husband vdtb. 
out the consent of the wife and even againsc her y/bb. But this section provides the consent 
of the wife as a pnsreqtusite for the validhy of the adoption by (he tmsiand. Thirdly, bhder 
the previoos law an adoption can be made only of a boy and never of a girl. But midiw tkis 
section, a man can adopt either a boy or a girl or even l^th a boy and a gitl. The reld^otti 
disqualification that operated as a disability a^dnit a valid adopti^ betog {>7 

a a ccmgenital leper or afflicted with any other disability cUsquaBfldng frci^ |a!i^g|m»' 


(24) Hat W. 
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co iiU B MWi a n t hu been done anraqr wHh Iqr tldi wetion. md it ii now open to any amIo 
l^ndato maho on adoption, theanV dli^tMeation boing Ub nngoondooM of vaiad and 
minority. 

3. GonaoMot tho wMb.— tfae fO(|«uahe that h inahted on by thhaection «dtb ndhinnoe 
to the oonient of the wife for maldng an adoption by the Imaband h di^pented adth wilht th^ 
wife has become a eonvert to some other tebgion or has tcBoanoed the world. It mnst be 
remembered that by mere converaon, the wife does not oeaae to be the wife ofthe bmbhnd. 
thott^ conversion is a ground for divoroe under the Hiodn Marriage Act. But by con v ddten 
the wife has ceased to have faith in the Hindu Institution of adaption of and therefore her OQlDi|pent 
ought not to be necessary. So abo in the case of a wife vdio hat renounced the wotl^, which 
ttwawi that she has no faith in Vrorldly affishs, her oonsent is dispensed with. A queition may 
arise whether the consent of a wife living separately under a dcciM of judicial acparalion would 
be required for a valid adoption. The answer appears to be in the affirmative because the 
decree for judicial separation does not put an end to the marriage and the wife continues 
to be the spouse of the husband. But m the cate of a wife under a void marriage her copsent 
it not necessary as she is strictly speaking not a lawful vnfe and the husband is entitled to ignore 
such a marriage as well as the wife of sudi a marriage. But in the case of a voidable muriage 
feBing under Section 12 of the Hindu Marriage Act, the wife of such a marriage will be con* 
sidered as a wife coming under this seetkm so long at the marriage has not been avoided, and 
the absence of her consent for the adoption would invalidate the adoption. A question may 
arise when an adoption is made by the hatband without the oonsent of his wife under a void, 
able marriage and the marriage has been sabseqiientty avoided* whether the absence of coosoit 
of the srifo of such marriage would invalidate addition. Use answer appears to be in the 
affirmative because the celevaut time with reference to which the necessity for the wife’s consent 
arises is the time ofthe adoption, and if at that time he has a lawful wife, her consent h neees. 
s'ary for the validity ofthe adoption under this section. The further disqualiBcation enunciated 
in the proviso to this section, namlcy, declaration of the wife by a Oourt of competent juris* 
diction to be of unsound mind, introduces a cloud or confuskm into the question of the vsriidhy 
of adoption made by a husband having a lunatic wife. The proviso requires that tndess the 
wde is declared by a Court of compeCem jurisdiction to be of unsound mind, her oonient would 
be necessary. It is difficult to understand how if really the wife is a lunatic i ncom p et ent tn 
comprehead the nature ofthe adoption and give a valid consent the absence of a de61aratlbn 
by Court of her hmacy would or should affect the question. 

It is obvious that tUt requisite of the sriie’s consent fora valid adi^Hitm by the hnAihd 
trill in practice nsoit in many eases fa the leahfficy of the h usba nd to malce n ffeabred adoption 
on account of the difeent of hh wife. Ifo feotnan will be a oensenting party to im adbpffihi 
being made which wovdd take avray half of her iaheritaaee to the husband’ll propeftjr m hh 
deaUi and since the is given a ri^t^ hefeelf to make an adoption of a boy or girl la the 
seetten, nauudy, Beetkw 8 when she becomes a vridow ami since under the ifiadu 
Ael ibe feffi be ^nohrielji entitled to the p tu p ert y of the husband which may eOme to her dei 
hil^lh^itfe nihy notyfeW her Coment earife. 

^ tpijffiiieiiiihim attha wlfi.--'11ie eonsent efthe wifewhleh h tequhe^fiadel t|fe 
alc^deeh^iMiiiddaptiontwiagmadeby ritehttshaedneedwthe evpmst hm «e» hclaa. 
PM iwifeM pdrtfettlar otfe. ISor mwm femal Hihilh ihe 

|Mt.aeefeiia^y ha feplwelhM^ Smi 
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forthcoming to ihow thnt such porticir^^iOn or conduct on the part of the wife wm not 
voluntary but forced. But if the husband has mere than one wife, this inference of consent 
by all the wives cannot be drawn merely from participation by ore wife alone in the cere, 
rnonial functions of the adoption. Since not more than one wife can really be a 
participator in the ceremonies of adoption the consent of the other wives which 
IS idso requited for validity of the adoption requires more cogent proof either by the production 
of their written consent or by proof of their admissions or conduct after the ceremony of 
adoption. Where a person has married after having contracted a marriage which is void under 
Section 1 1 of the Hindu Marriage Act, and both the wives, namely, the wife under the nullity 
marriage suidthe wife under the valid marriage st^emnised subsequently are alive, it is enough 
if the husband makes the adoption with the consent of the latter wife, and neither the want 
of consent by the former wife nor her refusal to give her consent would invalidate the adop* 
tion. 


8. Capacity of a famaloHlsida to take la adaption. — Any female Hindu — 

(a) who is of sound mind, 

(I) who is not a nunor, and 

(s) who is not manned, or if married, whose marriage has been dissolved or whose 
Husband is dead or has completely and finally renounced the world or has 
ceased to be a Hindu or has been declared by a Court of competent jurisdic* 
tion to be of unsound iP>nd, 

has the capacity to take a son or daughter in adoption 


1 Capacity of a faoaala Blada ta taka ia atfep* 
don 

3. Adaptioa by an anmamlcd wnmai*. 

3 Adapdoa by naarrlad wooMUi. 


4 Adaptlaa by wffa ot a void marrlaga. 

S’ Adopiloa by wife of voMablo marriage. 

6. Adoption by a widow or divorced wife 

7. Eadh widow can adopt a eon aad a dangkter 


1. GapurJty of fesnala BOadu to take in adoption —Under the previous law 
except iipder tue Kritruna form a woman cannot adopt to herself, she could only 
adopt to her husband after his deatb in some of the provinces, with the husband's 
consent m some othen, with the consent of the husband or with the consent of his 
sapindas m th„ Madras School and without the husband's consent in the Bombay School, 
provided there was no prohibition by the husband against her adoption. Butin one 
thing all the schools were in agreement, namely, during the husband's lifetime his 
wife cannot make an adoption without bis consent. This section provides that any female 
Hindu who is of soimd mind and not a minor and who is not married or if married whose 
marriage has been dissolved or whose husband is dead or has completely and finally xeuounced 
the world or has ceased to be a Hindu or has been declared by a Court of competent juristiic* 
tion to be of unsound mind, has the capacity to take a son or cUugbtcr in adoption, It is 
thus clear that under this section if the husband is alive and is not disgualifiH as above 
mentioned by omreiaicm or renundatioo or insanhy the cannot make ai^ all 

But if she is unmarried die kendtled to make an adof^ion tohcnelf and also if she is a widovr 

or if her marriage had been diisQived by a decree of divorce. Ifsbe jrthos qualified sfao can 
make an adoption of not only a giri bttt aha of a boy. Tbh 
adoption and that tooofa boy dr. a 5iii and oven of both 


Bdwsii^ to a vrqiittan of nuOdi^ an 
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eppo ffd to the geiUuiOf Hindu Law m which an adoption of a girl it abeofaitely unthinlKfr 
ble. But the adoption made by* her as an unmarried woman is only to henelf and not to 
hiiB ba*^d whom t^ aubsequently marries and even when a woman adopts after her husband's 
death as hit widow, the adopted son does not divest the estate vested in her as his heir. 

2. Adoptioa by an uBmarrlod womaa.— Under this section a female Hindu who ia 
not married at the time can make an adoption of a boy or a girl or of both. If after making 
an adoption of a boy she gets married a question may arise whether the husband nr the wife Of 
such a marriage can again make an adoption of a boy. The boy aboptcd by the wife befiire 
her marriage cannot be said to be the son of the husband and therefore there is no bar agatnM 
the husband making an suloptlon provided his wife gives the consent. But his wife may not 
give her consent because she is already having a boy who had been adopted by her; but if she 
gives the consent an adoption made by the husband cannot be said to ^ mvsdid by reason of 
the existence ofthe vdfe’s adopted son, who will be under Section 14 of this Act in the position of 
a step-son to the husband of the adoptive mother. So far as the mother is concerned she will 
be the adoptive mother of not only the boy adopted by her before her marriage but aim of the 
boy adopted by her husband with her consent. So far as the boy adopted by her husband 
with her consent is conoeAied that boy will be the adopted son of both the lmsb.ind an 1 the 
wife, but as regards the son adopted by the wife alone before her marriage, this son shall be 
the adopted son only the wife and not of both the husband and the wife. The significance 
of this distinction should not be lost sight of in the matter of determining the respective heirs to 
the husband and wife when they subsequently die leaving propcrtiei 

3. Adopttsm by naandwl wossiaa.— A married woman cannot adopt at all during the 
subsistence of the marriage except when her husband has completely and finally renounced the 
world or has ceased to be a Hindu or has been declared by a Court of competent jurisdiction 
to be of unsound mmd If the husband is i.ot under such disqualification, the wife cannot 
adopt even with the consent of the husband, and he alone can adopt with her consent.** No 
doubt by this adoption with her consent she becomes the adoptive mother of the boy adopted 
by the husband but the adoption is not hers but her husband s. A question may arise as to 
what should happen if the wife had already adopted a boy prior to her marriage and that boy 
is still alive and she puxports to make another adt^tion during coverture, on account of the 
conversion, renunciation or lunacy of the husband. The answer appears to be that die cannot 
make the second adoptkm on acooimt of the existence of the son previously adopted by her 
pnor to her marriage. The reason is that any adoption made by her is only for henelf and 
as she has already an adopted son die cannot make another adoption. 

4. Adoption by wifi of m wdd aanlo|o.— In the caseof a wife under a vmd 

marriage coining under Seotko II of the Hindu Marriage Act, since the marriage is vdd afr 
tiifeio and does not require to be aet aside, the wife is entitled to adopt without the eonaent 
and despite the eppoii ti on ttf her husband, provided she has no son by the mdBty manage 
nor has she a son adapted hy her previously. Her position is the same as that of an unmairied 
woman on account oi the voidness of the marriage and the condition for a valid adoption by a 
lawfV^.1fd|^»aine}y« % oonwsfjoo or lunacy or renunciation ofthe husband does not Mppfy 
to h« marriage is void, if the has a son by such a miitiage who is by 

Section IS of the iSndu Marriage Act a legitimate son of hers, she cannot be oonsjdemd to n- 

% 

(SQ AsslMdv; 1977 Hah. LJ. 558. 



loi 10 M to be in piwiHoB to meke an a4optioa. The lene wodd be the poaftion in the owe 
of an e^^rtko of e dauf^er by her. 

5. Adoption bywHeof veidehlh aa n w ife .-- The poiition of a wife under avoidnbh 
marriage coining under Secticm 12 of the Hindu Marriage Act cannot be said to be the tame 
as her poaition would be if she were^the wifetinder a nullity marriage coming under Section 11 
of the Hindu Marriage Act The wife under a voidable marriage is a lawful wife unless and 
until the marriage is avoided) and so long as the marriage subsists she cannot make an adoption 
unless the husband is disqualified byconversion, renuDpiation or lunacy. But if the marriage it 
avoided by a decree of nullity, she is free to exercise h^ power of a^ption provided the hat 
no son at the time either born to her during coverture or adopted by her husband during 
that period or bom to adopted by her before marriage. 

€. Adoption by a widow or a divorcod wifo. — A widow and a wife divorced stand 
on the same footing to far as the capacity to adopt is concerned. If there is already a child bom 
or adopted during the subsistence of the marriage the existence of that child would prevent an 
adoption of another child of the same sex, though a child of a different sex can be adopted. A 
case may arise where a widow may be having a plethora of adoptive children. A Hindu 
female may adopt a boy before marriage; she may marry and her husband may adopt a boy 
With her consent and this boy will become her adopted son also. During the subsistence Of 
the marriiqje a son ^ may be bom to her. After the death of her first husband she may marry 
again and during the subsistence of her second marriage the second husband may adopt a boy 
and subsequently beget also a son by her. This would show that while a Hindu male cannot 
have more than one adopted son, a female Hindu may have a plurality of adopted sons. The 
same rea>oning would apply to adoptions of daughters. It would be thus seen that a Hindu 
male can have only two adopted children, ohe a son and the other a da iig hter but a Hindu 
female can have quite a crowd of adopted children consisting of sons and daughters, not tospeak 
of her other legitunate and illegitimate children. To expose the anomaly and the absur-dity of 
the positiim the following illustration which though extravagant and improbable isnottheoreti- 
cidly at any rate impoaible may be considereJ A Hindu female pnor to her marriage adopt g 
a boy and a jprl as she is entitled to do. She chooses to lead a life of shame and immorality aud 
several children of either sex arc born tc her. She then becomes disgusted with the promis* 
euous settles down to a life of virtue and morality. Her husband anxious 

to have a child and the wife not yielding any, adopts a boy and a girl. But subsequently the 
wife conceives and several children are born to her. The husband dies, and the woman 
marries again As by this time the woman most have become advanced m age and there is 
very little prospect of children being bom of the second marriage, the second hii«han d 
adoption of a boy and a glil. The second husband alto dies, and the woman inherits his pro- 
perty along with his adt^ted son and daughter. Subsequently the woman dies leavmg all the 
chUdren above-mentioned. AU <hesc children wfll inherit her jM-operty and them will be six 
adopted children of whopa three are sons and three are daui^ters. the diildren bom to bar in 
wedlock and the illegitimate children whom she brout^t into exiatence during her 
life prior to marriage. , “ 

In Sawan Ram v. Kahwanti**, posmg the question *<what is the adoptive family of a 
child who is adopted by a widow or by a married woman whose husheod has completely and 
finaUy renounced the world or has been declere^ to be of unfOund n>i^ eyen thoqgh alivs,»» 

(26) (1968) 2 S.aj 316: (19W) 2 MJ.J. (gXL) 56: 1663’ Aa 1761. See JhAn v. » 

(1976) 1 S.OJ. 476: 1970 S.a 343. 
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the Sujxcme Court observed: “It it welWecognised that, after a temale is married, the 
belondi to the family of her husband. The child adopted must also, theiefoie, belong to tbe 
same family On adoption by a Hindu female who has been married, the adopted son will, ib 
effect be the adopted son of her husband also*'. The Supreme Court left the oonduskm inesca, 
pable by reason of the provision in Section 12 principal clause that from the date of adoption 
aQ the ties of the child in the family of his or her birth shall be deemed to be severed and 
replaced by those created bv the adoption. The reasoning is hardly convincing and the con- 
clusion IS not warranted. For pne thing Section 8 ranks together without discriminating, unmarried 
woman, divorced woman, widow, woman whose husband has completely and finally renounc- 
ed the world or has ceased to be a Hindu or has been dedared to be of unsound nund. The 
principle of affiliation of the child to the husband of the adopting female would be incon- 
gruous where the husband had ceased to be Hindu though the w>le would continue to be wife 
till dissolution of the marriage. Again the condunen of the Supreme Court would not fit in 
with the observation of the Supreme Court in a recent case, Appaswam Chethar v. Satmgapaat 
Ghettiar*^'. “Formerly a woman could adopt only to her husband but now she can adopt for 
herself A widow can now adopt a son or daughter to herself m her own right” 


7 Eads widow esin adopt a aon and a daughter. — When a husband dies childless 
and leaves several widows, each of the widows if she had not previously adopted during her 
maidenhood could adopt a son and a daughter. This is a departure from the precepts of 
Hindu Xiaw under which only one of the widows can adopt a son to her husband. In the 
Nattukottai Chetti community in Southern India there is a custom enabling each of the 
widows of a person to adopt a son based upon the reasoning that if a man can have 
children by each of his wives, there is no principle preventing each of the wives giving him a 
substituted child by adoption. This legislation coxmtenances tbe logic of this reasoning and has 
added to it tlie implementation of another well known sentiment widely prevalent among the 
Hindus that every one should have at least one daughter as well as a son. lithe husband had 
already adopted a son and that son continues to be alive, his senior widow who had 
been associated with the husband m making the adoption cannot make a further adoption ot 
a son because the son adopted by the husband would be her adopted son also. As re^^rds tbe 
other wives who were not associated with him at the time of the adoption, the question of 
their capacity to masse a further adoptitm is shrouded >n doubt and difficulty. One view is 
that as the other wives had also consented to the adoption, that consent should be oonytrutA. 
as operatmg as a foregoing of their rif^t to adopt, m vie\«^ especially of the old law that if 
there is a son for the husband whether avtrasa or adopted, none of his wives after his death 
can nmke a valid adoption The other view Is that as under the present Act adoption has 
been reduced to the position of k purely srculaf institution and as a widow other than the 
<nie who was associated by the husband in the adoption could not be considered as the 
adoptive mother of tbe boy adopted by the husband but only as tbe step-mothers under 
Section 14, there is nothing in Section II whidi only prevents an adoptive mother from 
an adoption in the presence of an aurasa or adopt^ son to the husband to operate as a bar 
against tbe other vridow who should be considered enly as step-mother of the boy adopted by 
the husband frmn making a further adoption. There, is a lotof force m the latter construction 
<ni the WKMdiag of the statute. 


(ST) 1978 8.a MSI' at 1058. 
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9. PcrmmscapiibbaC gMog lit adopdoa— (1) No pmon eacept the father 
or mother or the guardian of a child ihaU have the capacity to give the child in adoption. 

(2) Subject to the provisions of subjection (3), the lather if alive, shall alone have 
the right to give m adoption, but such right shall not be exercised save wth the conscn't of 
the mother rinless the mother has completely and 6nally renounced the world or has ceased 
to be a Hindu or has been declared by a Court of competent jurisdiction to be of 
unsound mind. 

(3) The mother may give the child in adoption if the father is dead or has completely 
and finally lenounced the world or has ceased to be a Hindu or has been declared by a Court 
of competent jurisdiction to be of unsound mind 

(4) Where both the father and mother are dead or have completely and 
finally renounced the world or have abandoned the child or have been declared by 
a Court of competent jurisdiction to be of unsound mind, the guardian of a child 
(whether a testamentary guardian or a guardian appointed or declared by a Court) 
may give the child in adoption with the previous permission of the Court. 

(5) Before granting permission under sub-section (4), the Court shall be satisfied that 
the adoption will be for the welfare of the child, due consideration being for this purpose giveu 
to the s^hes of the child having regard to the age and understanding of the child and that 
the applicant for permission has not received or agreco to receive and that no person has 
made or given or agreed to make or give to the applicant any payment or reward ir 
consideration of the adoption excem such as the Court may sanction. 

Ex^analton -—For the purposes of this section — 

(i) the expressions “father” and “mother” do not include an adoptive father 
and an adoptive mother, 

(»«) “guardian” means a person having the care of the person of a child or of 
both his person and property and includes— 

(a) a guard.an appointed by the will of the child’s father or mother, and 
(i) guardian appointed or declared by a Court, and 
(*0 “ Court” means the City Civil Court or a District Court within the local 
limits of whose jurisdiction the child to be adopted ordinarily resides. 

Section f— Synopclo 

1. Pcvconc competent to ttvo In adoption 5 Considerations in giving pormiaslon to tbe- 

2. Fatlier’a ctpaclly to give in adoption guardian. 

3. Motber’s anpndty to give In adoption. 6. Adoptive parente cannot give in adoption 

4. Gnavdlan’a right to give in adoption. 7. Court. 

1. Peraons competent to give in adoption — Under this section three persons are 
mentioned as persons competent to give a boy or girl in adoption and these are the father, 
♦he mother and the guardian of the child. This section introduces important (Ganges in this 
matter Under the old law the only persons who could give m adoption were the father and 
in hw absence the mother if the father bad not prohibited the giving. Under the piesent 
section m addition to the mother and the father another person, namely, the guardian has been 
empowered to give m adoption with the permission of the Court Under the old law when 
a father wants to give his boy in adoption there was no need for him to get the consent of 
his wife who is the mother of the boy; but under th» section the consent of the mother ir 
made necessary for the father going the 8<m in adoption. Under the old law the mothet 
could not give the boy in adoption if the father had prohibited die giving but under this sec. 



8 . 9) nn m moa adoptmnii and MAornuuMaB aot (ucsvni or 1956} 1171 

tion After the death of the i)Mher or when be it inoon^tent to give, the mother is entitled to 
give the bojr without the consent and against the with of the father and despite his prohibi- 
tiOD. 


2 . Father’s eapaeity to give In adeptioa.— The father alone is entitled to give a 
child in adoption hut if his We it alive he must get her consent for giving the chfld in adoption. 
The child maybe a boy or a girl The content of the wife is not necessary if she has Bnally 
and completely renounced the world or has ceased to be a Hmdu or has been declared by 
a Court of competent jurisdiction to be of unsound mind. If the father is not incompetent to 
give the bo> or girl in adoption by reason of his ceasing to be a Hmdu or by his becoming a 
sanyasi or his being declared by a competent Court to be of unsound mind, nobody else is 
competent to give the child in adoption, not even the mother of the child The position is the 
same even if the child to be given is the child of a nullity marriage coming under Section 11 
ot the Hindu Marriage Act or of a voidable marriage coming under Section 12 of that Act. 
Even if the mother of the child is living away under a decree of judicial separation 
or has been divorced bv the father, her consent cannot be dispensed with unless she it 
suffering from any of the disqualifications mentioned in sub-;ection (2) It appear^ that the 
conversion of the father to some other religion, though it gives a right to the mother to give 
away the child, is not a dLquahfication for gtvmg in adoption, though in that case he may 
delegate somebody else to give ^he child m adoption This is the conclusion pointed by the 
omission of conversion to some other religion bemg a ground for enabling a guardian to apply 
for the Court's permission to give the child m adoption. 

The consent of the wife to give the cttild in aaoption need not be express but cUn be 
nferred from the conduct of the woman taking part m the adoption ceremony or otherwise 
iindicating her consent for the adoption. 

5 . Motlier’s capacity to give in adopdeat. — So long as the father is alive and is not 
in anyway mcapacitated, the mother cannot vabdly give the child m adoption. But if the 
father is dead or has completely and finally Enounced the world or has ceased to be a. 
Hindu or has been declared by a Court of competent jurisdiction to be of unsound mmd the 
mother gets a right to give the child in adoption. But the nether should also be competent 
to give the child in adoption and should not nifibr from imy disqualification which 
incapacitated the father from giving the child in adoption. In other word', she should not havv 
been declared to be a lunatic by a competent Court and she should not have become an 
ascetic having given up the world by a final and complete act of rcnunciat’On Neither the 
fact that the husband has prohibited the giving nor the fact that she has become an apostate 
to some other religion appears to be a disquahfication for giving in adoption. The child may 
be the only child or the eldest child or one of whom her husband was spedally fond. 

The mother here means the natural mother and not a step>mother or an adoptive 
mother. Hence a stepfnother cannot give her step<hild in adoption nor can an adoptive 
mother give her adopted son in adoption. The (1). to Section 9 which says that 

the term ‘mother* does not include ‘adoptive mother* cannot by implication mean that the 
term ‘mother includes the step«mothcr.** But the mother of an illegitimate child who can be 
validly adopted ean give it m adoption without the oonwntof her paramour to whom the 
cbfid vrai bom. In the case of a child bora of a sullity marriage under Section 1 1 of the 
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ff inH ii i Marriage Act or a voidable marriage under Section 12 of that Act, the mother of »ud 
a child cannot give it away in adoption during the father’s lifetime unless he is disqualified by 
convtfsion, lunacy or renunciation of the world. The position of the mother who is living 
separate from the father under a decree of Judicial separation or divorce is also the same in 
this regard, and she is incompetent to give the child in adoption during the lifetime of the 
husband 

Where the deed of adoption mentioned that the parents of the boy taken m adoption 
had of their own free will given the boy m adoption and added that the mother of the boy 
had put her thumb-marlc in the deed in token of her consent, the latter recital does not 
warrant an inference of the mother giving the boy in adoption while the father was alive but 
was put m to meet the requirement of Section 9 (2).** 

4 Guardian’s right to give iln adoj^on. — Sub'section (4) of this section provides that 
where both the father and mother are dead or have conqiletely and finally renounced the world 
or have been declared by a Court of competent jurisdiction to be of unsound mmd, the 
guardian of a child whether a testamentary guardian or a guardian appointed or declared by 
a Court) may give the child in adoption with the previous permission of the Court. The dis- 
qualification of the parent which lets in the guardian should be either renunciation of the 
world or unsoundness of mind and not conversion to another religion. It is difficult to say 
whether the non-mclution of conversion amongst the disqualifications of the parents for giving 
a child in adoption is due to an oversight imussion or is designed and deliberate. In the 
absence of any indication to the contrary, it is proper to postulate that the omission is intended, 
and that therefore a guardian cannot come in to apply for the Court’s permission merely on 
the gfround that the parents have ceased to be Hmdus. This was the position even before the 
Act, for under the Hindu Law as it obtained pnor to the Act, cases had held that the conversion 
of either the father or the mother did not operate as a disqualification to give the child in 
adoption (ui Section 131 of the body of the book). The question whether the remarriage of 
the widowed mother would deprive her of her power to give her child by her former husband 
in adoption is not covered expressly by any statutory provision in this Act, but the absence 
of any such disqualification in this section which deals with capacity to give may be taken as 
an indication that the remarriage of the widowed mother does not operate as a disqualifica- 
tion for giving her child by the former husband in adoption. In this respect the position under 
the Hindu Law which made remarriage a disqualification for the mother to give has been 
departed from. 

The guardian who is entitled to apply for the permission of the Csurt to give a child in 
adoption may be a testamentary guardian or a guardian appointed or declared by the Court. 
When there is no such guardian already for the minor, anybody who is interested in the child 
being adopted may apply to be appointed Us guardun for the purpose and apply for the 
necessary permission and have the adoption done after obtaining the permission. Even a step- 
mother can make such an application, and though the Court will view her application with 
initial disfavour, it may stiU grant the application if it U convinced that the adoption would 
really be for the minor’s benefit. 

In the case of a major (where his adoption b permissible), in the absence of the fe*!— 
or mother nobody will be competent to give himin adoption because no provision has be^ 


(29) Sawan Ram v. Kalamaini, (19U) 2 S.GJ. Sl6: 1967 &a 1781. 



S. 9] TUB Hunn) Aoornoia and maihtinanob aot C^xxvm of 1956} 1175 

made m the Act to meet such a contingency •• Hence the adoption of a boy of 21 whote 
natural parents were dead would be invalid though given in adoption by his step-mother and 
a registered deed of adoption was also executed. 

5. Considerations in giving permission to the Guardian. — Sub-section (5) of 
this section provides that before granting permission to the guardian for giving a child in 
adoption the Court shall be satisfied that the adoption will be for the welfare of the child. 
For this purpose due consideration should be given to the wishes of the child having regard 
to the age and understanding of the child TTie Court should also consider whether the 
applicant for permission has or has not received or agreed to receive and vihethw any 
person has made or given or agreed to make or to give to the applicant any paymem or 
reward m consideration of the adoption except such as the Court may sanction It is thus 
clear that what the Court should consider in granting or withholding permission to the 
guardian making an application for the permission is the paramount question of the welfare 
of the minor If by the adoption the minor is not going to he in a better position than 
what he has already been m, the Court will not accord the permission asked for. if on the 
other hard the adoption is obviously for the advantage of the minor, the Court will not 
hesitate to grant the permi&Mon. If the child is of sufficient maturity of understandmg the 
consequences of his being given away in adoption mto another family, and the wishes of the 
child should also be consulted before deciding whether the permission should be given or not. 
There is also another factor to te considered on this question, namely, whether the adoption 
has been decided upon by the guardian with a view to benefit himself, and if the Court finds 
that any reward has been paid to the applicant or promised to the applicant m consideration of 
the adoption, the Court may refuse the permission unless it is of the opinion that m spite of 
such factor of lucre entering into the transaction, the adoption is still for the minor’s benefit 
and the permission for it should be granted. There is a distinction between a payment or 
reward for the personal benefit of the guardian making the application and the payment 
Or reward for the benefit of the mmor to be adopted In the former case the Court will view 
the application with a prejudice against granting the application. In the latter case the 
Court ought not to have any objection to the granting of the permission unless for other reasons 
it feels the permission should not be granted. Prima JaeU, when there is an agreement between 
(he guaidian applying for permission to the Court to give the child in adoption and the person 
takmg the boy in adoption as a result of which agreement the minor stands to gain substantially 
the Court’s inclination must be in favour of granting the permission. One may even go 
further and say that, in view of Section 13 of thnAct by and under which the adootiondoes 
not deprive the adoptive father or mother of the power to dispose of his or her property by 
transfer mUt tMas or by will, unless (here » an agreement giving substantial b^efit to the 
child to be adopted the Ccurt should not readily grant the permission. 

6. Adoptive parents cannot give in a d option.— The explanation to this section 
mak< s 11 clear that the power to give m adoption which is accorded to the natural father or 
the mother as alieedy considered is not possessed by the adoptive father or the sklopttve 
mother. This would be the result also of the ptdviaion expressly enacted in Section 10 (2) 
of this Act to the efiect that the adopted child, be it a girl or a boy, should not have been 
already sulopted. 


^9(^, Msar^v. Sar^ Sjd IIQS 

t^l) 'Hiid. 



1174 


(S. 10 


7, Geart —The Court to which an application should be made by 
permuLt^Te a child in adopt.n is the C.ty Cwd or ^^ntnct Court wahm Ae 

local limit, of whose jurfadict>o„ the chUd to be adopted ordinarily reside cxpr,^ 

“ordinarily resides- import, a residence not of a temporary fleeting ty^ but of a fm 7 
permanent character though for the time being If the minor to be 

provisionally within the jurisdiction of a particular Court for purposes of health * 

with a relation for a short while during the vacation or holidays, and there « 
malce that place a place of ordinary or normal residence of the minor, which^re y 
where, then that minor cannot be said to be ordmarily^rrsiding m that place so as g 
Court of that place jurisdiction to entertain the guardian's application tor permission g 
the child m adoption 

10 Persons who may bo adopted —No person shall be cipab’e of being taken m 
adoption unless the following conditions arc fulfilled, namely: 


(0 he or she is a Hindu, 

(it) he or she has not already been adopted, 

fill) he or she has not been married, unless there is a custom or usage 

to the parties which permits persons who are married being taken in adopti . 

(ip) he or she has not completed the age of fifteen years, unless there is a “ 

usage applicable to the parties which pjrmits psrsons who have complete t 
age of fifteen yean being taken in adoption 


Sccdoo lO— Synopsis 

1 Porsons who may bo adopted. olroadr sdopttd. 

2. Tbs adopted sbfld most bo a Hindn. 4 A married psrsim canoet be adopted. 

X The adopted ctiUd ahoald not have been 5- Age of the adoptee 

1. P«rd«a« who may bo odoptod.— This section lays down the conditions of eligibility 
of the child to be adopted. First of all, the child must be a Hindu, secondly, it should not 
have been already adopted, thirdly, it should not have been already married unless t^«re is a 
custom in the community permitting married persons being adopted and fourthly the child 
should ' not have attained the age of 15 yean at the time of adoption, unless there is a custom 
or usage in the community which permits pentais who have completed that age being taken 
m adoption. There is no difficulty in understanding the first condition n^T is there any doubt 
With reference to the second condition because both these conditions were obtammg even 
prior to the Act The third condition, namely, that the child to be adopted should not have 
been married already, is also in conformity with the old law and the eacep ion engrafted on that 
condition is a concession to the practice m the Bombay School of adoptions bemg made of 
even married persons. So also the fourth condition, namely, that the boy or girl to be adopted 
should not have completed the age of 15 years, is not one to be cavilled at, because that also 
IS quite in keepmg with the commonnotions obtaining amongst the Hindus m general in such 
matters and the exception to this condition is also a concession to the practice in the 
Bombay State. 

2. The adopted ddld mast be • HIndn —The condition for the adopted child 
being a Hmdu is obvious. But the expression Hindu’, though it does not take in a 
Christian or a Muhammadan ora Zoroastrinn, does talft in any person who comes within the 
definition of ‘Hmdu* m section 2 pf this Act, mmely, n BudtUint, a Jain, a Sikh or any 
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^ who must be presumed to be a Hindu within that definition by reawn of hk not 
being an adherent of the Islamic. Pariee or Christian faith. The resuU is a 
can adopt a Jain boy or girl, a Jain can adopt a Sikh boy or girl and • Hindu vd» 
a neither a Jain nor a Sikh nor a Buddhist, can, not only adopt a /«hiM who k a 
Hindu, ^t also a child who is a Buddhist or a Jain or a Sikh, because all them come 
within the ambit of the definition of the expression Hindu in Section 2. The other conditions of 
eligibility insisted on by the old Hindu L%w based upon relationship, caste and community, 
and the prohibitions of adoption of a boy not belonging to the same c^te or community or not 
coming within particular relationship to the adopter have bo place after the enactment of thk 
a rule prohibiting a person adoptmg a child whose inotha:the 
adoptive father could not have married. There was also a rule prohibitmg a person fcom 
a opting hu suter’s son or daughter's son or mother’s sister’s son. These and other rules 
mch as that a man cannot adopt outside his caste, or a boy suffering from any of those 
disabilities which disqualify him from inheriting, or a boy who is illegitimate or an orphan, 
or of a girl have all been done away with under this section. It must be observed that » 
man can ^opt not only a boy but also a girl either simultaneously or successively, provided of 
wurse he does not already have a son or daughter or a son's son or a son’s son's sw or son’s 
daughter 


in • w adopted child ahonld not have bean already adopted.— Qause (li) of Scctitm 
a?re2' ^ adopted, whether a male or a female, should not have been 

tb^^l^nZ! 5 m a The principle underlying this injunction which was also 

K if , . *** that a child should not be shunted from family to family 

successively uprooting him and his affections ana sentiments 
Whi^ would have a prejudicial effect upon the child's welfare. When a natural parent gives 
hu or her m adoption, one can fairly presume that be or she must have weighed the pt0t 

- adoption with reference to the welfare of the child and should have decided 

upon givmg the child after full and fair consideration of aU the facts and circumstanoca bear- 
of to be given away. The same cannot be populated 

another “ approached for parting with the adopted boy m adoption to 

adoptions are made in haste only to be lamented upon inleisiire, and 
developments of hostility between the 
pter and the adoptee, and if law should penxut the adopted son being agam raven in 
5h.T”rf’ TT ^ dis^tled adopter would only be too glad to barter away the adopted 
° prohibit this kind of prejudicial transfer from the point of view of the child's 
Sn Mac^ Prohibition against the adoption of an adopted child appears to have 

whn W c«Uiotbc sidcpted.-Thc third rule of rligiblity u that aperson 

thearfontioM ^ a<5oi^ed. An exception is engrafted on this rule to iccqgnise 

to the LontM persons obtaining in Bombay. As regards the performance of marriage 

cnn«e • 1 *^* family there is with the ejiception of the Bombay High Court a 

a bnv ^*^1*1®* if***!..****^*? -“Clause 4 of thk section provides that the adoptee, whether 
w completed the age of ISyear, at the time of Wion . 
h **^*««i «•» Section 10, a person is not capable of being taken in adoption 
15 if* of yeaw. The scheme of the -4 was not to ^ 1 

child of 15 yearn ofage or abovefitto he token in «ioptio«i. atception was JT i 
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fAvour oC a coitom to the contrary.** A« regards the age of the adoptee under the old law 
the decbions were not uniform. Some of the rulings were to the effect that the boy should 
not have had his investiture or the Vpa^e^ma m hts natural family, the age for which is said 
to be 8 years. Some others had held that he must not have completed the age of majority 
under the Hindu Law which was put at the completion of 15 yean. Still others merely 
decided that he should not have had lits marriage performed before the adoption. The 
Privy Gxmcil had laid down that if the boy was of the same Cotia, even the performsoice of 
the Upanaydia in the family of birth did not present the boy being validly adopted. The 
general trend of the decisions was not for prescribing any age-limit for the adopted boy. This 
clause Steen clear of all doubts and difficulties on the question of age by prescribing 15 years 
completed as the outer limit beyond which the child could not be validly adopted. This 
limit applies whether a child is a boy or a girl It does not require mention that prior to 
the Act there was no question of an age-limit for the girl to be adopted because except in 
the community of dancing girls there could be no vaUd adoption of a girl at all In the 
Bombay Presidency there had been a long practice of the adoptee being of any age, eveu 
older than the adopter, and the exception engrafted in this clause to the effect that if there 
h a custom or usage applicable to parties permitting persons who have completed the age of 
15 years being taken in adoption such an adoption is not invalid is designed merely to 
recognise this practice in the Bombay State. It must be observed that the custom or usage 
which u excepted from the operation of the general rule must be a custom or usage applicable 
not only in the case of the community to which the adopter belongs but must be applicable 
also to the case of the community to which the adoptee belongs prior to the adoption This 
is a necessary warning to be given, because since under this Act a Jam can adopt a Sikh and 
osrM, and a Buddhist can adopt a Hindu and etc* versa, the fact that there is a custom 
permitting a person who had completed the age of 15 years bemg adopted in the community 
of a Hindu to which one of the parties to the adoption belongs should not be taken as 
validating such an adoption when the other party belongs to a community which does not 
recognise an adoption of such a person 


What is saved by the section is custom as to adoption and not any rule of law per- 
mitting adoption of a person who has completed 15 years of age.** In Balakrishna Ragkunatk 
V. SaJashiv Htru** the Bombay High Court points out that the restrictions on the age of the 
boy tolbc giv«n m adoption could be traced to the original texts and the relaxation in Bombay 
owes its origin to the interpretation of such texts as put by the Bombay High Court in a. 
number of decisions liberally construing them upholding the adoption^ of persons older than 
the adopter or removing the ban on the age of the boy to be adopted and that such adoptions 
were upheld not because of the proof of custom but because of the interpretaticm placed on 
the texts with the result that such uiterpretaticn is now overridden by Section 4 and not 
saved by Section 10 (m) and whai u saved by Section 10 (») is custom which permits the 
adoption of a boy who hA* completed the age of 15 years. Therefore it is only if the parties 
succeed m establishing the custom or u$^ sanctioning adoption of boys over 1 5 years of 

(32) Dhanrv Surm Bat, 1975 SO 1103, 1105. 

(33) Laxwton v Anutufabti, 1976 Bon. 26s 

(34) 1977 Bon. 412 fbliowng v. lupti^ aad-dhsenting from ihpnwv. 79Bok. 

LR. «67i 1972 Bom. 98. Cl., stao Hmm v. JMa ima, iW Boa. 288.^ 
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1 ^ thctt only tbey oooltl bedeaned «o be pemns eapeble of being telten in ndofMioa oHItlifai 
the meaning of Seetion M>. 

AU that is lequliod to be proved under Section 10 is that the cnstott is ai^lcalfleto> 
the party whether his a family custom or tribal custom permitting the adoptign of |ie«aalw 
above the age of 15 yean or macried penons.** 


11. OAcr oosidltloas lor a valid a^tinn.— In 'every adoption, the followbg con- 
ditions must be conagilied with: — 

(0 If the adoption is of a son, the adoptive father or mother by whom the adoption 
IS made must not have a Hindu son, son's son or son's son's son (whether by 
legitimate blood relationsh^ w by adoption) living at the time of adoption; 

(ti) if the adoption is of a daughter, the adoptive father or mother by whom the 
adoption is made must not have a Hindu daughter or son's daughter (wdietber 
by legitimate blood relationship or by adoption) living at the time of adoption* 

(ill) if the adoption is by a male and the person to be adopted is a female the 
adoptive father is at least twenty-one years older than the person to be adopted; 

(ip) ifthe adoption is by a female and the person to be adopted is a male, the 
adoptive mother h at least twenty*one years older than the penon to be 
adopted; 

( 0 ) the same child may not be adopted simultaneously by two or more persons; 

(of) the child to be adopted must be actually given and taken in adoption by the 
parents or guardian ooncenicd or under their authority with intent to transfer 
the child from the family of its biith to the family fdits adi^ion: 

Provided that the performance oi Dtttt Hmmu shall not be essential to the validity 
of an adoption. 


1 Sevpe. 

2. BaistfMc «f aan, bmi’s eon or oon'a oan'e 
aoit to fiM adaptor. 

3 . idrprtDWi a 4 au||b«MF. 

4. Dlapwlty la aga WtwMB At ado p ta r mad 

1. Snopa.— Thh aeotion deals yaith the condttiens for a valid adoption adikh are cd‘a 
general rtdture, in addition to what bad beeniaid .down by the previous section^ and prO' 
Di&es that the adepter ilietuld not have a toii.<»> son^ son or son's son's ton, natural or 
OdoiMed living at tbe time of adoption if she or he wants to nsaise an adoption ^ d aon, mid 
that the ad o pTer ’iliedtd ndt hate a daughter o»«on’s daughter if he or she wants tp mdlte an 
.adbptlbn of a dMgihlife. the 8«eciiki>s4w lays down that if the adopter h a msde md tbe 


m 1tPiad.Llutth 


^Iw eanmonM of adt^dwt. 

PrlrgaHnw of mtltortty to give or to toko In 
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idoptee ii a female, the former must be at least 21 year* older thaat he adt^tee and that 
also if the adopter is a female and the adoptee i* a male the fonner ihould be at least 21 
years older than the adop ee. Clause (ig) of this section adds another qualification or con* 
dition to the efiect that the same child cannot be adopted simultaneously by two or more 
persona- The sixth clause of this section provides for the formality of the adoption and says 
that while the performance of Datta Homm is not essential to the validity of an adoption, the 
actual giving and taking of the boy or girl by the parents or guardian concerned is absolutely 
necessary for a valid adoption. The departures in this section from the law previously obtain- 
uig are that this prescribes a disparity in age between the adopter and the adoptee which 
was not a condition under the old law *and also that it had simplified the formality for 
giving and taking the boy in adoption by merely Insisting on the physical giving and takmg 
and dispensing with the ceremonial of Datta Homam generally observed and insisted on by the 
consciousness of the community prior to the Act. 

An adoption which had taken place before the Act but which is sfoid under the then 
law cannot be said to have become valid by reason of the provisions of the present Act 
Prasad v. Mst Kaehner** This, however, cannot be said to prevent the same boy 
being adopted again under the provisions of this Act if there can be no o'^hcr impediment 
against it. 

2 Ezfstenca of aon, son’s son or son’s son’s son to the adopter — Clause 
(i) of Section 11 provides that if the adt^tion is that of a son the adoptive father or 
mother by whom the adoption is made must not have a Hindu son, son’s son 
Or son’s son’s son, whether by legitimate blood relationship or by adopfion, livmg at the 
time of adoption. The son whose existence or the existence of whose son or son*s son, is a bar 
to the adoption of a ton, mu«c be a Hindu The result is that if the adopter has a son but 
that son has become a convert to some other rdigion, the adopter is not prohibited from 
making an adoption. Since the son whose existence is a bar to an adoption by the father may 
be an aurasa son or an adopted son, if either the aurasa son or the adopted son becomes a 
convert to some other rehgion, the adopter is entitled to adopt a son, because at the time 
of adoption he has no Hindu son living either natural or adopted. The existence of an 
illegitimate son is not a bar to the adoption by the adopter whether the adopter is a male 
or a female .But the existence of a son of a marriage which is void ab who coming under 
■Section lloftheHmdu Marriage Act or of a voidable marriage under Section 12 of the 
Hindu Marriage Act or of a son of a marriage \duch has been dissolved by a decree of divorce 
coming under Section 13 of that Act will be a bar to either the father or the mother mairing 
an adoption. Even if the parents had adopted a boy previously and that adopted son died 
leaving hit own son or son’s son, the bar would be operative. But the existence of the daughter 
or daughter’s daughter, or son’s daughter would not prevent the adopter, whether a «r> nU qj. 
female, from making an adoption of a son In the case of a widow m^ing an adoption, the 
fact that she had a son previously who died leaving a daughteftn-law and that dai^hter-in-law 
is alive does not prevent the widow from making a valid adoption. In this respect the is 

different from the law as it obtained previous to this Ac^, because under that Jaw whan a 
son died leaving his widow, the power of the son’s w^dqwed mother to make an adoption 
came to an end by reason of the son’s widow being Is a positi^ to make an adoption which 
would bring into existence a son’s son for the wtdovired mother, thus preventing her from A^opt- 
it^ to her husband. 


(96) A.UI. 1965 Pat 160. 
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The qnettioii whether a wonum having an iUegUinutte soa can nuke a valid adoption 
requires to be answered in the a£Brmative m thu clause provides a bar only when there is a 
lei^ttmate son or an adopted son in eadstence. No doubt under Sectk» 3 (1) (J) of the Hindu 
fineeession Act, her illegitinute son is related to her as a son and is entitled to inherit to htt 
property along with her legitimate sons and daughters, etc. But the existence of an ille^tf 
mate son is not mentioned in Section 11 (1) of this Act as a bar to her making avSKd 
adoption. Hence it is proper to conclude that an adoption made by a woman who has no 
l^itimate son or adopted son, or a son, or son’s son by such son, be valid even though 
she may have an illegitimate son or son or son’s son of’ such illegttuxuite son. As lO the ease 
of an adoption by a male, so also in the case of an adoption by a female, the cxntence of» 
son of a void or voidable marriage or a marriage dissolved by a decree of divorce will operate 
as a bar to an adoption. 

3. Adogptioii of daughtor. — Clause (u) of this section provides that if the adoption 
is that of a daughter the adoptive father or mother by whom the adoption u made must not 
have a Hindu daughter or son’s daughter by (whether by legitimate blood relationship or by 
adoption) living at the time of adoption. The permissibility of adopting a daughter has been 
newly introduced by this Act. It is a matter of sentiment m many Hindu households that the 
existence of a son in the family does not complete the happiness of its members and that the 
existence of a daughter was a necessary element in domestic felicity. It was therefore found desir* 
able that if so inclined a Hindu male or famale should not be prevented from introducing into 
the family an adoptive daughter. The fact that the family is full of sons is not a ground 
for prohibiting the adoption of a daughter. But if there is a dauj^ter or a son's daughter for 
the adopter, the adoption of a daughter is prohibited. But if that daughter or the son’s 
daughter vdio exists has ceased to be a Hmdu at the time of the adoption, then the father or 
the mother of that daughter le not prevented from makmg an adoption of a girl. But if 
the daughter is an illegitimate daughter of the adopter, there is no bar to an adoption of a 
girl. But the eidstence of a dauj^iter by a nullity marriage coming under Section 11 Of 
the Hmdu Marriage Act or of a voidable marriage coming under SectkA 12 of the sai(^ 
Act or of a marriage which has been dissolved by a decree of divorce under Section IS of 
that Act does prevent a valid adoption being made. The fact that a legitimate daughter of 
an adopted daughter is suffering from any of the disabilities physical or mental which 
would have prevented her from inheriting the property of another under the prerious law 
would not be a ground for enabling the par^t to make a valid adoption 

i Disparity in age between the Adopter and the Adoptee — Sub'section (td 
provides that if the adoption is by a male and tbc person to be adopted is a female, the 
adoptive father should be at least 21 years older than tbc person to be adopted. The reason 
for this rule of disparity between the age of the adopter and the age of the adoptee in 
the case of difference in sex between tbe adopter and the adoptee is obvious* The 
principle which underlies this clause is to prevent immoral relations being the object of suiop* 
tion. If tbe rule were that there need be no provision for this disparity m age, it is posaio 
ble for an adopting male to adopt a girl who can well be his wife and create immotal rela> 
tions with her under guise of an adoption, thus circumventing the rule of prohibition against 
a man taking another wife during the subsistence of a prior marriage. It would be seen thai. 
there was nO ^uch rule as to disparity of age between the adopter and the adoptee 
under the Hindu Law prior to this enactment. It would also be seen that this rule has nO 
applicifliOD When the adopter and the adoptee are of the same sex, excepting to this extent 
th^ the adoptee ^uynld hot have completed the age of 15 years anl the adopter should baye 
attaii^ the ige of auijority. 
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(Hxm (w) ot tMi Mctfon dealt wfth an edition hf m female of a mafe md pmvidet 
thAf in audi a the adoptive raotbcr it at kaat 21 years tMer than tlie person to be adopt* 
04 . g^gimlay reasoning like the one mentioned Kgarch^ the adoption by a male of a female 
would tvpiy to this case also. Here again, the adoptive mother must be a major havingoot^ 
plated the age of 18 yean and the adopted hoy should not have completed the age of to 
yearfc 

' A question may ante to what should happen if a girl who is beyond the age of ISor a^ 
boy who haa completed that age is adopted or when the difference in age between the adopter 
bdongmg one sex and the adoptee belongirg to a different !ex is not 21 yesurs and move* 
The answer is that the adoption would be vtdd because it is vitiated fbndamentally as viola* 
ting one of the statutory conditions of a valid adoption. The adoptee in such a case does 
not get any right in the adoptive family and bears no relation as a result of the adoption to 
the adopter, nor does the adoptee lose ary interest or right in the family of his or her birth. 
This is provided for in Section 12 of this Act. 

5 . StmoltsiMaM sklepUesM.— Prior to the Act there vfas an institution which » 
part of the law of adoption known as Dwyamnshyayana adoption under which a boy was 
•dopted under an agreement that the adoptee should be the son and perform the duties of the 
son both to the natural father and the adoptive father. But even there, the boy was adopted 
only once and by only one person. But Clause (a) provides for a prohibition against the 
same child being adopted simultaneously by two or more persons. The child may be a boy 
or a giri. But there cannot be two adoptive persons adopting the same child except when 
the adopters hiqipen to be husband and wife The prohibition in this clause is intended to 
ap|4y to cases where plurality of penona agree to adopt the same boy, and though the prohi- 
bition appBea to invalidate the simultaneous adoptions of the same boy or girl by two or more 
persona, it is obvious that the adoptkm of the same boy even successively by two or more 
persons is equally invalid except as to the first adoption because, under Section 10 (2) a boy 
or girl once adopted cannot be adopted again. It is difficult to see the significance of the 
e^ifession "simultaneously*’ used in Glauie (a) of this section udien the adoption of the same 

win be invalid even thmq^'the adoptions are made successively and not simultaneously 
by two or more persons. In such a case the first adoption will no doubt be valid. 

8. The oarameala] of adoptiaa. —Under the Hindu Law prior to this Act the queg. 
tioo of what ceremonies would be guffeient or cecesiary for a valid adoption bad not had a 
uniform answer (Sr« Section 1 45.) There were decisions which neld that the performance of 
Holla Htman was an easenlial formality to be gone through for a valid adoption. There 
were also decisions which did not insist on this formality. The several customary forms atyj 
ceremonies observed in the various communities to give publicity to the adoption were held 
by the TuUnip to be unessential ceremonials, the dispensing of which did not affect the vaU- 
dity of the adoption. But all the decisions, however, insisted that the physical act of giving 
and taking the hoy should be ebserved for a valid adoption and that the said act of giving 
and taking was the operative and the most essential part of the ceremony and hence could, 
not be diqiensed with. It is the last aspect on which the decisions hit agreed that hag been 
hiGOrporatcd as an essential oandKion in Glatae (gs) of this scetkm, namely, that the child to 
be adopted mmt be aetually ghrcnand taken in adc^fen by tbe parents m g i ^ w^i con* 
cefned or wider their andiority with intent to feansfertbp chiU from the of iu 

to the family tdks adoption. The performance of the oewmony oCgleb^an^ 
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mnidAtflry we q nir^aae n t for o valid adoptiom** Tint very oemaoay of giviag aM tetof 1» 
iiiitaeif lyiotieUe o( tvaospfontUig the adopted child from the bmily of iia ‘be «ddf>* 

thro family- •• Where the ceremony of giving and taking ia lacking the adoptipn ia JiivaM 
atid there ia no aoope for allying the doctnoe of factum valet.** The ceremony of phydeet 
giving and taking a neoeasary not only in the case of a minor but alao in the ca*e of an 
adult peraon where adoption of an adult it permiaaible,** The execution of a deed in 
connection with the giving and taking ceremony is not a subttitute for the ceremony. *t Proof 
of ta l cing in adoption by the adaptive father with intent to* tafce the dtild hi ad^ion will 
not be auCBcient; it muat further be shown that there win giving o( the diUd with the 
requisite intent.** The words in section It Claute (ai) “with intent to transfer the child Uom 
the family of its birth to the family of its adoptton** are merely indicative of the result of 
the actual giving and taking by the parents or guardians concerned referred to m the 
earlier part of the clause. Where an adoption ceremony is gone through and the givhsg 
and takes place there cannot be any other mteation.** A major orphan cannot be 

adopted since no one can give hun in adoptkm, there being no parents nor guMdism he 

a major.** The onus lies on the plamttf to prove the adoption, namely, giving nnd 
taking. Gkeation of documents is no substitute for giving and taking which must bo proved 
df hats any document.** There is a proviso to clause (ai) that the p erfcr m aiice of Aatts 
Hmm th«» not be essential to the validity of an adoption. It would be Observed that the 
following requisites are necessary to constitute a valid adoptbn in the sense of the effective 
transfer of the child from one family to another:—!. There most be the actnal ^ving of 
the child in adoption by its natural parent, the father or the mother, or in their absence 
the guardian as provided for in Section 9 2. There must be the actual taking of the child by 
the adopter as provided for m Sections 7 and 8: 3. If the giving and taking is not by 
the parent or the guardian concerned, it must be under his or her authority given to soine> 
body ebe who actually gives or takes the boy in adoption. 4 There most be the mcentioo 
to transfer the child from the family of its birth to the family of its adt^don. If the intra 
tkm » that the child should still remain as the child of the family of its birth, though it may 
be intended that the child should be the child of the adoptive family, then that b not 
to validate the adoption Ox that merely partakes of the essential characteristic hf the 
Dwyamushyayana form of adoption which stands abolbbed under thb Act. It mnst be observed 
however, that in the absence of positive proof of actual giving and taking mere notional 
delivery or expression of intention to takethe child or even the execution of an adoption deed 
would not be sufficient for a valid adoption. Though the provuo to Clause (6) says that IfAMa 
Hhmam shall not be essential to the validity of an adoption, there b notbi^ to prevent the 
performance of thb ceremony but only that when it b in fact porfermed the adoption shoiild 

(37) XsMms shv* V. 1^1 AC 1878; JChW AM v- 1977 Fat. 199. 

(38) Jt«rt^8««s V. 1974 SCaKl 

(39) Asa, 1977An«0• 

(40} 81b. 1973 S«. 1I8» sOnolnc. 1^ K*!- 7. 

(41) AMT V. ifataM. suprat Xma «s* (1971) 2 An. W.R. 80. 

(*9) BdiihMSIailt V. 8Mt/ (1973) 77 Pan). L.R. 821. 

(4$) Xartw 8tM v. imd"> XfpM, sops*. 

(M) v.As4f8W^sufNa. 

(4^ Jbbb W JUk (IWS) 4i Out lt. M7. 
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be taken to have been made vdien the actual giving and talcing had tafceir place and net when 
the religioui ceremony inch aa Dam Htmm h per f ormed. In spite of this provision that it is 
not necessary to perform Datfs Abeutsi to validate an adoption, yet, in view of the fact that 
m any particular community it has become so general that its non*perfonnance would not be 
ttimight of at all the absence ot evidence as to its performance may legitimately be a ground 
for suspicion m any doubtful case, hdrmonif v. Bekartlal**. 

7. Delegatioa of antfiorityor to give to take in adoption. — Nobody can give 
a child m adoption unless he or she happens to be the child’s parent or the guardian 
appointed under a will by the father or the mother or appointed and declared by a Court 
and such a guardian has obtained the previous permission of the Court to give the boy m 
adoption But as we have seen already, the conversion of the father does not deprive him of hi* 
power to give away his Hindu boy in adoption, even though the performance of ceremonies accom- 
panymg the physical act of giving the boy has to be done vicariously by some Hindu delegate 
He can, having decided to give the child m adoption, authorise mother to transfer tiu child 
to the adopter and the delegate thus authorised can validly give the child in adoption The 
same is the position with reference to the mother giving the child in adoption. So also the 
necessary act of taking the child m adoption can also be dclceated if for any reason the adopter 
is disabled from actually taking part m the essential ceremony of giving and taking. The question 
whether even though Datta Homam is not necessary any other ceremony should be performed 
at the time of giving and taking must depend upon the particular community observing a pres- 
cribed custom for the act. It has no statutory sanction whatsoever as under this section the 
only essential prescribed is the actual giving and tsdcing by the persons concerned with the 
intention of transferring the child from the family of us birth to the family of adoption. But 
It does not stand to reason or practice that any adoption in fact takes place merely by the act 
of giving and takmg unaccompanied by some solemnity of publication m tne presence of friends 
and relations or some ceremonial prescribed by the custom. However simple the formality pres- 
cribed by this section for an adoption may be, namely, the mere giving and taking, in view oi 
the facility with which evidence can be concocted with reference to such giving and taking 
it is always desirable that the Cknurt should insist on very clear and convincing proof of •..ch 
simple adoption brought about by mere giving and taking of the boy unaccompanied by any 
ntes or ceremony. 

12. Effocts of adoption. — An adopted child shall be deemed to be the child of his or her 
adoptive father or mother for all purposes with effect from the date of the adoption and from 
such date all the ties of the child in the family of his or her birth shall be deemed to be severed 
and replaced by those created by the adoption in the adoptive family* 

Provided that — 

(a) the child cannot marry any person whom he or she could not have marr-cd 
if he or she had continued in the family of his or her birth; 

{b) any property which vested in the adopted child before the adoption shall continue 
to vest in such person subject to the obligations, if any, attaching to the 
ownership of such property, including the obligation to maintain relatives in 
the family of his or her birth ; 

(c) the adopted child shall not divest any person of any estate which vested in him or 
her before the adoption. 


(M) 5Gs1.717. 
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1. Effect* of Ml*|itlea. 

2. Tmasplutotloa of tlio Alld from tk« 

■mturol family to the adoptive family 
). ProblbltlofM of marriage* la the adaptive 
aad oatoral family. 


4 Adoptloa dooo aot dlveot the piopeoty 

vested ia the adoptee. 

5 Obl'gatlona attechlag to the property. 

6 No divestmeat oa adoptloa 


1. Effect* of adt^ion. — ^This section deals with the effects of adoption It says that the 
adoption takes effects from the date of the adoption, and fm’tn that date the child ar'.optcd shall be 
considered as the child of the adofitive father or mother for all purposes and that all the ties c{ 
th-'t child in the family of his or her birth shall he ccmsidered to be seveica and replaccrl bv those 
Created by the adoption in the adoptive frmily There arc three exceptions to this general rule 
and these are: 1 the adopted child can not only not marry nny j^erson withm tie prohibited 
degrees or sapinda relationship m the adoptive family but aho can» ot rraiiy such relations m 
tl e family of its birth, 2. If any property had become vested m the adopted cluld btfore the 
adoption, that property shall continue to vest in that child in spite of the adoj^tion, with this 
qualidcation that any obligation attaching to that property t 'wards others in the family of its 
birth would conintuc to attach to that property 3. the adopted child shall not divest any 
person of any estate vested in him or her before the adoption The result of an adoption by 
either spouse is that the child adopted becomes the child of both the spouses according 
to 'be scheme and intent of the Act (Ankush Jfarain v Janabai)*'’ An adoption of a boy by a 
widow m a joint family will be considered as an adoption not only to the widow but also as 
adoption to her deceased husband, and hence the son adopted would become a member of the 


2. Transplantation ssf tlsa dsUdfrosn ^ natsiral family to the adoptive family. — 

The idea underlying the adoption is that the child adopted should be considered as a child 
in the adopted family and not in the family m which it was actually born The result of 
this theory is that for all purposes, social, religious, or legal, the arlopted child 
should perform all the duties and enjoy all the rights which it would have to shoulder 
and enjoy if actually bom m the adoptive family It is entitled to inherit not only to the 
adoptive father and the adoptive mother but also to their relations. If the father happens to 
be a member of a coparcenary and the child adopted is a male, the child alM> becomes a rr.em* 
ber of that coparcenary. The iact that the adoption is made by the widow of a deceased copnr* 
cener does not make any difference in this r^ard, and the child adoped by her will be consi* 
dered as the son of her deceased huslMuid and is entitled to become a member of the joirt 
family of which her husband was a member. In other words, the son adopted by a widow 

i4fi 19668001. 174; tet bowtmi JnmM^ v. FaUbm^l, (1969) 2ML.J 40S: 1969 Mad 72, 

Cf , Ck$ttUr'r‘StMiig^uitlCb0aiar, 1978 SC. 1651 at 1058 (widow cao adopt a md or a daughter to 

heiwlf iii|Mrowari|d>t}> 

'id 1761 r fW) S SXJ.R. 6e7i (1968* 2 S.aj. 516. 

(49) 1970 8A 549; (1970) 1 a.aj. 476 / , / 
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bscomes not only her iO«» bnt abo the •onof her deeeMed huriMind entitled to daim idatkiuli^ 
at tacn ton to all the reJatkmt of the hutbend. Thw if n widow of a ooparoener geti an fllegiti* 
mate by connectloo with the surviving brother of her husband and mbieqttently ittahr j an 
adoption, the son so adopted is cmfeled to succeed to the property after the death of the biother 
ofthe deoeased husband {SUabai v. RamAandra)** 


3. PvoldbitiottaeCaaarriageaIiitheadoptlvoaadnntaralfluiilfy.~.Thefir8teaoep« 

tion to the rule that the adopted child should be ‘deemed to be the child of Us or her adop* 
tive parent for all purposes with effect from the date of adoption and that from sods date all 
the ties of the child in the fsmily of his or her birth shell be deemed to be severed and re* 

by those created by the adoption m the adoptive family, is that the child adopted cannot 
marry any person whom he or she could not have married if he or she had continued in the 
ihmilyofhis or her birth. The prohibition against marrying within the saphida relationship 
or within the prohibited degrees of relationship would apply in the case of marriage by the 
adoptive child both in the adoptive family and in the natural family. 

4. Adnpdmi does not divest Ae property vented In tke ndnptee.— Proviso 
(b) to this section provides that any property which veited in the adopted chiM before the 
adoption shall continue to vest in such person subject to the obligations, if any. attadiing to 
the ownership of such property including the obligntion to maintain relatives in the 
famfly of his birth or her birth. This is m conformity with the welMcnown prmcipie or 
jurispmdence that once a property vests it does not get divested. This had a qualification in 
the law of adoption and cases bad held that in respect of properties vested in the adopted 
child prior to the adoption he foregoes that property by reason of his ceasing to be a member 
of the family of his birth. The doctrine was confined in its application to the property held 
by him in coparoenership with others and did not extend to property whidi had vested in him 
as his own. Thiu properties which had already become vested in him before adoption as an 
absolute owner, either M the sole surviving cc^iarcener or by inheritance or by partition in 
hit natural family are not forfeited by the adoption and the adopted boy continues to bold 
them even in his new famfiy. The Bombay High Court while holding that properties vested 
n him eitho' as heir to his natural father or as the sole surviving coparcener would be lost to 
ibim as If he were dead on the date of adoption, took the view that properties vested in Kim 
otherwise than as above either as self-acquired or inherited from bis maternal grandfkther or 
properties obtamed on partition were retainable by him even after p a rrit ion . The views of 
the Calcutta and the Madras High Courts which differred from the view of the Bombay 
Might Court are to the eflEect that the adopted son is not divested of property which is his own 
abstdutely at the time of adoption. (5w sectitm 146 of the body of the book). It is the view 
of the Calcutta and Madras High Courts that had found fkvoor with the Iqiislatuie in this 
clause. But it is necessary to observe that what is taken by the adopted son from the family 
of birth to the family of adoption is the property which W vested hi him before the adop- 
tion. If it could not be said that any property had vested in the xnse of his tKrfng the 
absolute owner thereof, then that property is not taken awny by him from the famfiy of 
birth to the ndoptive family. The fpilowing iUushrnticiiit wjU nmke ^,nwrtt«r cleffi^. 

(1) d, B and C are brothers consthutiog ajointHindn fwnUy- disadoBCcd. The 
interest which he had in the ^int famfiy U not tij^ jiy hiqttt^^hc^ ^adoptive 
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ftaoSIf, But if he bai made any aelf-aequiiition {trior to the adoption, that nvould go mritii 
hhn to the new family. If A was partner m any busmeu along with Ito brothers B and C 
then his share in the partnership which he has under the contract of partnership with his 
brothers, is not joint family property but Us own separate property and is taken by hnn to 
the adoptive fiamily. 

(3) A, B and C are brothers constituting a joint Hindu family. They inherit pro- 
perties belonging to their .maternal grandfather and hold them as tenantS'in-commor A is 
adopted* He takes his one-third share in the property inherited to the adoptive family 

(3) A the father, B the mother, and C and D the sons constitute a joint iBndu 
family. A dies after 1956 and his share in the coparcenary property namely, one*4hird share 
is taken by inheritance by his widow B and sons C and Z> in equal shares. C is adopted 
into another family. C docs not take his interest m the joint family property, namely, one- 
third of the property into the new family, but he takes his share m the share of the father 
in the fanuly property, namely, one-third of one-third into the new family as that does not 
represent hia coparcenary interegt but his share taken along with his brother and mother in 
the interest left by the father by inheritance 

(4) A the father, B and C his sons and D a daughter constitute a Hindu family. A 
dies after 1956 and B, C and D inherit d’s one-third share in the family property, Bn 
adopted. He takes his one*third share m the father*s one*third interest but not his own one- 
third interest in the coparcenary property which would survive to his brother C. 

(5) A the father, and B and C his brothers and D, A*s son constitute a joint Hindu 
family* D is adopted. He does not take his interest m the family property int o the adoptive 
family 

(6) A, B and C arc brothers and D and E are respectively the son and widow of A. 
A died in 1954 prior to the commencement of the Hindu Succession Act and his share in the 
family property was held by D and E in equal shares under the Hindu Women’s Rights to 
Property Act of 1937. D is adopted after 1956 D does not tiJtc his interest m the 
property which would enure by survivorship to his uncles B and C 

5. Obligationa atcaching to the pr operty . — ^When a person who is adopted takes 
the property vested in him prior to the adoption to the adoptive family any obligation which 
attached to the ownership of such property, such as the obligation to maintain the relatives m 
the family of his or her birth, will continue to attach to that property even after adoption. 
Supposing the father Uving m the Madras State, died in 1945, leaving a son and a widow 
and only agricultural lands The widow did not take any interest in the property left by 
the father because he died prior to the Hindu Women’s Rights to Property Act of 1937 
which was made applicable to agricultural lands in the Madras State only m 1946 and 
hence did not entitle the widow to gfct a share in the agricultural land along with the son. 
The s<m was adopted after 1956. He having been the absolute owner o' he property left by 
the father, nam^, the agricultural lands, betook them to the adoptive family. But there 
i#ai a right to mamtenance m favottf of the natural mother prior to the adoption. That 
r^t would omtinue t& attach to the property even after his adoption mthe new family. 
So also if the father had died prior to 1956, leaving a son and a daughter, and the daughter 
even durieg the lather’s lifetime hbd beconM! a widow and returned in iadigenee to the 
lathee^' faa^ an4 waft hsi dependant, and the son was adopted after 1956 tiding wkh 
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him the pro|»erty inherited by him from his father into the adoptive family, the obfigMtion 
to maintain the dau^ter of the father which was a normal obligation but whidi had 
become a legal one on tjie death of the father in the hands of the son would continue to 
attach even idter adoption to the inherited property. 

The words "obligations if any attadung to the ownership of sudi property** appeat'isf 
in Clause («) of Section 12 do not mean that the obligations should be spedfically charged on 
the properties. Thu? the liabiltty for mamtenance of dependent members of the family, 
whether charged under documents or not, will follow the property in the hands of the 
adoptee even when he goes into the new family. No doubt if it is charged under deeds or 
decrees, it is a Jortiori. Thus if the adopted son prior to his adoption was the sole surviving 
coparcener of a joint Hindu family possessed of property which had been charged in favoui 
of some charity or for pcoja to be performed in a particular shrine or for other objects similar 
in nature, the properties will continue to be burdened with such charge even m the adoptive 
family. 

6. No divaatmaiM ost adoptfon. — ^Proviso {c) of Section 12 provides that the adopted 
child shall not divest any person of any estate which vested in him or her before the adoption 
Under the former law the adopted son was considered as having been born on the date ol 
the adoption when the adoption took place during the adoptive father s life and at the tune 
of the adoptive father’s death when the adoption had taken place after his death and all the 
properties which had vested m somebody else but which belonged to the adoptive father at 
the time of his death could be recovered by the adopted son except such of those properties 
which had been alienated by the mtermediate ovmer for purposes of necessity or benefit 
of the estate. For instance, if a widow adopted a boy about 20 years after her husband’s 
death and during those 20 year* she had alienated portions of the husband’s property which 
she had inherited from him for her own purposes and not for the necessity or l^efit of the 
estate, the son adopted though scsreral years later was held entitlr d to recover those properties 
on the footing that he must be considered to hasw been m existence from the tune of the 
adoptive father’s death But this section makes a significant change with reference to the 
efiect of an adoption and says m the opening paragraph itself that the adopted child shall 
be deemed to be the child of his or her adoptive father or mother for all purposes with efifect 
Jrm tkf datt oj iht ait^Hon Therefore, the adoption cannot affect or divest the property, though 
originally belonguig to the adoptive father who died possessed of the same, if before the adoption 
the property had become vested m somebody eisc, be it the adoptive mother or be it some 
collateral claioung under some custom or be it any alienee from the adoptive mother or 
another. A question may arise when a widow makes an adoption withm the period of 12 
years from the husband’s death and the property at the time of the adoption is found to be 
in possession of a trespasser. Can the adopted son file a suit to recover that property? If 
he cannot who is the person who is competent to recover? The answer is that \mder the 
Pronin Clause (c), the person m possession though a trespasser must be considered to have 
vested in him the property except as against the true owner. The person who would be er.4itled 
to recover that property would be the widow a? in her all the husband's property had ves»ed 
on her husband’s death, and under the Hindu Successum Act which into force on 17tb 
June, 1956, she had become the absolute owner of the property left by her husband. Under 
Proviso (<} if the property was in her posses^n and not in the pmcinrtin of the ttei|)«ner 
the adopted boy would be powerless to recover the property from her, and there be 

any difference r^arding thh poweikssneas to recover the property mei^ bcflMWS.the pn>> 
perty, instevl ol being in tba po^eaion of the widow, it in the possfepikm of* tpetpOMtis. 
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Property aliriiAtea ay a limjitrd owner before 19S6 for no legal nopeseity for tbe 
tiob aAnot be laid to ba^ 'micd abiolutety in the alienee and a euit by a lubaequeiitly 
adopted aon for recovery, of potaendon wenld be competent,** 

Tbe following iUoetratlona will dww how Qaiue («) of the Proviso ss to be undentdodi — 

(1) A Hindu diet leaving a widow and some property. The widow becomes absolute 
owner under the Hindu Succession Act. She makes an adoption m 1957. The adopted sonf 
does not get any right to the property left by the widow’s bvband. 

(2) Ap B and'<i are brothers. A died prior to 1959 leaving D bts widow as a member 
of the Joint family along with his surviving brothers Sand C. D adopts afttr IS^ 
Smee D h*** become absolute owner of d*s share in the family property as his widow, the 
adopted son cannot divest that share. 

(3) A is tbe father and BzvA C are his sons and Sis his widow. A dies after 1956 and. 
B C and S succeed to A's share in the joint family property. B subsequently makes an adop» 
tion of S. E takes an interest in the share of B in the coparcenary property and not in S’s 
share m A'* interest which B had inherited along with C and S. 

(4) A and B were 'brothers. A died in 1930 leaving a widow C B executed a wilt 
in favour of D of the entire family prcgierty and died m 1951. C adopted E in 1953 and 
died. E is entitled to divest D of half the property vested in C under the Hindu Women’Is 
Rights to Property Act. 

IS. RIgkt of adoptlvo paresita diapoaa of tbebr properties — Subject to any 
agreement to the contrary, an adoption does not deprive the adoptive father or the mother 
of the power to dispose of his or her property by transfer inter ptpoj or bv will 


1. Scope 4 Power of the adapter regardiaf aaeeetral 

2 . AgrceoMat (• the eoiUrarjr. property. 

3 Power of the atlopter over hie acU-actiHC- 5 . p,, thm whoa the adopter la a woman, 
■itieo 5 . Adopfloa of deoghtor 

1. Scope. — This section lay* down that unless there is an agreement to the contrary- 
effect, an adoption ipso Jaeh does not operate as a deprivation of the adopter, whether a 
male or a female, of the power of disposal of his or her property by transfer tutor moot or 
by w»ll *• There are three things implicit in this section. The first » that this section has 
no application if there fa a contract to the contrary; the second is that the adopter must have 
the power of disposition prior to the adoption; and the third is that power is sought to be 
defeated by the mere fact of adoption. 

2. Agr««aaeiit tm the cosstravy.— The mam provuion of the section has no opera* 
tion where there is an agreemeat to the effect that the adopter should not alienate the 
pn^rty to the prejudice of the adoptee. Such an agreement cannot be pootulated 
merely trom the factum of adt^tjon but has got to be specifically entered into. If the 
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•doptce it a minor, the agreement wiU be entered into with the guardian of the minor, 
but if the adoptee is a m^or ai in lomc of the adoptiom permitted by custom, the 
agreemtftt may be with the adoptee himself. Very often this agreement takes the 
form of adoption deed containing the stipulation that the adopter will not alienate 
the existing properties and making the adoptee the joint owner thereof with the 
adopter Sometimes the adaption deed merely redtes the factum of adoption and that 
the son add^ted will have idl the rights of a son. In this latter case, the deed 
does not amount to an agreement not to alienate the property, and if the property is the 
8eU>acquisition of the adopter, a transfer b> him of such property cannot be questioned by the 
adoptee as being beyond the adopter's poyrers by reason of the adaption. But if the property 
IS the ancestral property of the adopter, he cannot make a gift of it after the 
adoption irrespective of the question whether the adoption agreement does or does not contain 
a dause against alienktion by the adopter. It may also happen that after the adoption, the 
self>acqu!iition of the adoptive father has been treated as joint family property belonging 
to both the adopter and the adoptee, even in this case the adopter cannot alienate the pro- 
perty by transfer tnter ffigoj except for benefit or necessity of the family or for discharge of 
antecedent debts of the adoptive father, because the property has become impressed ivith the 
character of a joint family property in which the son adopted has also obtained a share. 
What IS necessary in this connection is that the mere act oi adoption or even the execution of 
an adoption deed does not operate as an agreement on the part of the adopter not to alienate 
the property over which he has disposing jxiwer Under the Hindu Succession Act, section 30 
a Hmdu father or any coparcener can dispose of his interest m the joint family property by 
wQ], and the fact that he has adopted ahoy or girl cannot prcicnt hit testamentary disposi- 
tion of his self.acquired property or even his interest in the joint family property, unless there 
is an agreement to the contrary. 

3 Power of the adopter over Us self-acqaisition.— The power of the adoptive father 
to dispose of his se]f-acqui«ition in any way he likes either by transfer infer nvos or by testa- 
mentary disposition is absolute and is not taken away by the mere act of ad''ption unless the 
adopter has agreed that he will not alienate the property. If in any particular case it is found 
that subsequent to the adoption he has treated the self-acquired property as the property of the 
joint family and thereby enabled the adopted son to acquire an interest therein as a member 
of the family, then the right to alienate the property is taken away from the father with the 
result that while he cannot transfer it iaf«r mos by gift, he can transfer his share m it by 
testamentary disposition under section 30 of the l^du Succession Act. But if he has not 
conducted himself with reference to his seIf«oquired property in such a way as to impress on 
It the character of jomt family property, then there is no fetter imposed by the adoptiem to 
deal with it m any way he likes either by transfer infsr vtves or by will. But this absolute 
power of alienation can be curtailed or talcen away by an agreement or adoption deed 
entered mto under which the adopter has undertaken not to alienate the property though it 
IS his self acquisition. A question may arise whether when the restnetion is only in an agme- 
ment and the adopter makes an alienation to a (ana /uU alienee for considefation without 
knowledge of the restriction, the abenation can be impeached by the adoptee. Since an 
agreement does no* require registration and even if registered does not operate as a notioe to 
any person subsequently dealing with the pn^ty over which the lestnction is intended to 
operate, the alienee cannot be defeated at the ixmanoe of the adopts if he is able to show 
that he had no knowledge of the restricticm and that he had pun^ased it for oonstderatjon 
koaa Jidt in th; belief that the alienor is entitled to alienate the property. But if the ithtriotion 



on attODOtkia it lBq)oaed Ijy « n^oicddeed d adqptkio, the alienee win be affected wHli 
the notice of the ratrletion and the pice of *«m JU» poreheter can hevc no batii. 

4- Penrav of Hkm ndep ter eefaidiag a»eaeti«l p ro p erty . — Before thie Act the 

adoptive frtfaer oonld not after adoption and during the lifetime of the adopted aon alienate 
the property oaoept for hit antecedent debta or for family Woesrity or benefit. He oonld not 
transfer the property by will or gift, and this fetter operated even in respect of his share in the 
famfiy property. Under the Hindu Succe<sion Act, section 30, a power has now been cooferred 
on a ot^tarcener to transfer by will his interest in the joint family property without affecting 
the interest of the adopted son who becomes a eopsurcener with, him But the old restriction 
against the right to naahe a gift of the family property still remains, and except for piOus pur- 
poses and within permissible limits he cannot make a {^t of the family property. This position 
h applicable not only in respect of properties which were originally ancestral but also to 
iwoperties which become joint family property by treatment, blending, etc., though originaliy 
the selfacquisition of the adopter. 

5. Poddon vriwn dw «d«qitar In a wasnnn.— Under the Hindu Succession Ad a 
woman who inherits her husband’s estate or who has acquired property In any other v*ay except 
under decrees or documents vdiich confer on her only a life or restricted estate, becomes an 
absolute o%tfner of the property, and if she subsequently makes an adoption the adopted son 
does not get any right in that property. The fact that the property was originally the ancestral 
property in the hands of her husband does ne^eimble the adopted son to get an interest in. 
that property. No doubt if the widow dies without aUenating the property the adopted son. 
would succeed to the property as her heir, hut during her lifetime he has no right to question 
her regarding her dealings with the property. The theory of relation hack applicable prior 
to this Act which had enaUed the ton to claim that he mutt be considered to have b^en 
bom at the time of the adi^tive father's death has no longer any operation and the r%ht 
of the adopted ton springs only on the date of the adoption. The adoption docs not divest 
any estate vested in anybody and since the property in the hands of the woman who makes 
an adoption is her own property at the time of the adoption in whatever way it might have 
been acquired by her, the adopted too cannot claim to have any interest w that property. In 
this connection one exception ought to be remembered. If the adopting widow has obtained 
the property of her husband for a limited estate with the power of adoption to him under a 
trill or settlement and the trill or the settlement mentions that on adoption by ier the adopted 
son should take the property, the widow would be divested by the adoption and any inter, 
mediate alienation by her contrary to the terms of the will or settlement will not be binding 
on the adopted son. The same will be the position if the adoption is of a daughter instead 
of a ton. 


6. Adoptfam off daughter.— The foregoing discussion under this section is with 
reference to the adoption of a son. In the case of adoption of a daughter, the adopter 
whether a man or a woman, cannot be deprived of her power of alienating the pn^ierty 
which briongi to him or her, either by gift or by will, unless there is an agreement to the 
contrary. In the case of an adoption by a man or a woman of a daughter, there is no question 
of the adoptee getting an interest in the joint faioiiy property as m the case of a son a^pted. 
The property of the adopter therefore b his or her abkilute property and the adopted dau^tcr 
doea not get any interett in it by virtue of tlm adoption. But if the adopter diet intestate 
the prdperty left by him or her would be taken by the adopted deught^r as hb or her 
heir. Sb if rite a^bptb^ woman had takmi the property under a vdU or tettlenwit by 
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the hwbaad that she should have only a life'etiate or a restrieted estate till the malwf m 
adoption and that on her making the adoption of a girl the estate whioh the adopter ha* 
taken should stand ditiested, the girl adopted by the woman wUl be entitled to take the 
property from the widow if it is still with her or rac6^ it trom third parties te whom the 
Widow in the meantime might have sold it ‘or otherwise d^iosed of it. 

14. Deteemiaatioa of adoptive moAor la oaMaia eaaaa — (1) Where a 
Hindu who has a wife living adopts a child, she shall be deemed to be the adoptive mother. 

(2) Where an adoption has been made with the oonsent of more than one wife, the 
seniormost in tparnage among them shall hi deemed to be the adoptive mother and the othen 
to be step-mothers. 

(3) Where a widower or a bachelor adopts a child, any wife whom he subsequently 
marries shall be deemed to be the step*motber of the adopted child. 

(4) Where a widow or an unmarried woman adopts a child, any husbsmd whom she 
marries subsequently shall be deemed to be the step-father of the adopted child. 

Se c tian 14 —Syiisps*"* 

1. Imp*. 4. AdapIlM by wld»w«r. 

2. Adaptioa by M* bavlag «a* wif* 9. Adapltoa by baeh«lar. 

3 Arfapslv* auMbt* la ib« «*•• *f plsutallSy «f «. AUapSlw* by a wMaw tatmammarML w* s n a « . 

-wlv** 7. A<* p s l *a by JI vm m A *pMa* 

1. Seopa.— This section deals with the determination of the adoptive mother in certain 
cases When a man or woman makes an adoption to himself or herself, there cannot be any 
difficulty in postulating that the adopter is the adoptive parent. If tte adopter is a male he 
will be the adoptive father and will rank as the natural fatoerfor all purposes, especially 
ruccession. If the adopter is a female, then she win bo the aoopthre mother ranking as a 
mother for all purposes, chiefly succession. The question that this section seeks to answer » 
the legal relationship of the spouse of the adopter, whether existing or prospective. One thing, 
however, is clehr, and that n that if the spouse of the adopter is not the spouse of the adoptez 
at the time of the adoption but becomes such spouse only after - «he adoption, then that 
spouse cannot bear the relationship of the adoptive mother or father as the case may be to 
the adoptee, retrospectively tracing her or his relationshtp through the adopter. 

2 Adoption by one lisiving oim vrife. — Sub>section (1) of this section says that 
where a Hindu who has a wife living lulopts a child, she shall be deemed to be the adop- 
tive mother. This simple enunciation of an apparently simple ruleb not as simple as it 
appears. It will be noticed that there iino mention of the content of the wife for the 
adoption The reason is not difficult to divine. Under section 7, a male Hindu cannot 
make an adoption without the consent of fais wife unless the wife is under any of the 
disabilities mentioned in the proviso. If the wife is under no such disability, he cannot adopt 
without her consent and if he adopts without her consent the adoption it void But 
supposbg she has been declared to be of unsound mind by a Court of competent jurisdih- 
tion and the husband adopts as he is entitled to do without her conaent, in such a ease 
the wife of the adopter will be considered to b« the atlopitvc pother of (^adoirtee tbral) par - 
poses even though the has not given her emueat as she papiot p faet W in law. If she die| 
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leaviiig he^OtUkam ptoptmff the son adopted by her hasbMd iseatftkd to tbit pra|>erty as 
her son. Thitporition bai^plmble to th< adoption of a daughter also. So idio if the wife 
has beeoase a eonvert to some other rel^<m and the hnd>and maka an adoption unthont her 
consenras he is cnthled to do uodcr Section 7, and subsequendy die wife gets iccoavertedto^he 
Hindu religion and remaies cohabitation vdth the husband a^ there has been no dissotution 
«f marriage by divorce on the ground of conversion, the wife w31 be considered to be the 
ad^tive mother even though her consent was not sou^t or given during the period of her 
apostacv; the reason it that her conversion had not operated to nmder the marriage bond ao 
long as there had been no decree of divmroe and the wife continues to be the wife of the 
sulopter even at the time of the adoption even though her consent is unnecessary fpr the adop* 
tion under Section 7 of the Act. 

3. Adeptiva mathar in tha cage of ptorality of udvaa.— Subaection (2) says that 

when an adoption has been made with the consent of more than one wife, the seniormost in 
marriage among them shall be deemed to be the adoptive mother and the others to be Step- 
mothers. It may be obaerved that the wife who should be deemed to be the adoptive mother 
must not be one who has not consented to the adoption. It may happen that the adoptive 
mother may not be the seniormost of the wives but she mint be the seniormost of the consenting 
wives. For instance the seniormost wife may be sufiieriiig imder a disability mentioned in Sec- 
tion 7 which would entitle the husband to i|piore her and adopt with the consent of the other 
wives not having the disability. In such a case the adoptive mother is the seniormost of the 
consenting wives and not the seniormost of the wives. The expressbn "semormost in marriage 
among them* means seniormost in marriage among the wives with whose consent the adop* 
tioned had been made. No doubt if none of the wives it having any disability mentioned in the 
proviso to Section 7, the consent of all the wives would be necessary for a valid 
adoption and the seniormost wile would become the adoptive mother of the adoptee. 
It is necessary to observe that the seniormost is witn reference to the time of the 
marriages with the wives and not with reference to their actual age. It is also to be observed 
that the old principle that the adoptive mother is that wife who was actually associated 
with the husband in the ceremony of adoption and that all the other uivet of the adopter even 
though they had consented to the adoption were mere step-mothers whether they were aenton or 
juniors to the associated wife, no longer applies, and the oidy test of adoptive motberiiood under 
the present section is the semority of wifehood in marriage among the consenting wives. Thus 
if the adopted son dies, it is that wife of the father who was married to him earlier among 
the consenting wives that can claim to succeed to the adopted boy as bis mother, and all tha 
other wives are excluded by her as his step-mothers. So also if subaequent to the adoption 
these wives conceive and get sons, the adopted son is entitled to succeed along with the natural 
son of the seniormost wife of the adoptive father to the property left by that wife but the 
adopted son will be postponed to the natural sons of the other wives vdien succession op^ 
to their properties on their death. 

4 . Adaplioai Isy widowar, —Sdlrsectioii (3) provides that where a widower or a 
bachelor adopts a diildl» any wife whom he subsequently marries shall be deemed to be step- 
mother of the adopted diild. Tlih proviskHi read with Section 12 does away with all the con- 
fusion that has been caused by the caae4aw which attempted to give an adoptive mother to 
A boy adopted by a widower. It may bejpedtrary to nature to say that there can bea boy 
whhoul a maSm, But adoption is not a law of nature but is a law of fictSoh and ought wt to 
ha ccnpllcated by odd loj^ and reasoning to sattend it beyond pamd^SbUt and permttted 
fesits imd KantaiiOBs. 
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5. AdapdM hf abftchslar.— Wlut has been said about the adoption by n widower 
applies equally to the case of an adopti<»i by a bachelor. In either ease there h no wifSs to- 
the adopter at the time of the adoption, to that therf is no adoptive mother to him applying 
the main prmdple that underlies the section, namely, that no one can be an adoptive mother 
to the adopted child unless at the time of the adqstion she happens to be the wife of the 
If the adopting bachelor makes an adoption and subsequently marries, the wife is only the step* 
mother of the adopted boy so that if she dies leaving her property the adoptive fathet would 
take her property to the exclusion of the adopted son if she leaves no issue, suid her child shall 
exclude the adopted child if she leaves her own issue. 

g. Adopdois by a widow or ipuiurriad woman. — As in the case of an adoption by 
a widower .or a bachelor; so also in the case of an adoption by a widow or an unmarried woman, 
the spouse whom she marries after the adoption wiU be in the position of a step-parent to 
the adoptee. The result is that if the adoptee dies and the adoptive mother has predeceased 
him, the husband of the adoptive mother will be in the position of his step-father to the adoptee 
and can succeed to the adoptee only if there are no nearer heus to bun. So also if the adop- 
tive mother’s husband dies leaving children born of the marriage, those children will succeed 
to the property of the mother's husdand to the exclusion of the adopted son. 


Adoption by divorced spouse ~~There is no provision in the section with 
refmnce to the ascertainment of the adoptive mother or father when the adoption is made by 
a divorced spouse If a divorced wife msdees an adoption as well she nuy when there is no child 
ok the marriage, and subsequently she marries, there fa no express provision that the subsequently 
mwned husband is the step-father of the adopted child, and so also the section does not provide 
for a case of an adoption by a husband who has been divorced by his wife who is living and 
the husband marries again. Hiough the section does not provide for these cases expressly, the 
result will be the same, it is presumed, as in the case of an adoption by a widower or bachelor or 
by a widow or unmarried woman Thus if a woman who has been divorced by her husband 
makes a valid adoption and subsequently mames,tbe person who thus marries her is in the posi- 
tion of a step-father to the adopted child. In other words, she u in the same position as an un'^ 
married woman or widow and her husband by a subsequent marriage is in the same position as 
the husband whom the widow or unmarried woman marries subsequently. So also where a man 
who has been divorced adopts during the lifetime of the divorced wife and subsequently marries 
another woman, the latter woman fa in the same position as step-mother of the adopted boy. 
In other words, the position of the divorced man is the same as that of a widower or bachelor 
It is also apparent that the spouse divorced before the adoption bv the other spouse bears 
no relation whatsoever to the adopted child There can be no doubt that the adoption by a 
divorced woman or man is Valid so long as she or he has no issue at the time of the adop- 
tion. Nor can there be any doubt that an adoption by either of them of a girl is valid if 
there is no daughter of the marriage or of a boy if there is no boy of the marriage and there 
IS also no question of any requisite consent for the validity of such adoption from the other 
spouse. The only alternative to th? above position is to hold that in the case of an adoption 
by a divorced man or woman who has not remarried at the time of the adoption the adopted 
son Will not have an adoptive parent other than the adopter 


15 Valid assail not to bo eaaeolled-No adoption which has been vajid^ 
'•*!>** or any otber penon i^can^ 

^pted child renounce hb or her status as mob and retutn to tht fronily of Ml or ^ 
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1. Valid ■li fU ia Mt la ba aaaaaUtd X. famlU adaptioik 

1 Valid adoptlM aa« to b# outooMod.— Adoption is a qutstinn cX statui ^ 

incidence is a matttf of law and not of contract. Once a valid adoption d made, the •^opt 
is deemed to have been bom to the adopter, and in the same way as sonship 
cancelled by declarations or deed, so also this status which springs fro™ • *j**^tt^ 

is not a matter that can be subject of bargain or cancellation. Thus if there is a valid adop 
neither the fact that the adopter has repudiated the ai'option nor the fact that the adop r 
has disowmed the adopter, would put back the adpptee into the family of his birth so as to 
enable him to claim the rights in the natural family which he would have but for the adoption. 
It is also quite correct to say that such conduct on the part of the adopter or adoptee 

not operate as a valid renunciation of the ri^ts flowing from the adoption so ® 

adopter dies the adopted son is entitled to succeed to him or her as his or her adopted • 

A question may arise whether an adopted son cannot renounce hii right of succession to t e 
adopter, orgtavtrM whether the adopter cannot renounce his or her right to succeed to t e 
property of the adoptee. This question has to be decided on the princiidet governing deawgs 
vfith spit tuMsitmir and falh within the principle of eection 6 (a) of the Transfer of Pro- 
perly Act (Mst. OrnUumH v. Pt*Uai) »» 

The section is not retrospective in its operation. It applies only to an 
validly made in aooordanoe with the provisious of Chapter II oi the Act. Chapter H de 
with the regulation of adoption made after the commencement of the Act. In the context 
and set up of the section it is difficult to enlarge its scope and permit it to embrace any 
adoption validly made before the commencement of the Act *• An adoption made in the 
Goda Datta form made before the passing of this Act can be cancelled or revoked even 
after the coming into force of this Act.** 

2 Invalid •4optioa.— This section only provides against the validity of cancellation 
of a valid status of adoption and not against the legality of cancellations of rights purported 
to be created urder adoptions which are mvalid. If, for instance, a document creates rights 
in a person on the assumption of hu being a validly adopted son and such assumption is 
the reason and motive and condition of the conferment of the rights, and it is found that 
the adoption is invalid, there is nothing to prevent the adopter or the adoptee providing 
for cancellmg of the adoption and renunciation of the status, and since even without such 
cancellation the alleged adopted ehUd does not get any right, he cannot lose the right 
which he has had in the family of his birth before adoption. For instance, if one of the 
sons in a joint family, is purported to be adopted and the said .^doption is invalid fqr any oi 
invalidating grounds, the adopter and the adoptee can cancel the assumed status and the 
adoptee wdl continue to be thic member of the jomt family of the adoptee’s birth. 


fSfl 1W8 Sir UUIU l« Ral. 10*7. 

(M) OaMMP IWmi S43. 7M. 

Of) ItiM fHtwiat 1971 Oq), 111. 
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16. P«^pd«-..tor.fUt*r 0 dd«c.«-.t.r«to^> -Whenever 

any document regntered under any Uw for the time-beirg in force u produced before any 
Court purporting to record an adoption made and i* signed by the person giving and the person 
taking the child m adoption, the Court shall presume that the adoption ha* been made m 
compliance with the provisions of this Act unless and until it is duproved. 


1. Preaamptlon •• laglateMd dsewnaata -2 Conn ahall presasaa. 
relating to adepilon. 

1 Presumptiois as to registered documents relating to adoption. — This section 
provides for certain presumptions being raised with reference to an adoption whenever a 
registered document is produced before the Court purporting to record an adoption made and 
IS signed by the persons giving the child in adoption The presumption is not onlv u ith refer- 
ence to the factum of adoption but extends to its va'idity. But this is a rebuttable presump- 
tion and both the factum and validity of an alleged adoption can be proved. But the presump- 
tion IS not to be made unless the following conditions are complied with; (1) there must be 
a document, (2) it must be registered under the law i" force, (3) it must purport to record an 
adoption which has taken place, (4) the document must be signed by both the giver and taker 
of the child m adoption and not by only one of them, and Ci) it must be produced before the 
Court** If any of these ingredients is wanting, the presumption cannot arise. The consent 
of the giver and taker is intended to be expressed m a document. It cannot be done by 
separate documents*^. It is only after the document is signed by the person giving as well as 
by the person taking the child in adoption that the docum»nt has to be presented for registration. 
Hence the signature of the person presenting the document for registration cannot be regarded 
as satisfying the requirements of the section »•. The adoption need not be i» pratsenh contem- 
poraneous with the deed. It may even be a previous adoption to be acknowledged under the 
document *• Where the document is executed by the adoptive parents m favour of the 
adopted son and the natural father has lent his signature to the document there is sufficient 
compliance of the requirements of Section 16 •• The presumption under the section an;,es 
only if the adoption deed is executed and registered in the manner specified** If the docu- 
ment IS not registered or if it is only an agreement to adopt and does not record the fact of 
adoption cither contemporaneously or previously made, or is signed only by the adopter or has 
not been produced into Court, there is no presumption cither of the factum or validity of the 
adoption. 

2. Court ahall presume — It is mandatory on the Court to raise the presumption under 
this section if the conditions mentioned in the section su-e fulfilled* •. There is no discretion m 
the Court m the matter. But this presumption is not an absolute and irrebuttable one, though 
it should be stuck to till it is duplaced by proof. The word “disproved” postulates something 


(56) Md Aftabuddin Khan v. Ckandm BilMOni, 1977 Or.wa 69 

(57) Md Aftabuddin Khan v Chtmdan Ai/wmi, tupta. 

(58) Mahadta v. Samabai. (1974) 2 Kara, LJ 174 1975 Kara 7t. 

(59) ShffmaSundarv.DhanndhaT. 1971 (1)CW.R.784. 

(COj Ibid 

(61) G^uan Stngk v Bachm Stn^, (1972) 74 Puaj. LR* 50. 

(62) SuthtI Chandra v. Bhatp Knnwar, 1977 AU. 441. 
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more then mere existence of some evidence to the contrary or mere tnspicioas agunet the fact 
or validity of adoption. It ihoiwa the neoeahy of evidence of a substantial character amounting 
to proof to the contrary in the seme of the Court being convinced that the presumption » 
inconsistent with the facts proved or the probabilities established. The mere fact that the 
parties to the document are illiterate people is no ground for not raising the presumption 
mentioned in the section (Basde* v. Bkardvaa})**. * 

The presumption which must be raised under the section is a rebuttable one.** The 
rule is not one of mere statutory presumption which can be rebutted in the ordinary manner 
of rebuttal but the presutnption has to be dislodged by disproof of the fact.** The burden 
of proving that no adoption took plaic and to rebut the presumption under this section is on 
the party who denies the adoption.** This section does not preclude a party contesting the 
adoption from relying on the circumstances available from the record quite apart from the 
evidence of witnesses adduced in support of the factum of adoption in order to rebut the pre- 
sumption.** Where the deed is challangcd on the ground that it was executed tmder fraud 
or undue influence smd the evidence necessary to be led m respect of an attested document 
las been tendered, the burden of proving fraud and undue mfluence lies on the party clial- 
enging the document • • 

17. PxdhIbItloB certaisi pa ymnu ta.— (1) No person shall receive or agree to receive 
any payment or other reward in consideration of the adoption of anv person, and no person 
•shall make or give or agree to make or give to any other person any payment or reward the 
(receipt of which u prohibited by this section. 

^2) If any person contravenes the provmons of sub.section (1), he shall be punishable 
with impriaonment which may extend to six months, or with fine, or with both. 

(3) No prosecution under this section shall be mstituted without the previous sanction 
of the State Government or an officer authorised by the State Government m this behalf. 

NOTES 

ProUbitloa of eartaia payaacata — Tha section prohibits the giving or receiving of any 
reward or payment m consideration of an adoption or any agreement to give or receive any such 
payment or reward. The obvious object is to prevent the institution of adoption being made 
an instrument for bartering children. There is nothing however in the section preventmg st^ 
pulations for the benefit of the adopted boy or girl. On^the other hand such a stipulation 
would be very neceaary m the interests of the adopted child since under the Act the adoption 
does not divest anybody of property or prevent the adopter from dealmg with his or her 
property. What is sought to be prohibited is the act of prostitution of parenthood for the 

(6S) IL.R. (1068) 2?uiij.2Sl. 

( 64 ) M*4WMvkv.^%a*JW. M72Ciir.LJ*>lS 

(65) Shmu S0ulmv. (1971) 1 aVf^ 784. 

i66) XmuM V. 197S OriMs S; kc abo Strwm Singh v. GmUp Stn^, 1975 Rev. L.IL 136. 

^ (f7) JlWgijs V. C S am i lmqps , 1973 Myfc,245. 

JWMffibwkv BmXrnmht, 1077 AU. 441. 
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purpcae of OMldng |»o6t by lelling away the childicn unwanted to duld^needy peraow. 
The system of adoption envisaged by our andents was permeated with Jibe beat and 
the noblest of motives which stemmed from the religious instinct of our forbears> and it will 
be doing a sacreligioitf violence to the system to tolerate it to be dragged to the mire of 
mercenai^ profit. 

Sub-section (2) provides the penalty for contravention of the prohibition enacted in 
the first dause and says that the oontravener will be punishable with imprisonment whi^ 
may esctend to six months or with fine or with both. The law being new, this penal provi- 
sion if ngorously applied will work undue hardship, and the words “shall be punishable*' 
instead oi words “shall be punished*’ give a maigm of discretion to the Court to modulate the 
puddunent having regard to the circumstances of the case and the needs of the times. 

Subaection (3) provides that no prosecution under this section shall be instituted with- 
out the previous sanction of the State Government or an officer authorised by the State 
Government m this behalf. This safeguard is necessary because a* already said till the public 
is sufficiently educated and acquainted with the penal provisions of the enactment, the Stsite 
Government should keep a vigilant watch over its magistracy and see that unnecessary prosecu- 
tions are not launched against innocent penont. 


CHAPTER III. 
MAurranaifaB 


IS. Maimormnco of wtfo.— ( 1) Subject to the provisions of this section a Hindu 
wife, whether mamed before or after the commencement of this Act, shall be entitled to be 
maintamed by her husband during her lifetime. 

r2} A Hindu wife shall be entitled to live separately from her husband without for- 
feiting her claiip to maintenance— 


. fa) if he is'guilty of desertion, that is to say, of abandoning her without reasonable- 
cause and without her consent or against her wish, or of wilfully neglecting her;. 

(4) if he has treated her with such cruelty as to cause a reasonable apprehension in 
her mind that it udll be harmful or injurious to five with her husband; 

(«) if he is sufferingfrom a virulent form of leprosy; 

{d) if he has any other wife living; 

(r) if he keeps a concubine in the same house in which hu wi**^ is living or habit- 

ually resides wit tt a concubme elsewhere; * 

V) a he has cea*ed to be a Hindu by contrenion to another reli^pn; 

(g) if there is anyot^ier cause justifyiqg her living sepirkttly ' 


(S) A Hindu wife ihaU not be entitled to wtjmmo iotmm titid toi&tauutck bom 
her husband Ushe is undiaste or ceases tobe ^Hindu bycMWttfgiemMS 
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11 CamaMM mi tha arif a ta aaathaa «al%iMi. 


MaiimiiAifaB 

1 . 8 C 0 f • af tin McHm.— T he tow of maintenance api^icable to the Hnidai now h 
statutoty. Chapter 111 of the Act hat codified the law. In reapect of all matten dealt with 
m the Act, it superiedes the earlier law It is only in so far as there u some ejqMreas enact- 
ment m the Act that it can be «aid to be eidiauttfve in regard to such esprets provintm.^ *, 
There is no inconiiitency between the Act and Section 125 of the Crimmal Proo^ure Gode , 
1973 (formerly Section 488 of the 1898 Gode), ** and Sectioo 18 doer not stand in the way 
of a Magistrate granting rdief under Sectioa 125 of the Gode.ft xhe section does not 
entitle a woman to claim maintenance from a person with whom she entered into a vmd 
marriage.** The wtfda right to maintemmoe flow* from this section and it is not a right 
under the Chdl Procedure Code.** The sectioa does not amend or abrogate the provisions 
of Section 10, Hhdu Marriage Act.** In law a woman can be given recognition either a> 
the wife of a man or as hit concubine and there cannot be an intermediary dass picturesquely 
described as an “illegitimate wife,”** Theonlv forum available to the wife toenfbinx her righ* 
to maintenanoe under Section 18 is to have recourse to the civil Court.** 

1^. Maiacesusncn of wife. — The wife’s right to maintenance is an ind lent of the 
status of matrimony smd once tho relationship of husbtmd and wife u established the vrife 
get* maintenance as a matter of course.** So long the husband is hvmg she is not a 
dependant within the meiming of Section 21.** It is a personal obligation not dependent on 
the possession of property by the husband, thou^ the means of the husband and his assets 
may well be considered in the determination of the quantum of maintenance to be awarded 


^69i KritkmtUmamm. PsAaWM, 1911 Mah. LJ. 411. 

(70) Mmmk Ommim. ilkmiir KUm^ 197a8.a «Hl Me Id v. iWi. 1968 AIL L.J 796. 

(71) JtM 9M v.dMA IMt AH. t95t v. .^HaW Jfow, 1969 Cur. LJ. 561 (Pw^.). 

(72) P wd ftsr w OtoM. 1967 Pat. 277; Marvmmmmt BfUkr v. fnjmmuUm, (1966) 1 I1.L.J. Stf: 79 
i:..W.29l« 196 SMmL99«w 

(79; Ito ufci w aidfe V. Bkmpti. LLJU f|979) Kwn. ag/ 19» Kata. 17. 

<74} Jlmfm** Sb^. (197tl 1 &aj.4i9^: 1972 S.a 499. 

(79) Msw* Old6ar v. (l9»} 1 lt.L>J. I4ti 1979 Sbd. 292. 

(76) Mrbtm Id V. ftwd rdm ihmmi, 1971 Rsv. folt. ft: (I97«) fO Poai- Z-H- 147. 

(77) Gnarf v> r«r4il 1968 Cal. SAL See dsa Idaswouss s a to ili v. J a i Wi— . UMS A.P. 488/ JFqpt 

Sffelm Dai V. dm Xbasr Psa 196) Otisia 79; Od^mutk Sam^ v. Sri DH, 1973 Otea 198; V. ^ 

(1^) I 11^119 Nit'liid. IS9/M9*|toMi*M4miadw.Pb'dHM nfSAJ'.lw; 

(71} f Mt dhi S sin f v. f Sbfi anja*, 
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many pa«tieu]»r ea«. Tlie tot clauie cnuacmtet tlm penonal obUgatHm to m^tain the 
wife so to a. she Kvei with him It should be obmrved that the fact that she is not lead, 
hut a Id^TchastUv and virtue while living with the husband is not a ground for her husband 
fusing to maintain the wife, though if she lives separate y m immorai re«*tt‘^» with 
another die is not entitled to claim separate maintenance from the husband under Clause 3 
of this section. , This clause does not say what wtU be the nature of the maintenance that is 
to be awarded to the wife if she tt leading an unmoral life and cannot be controlled by the 
husband into moral ways whUe she is living in his house. No Court vnll give her the same 
standard of maintenance allowance as she svill be entitled to if she adheres to a moral life 
and IS faithful to her husband. The ancient texts would prescribe what is known as starvmg 
maintenance for such misconducting wife, but this injunction would hardly be respected by 
the modem Courts who hosvever would not allow her any maintenance ©n a very munificent 
scale even in a case where the husband could well afford it What is to be noticed under 
this clause Is that the liability of the husband to maintain the wife who is living with him 
is statutorily declared wrthout any exception being made in the case of her unchastity except 
that under Clause 3 of this section she cannot claim separate maintenance when she is 
unchaste. The grounds of claim for separate maintenance of the wde aie enumerated m the 
next Sub-section (2). On the question of award of interim maintenance to the wife pend- 
ing a suit under Section 18. judicial opinion is not uniform though by and Urge the Court 
is hfM to have power to grant the same.’* There is a discretion m the Court before which a 
suit for separate maintenance of the wife is pending to award interim maintenance to the 
wife where the reUtionship of husband and wife is admitted and there i? a Pttma jaexe ground 
for separate mamtenance as (or instance, when the husband had taken another wife {Ka^hi- 
rdfli V. Aiinibtfi).** The fact that the wife refuses to live with the husband on the ground 
that he had taken another wife dors not constitute desertion by the wife so as to lustifv 
deprivation of the wife of her right to separate maintenance MaUappav, Mallappa,*^ 


Where a person who has his wife living marries again after the commencement of the 
Hindu Marriage Act, though such marriage is void, the second wife can claim maintenance 
against him.'* 

This Act has not made any provision regarding the maintenance of a coparcener’s wife 
out of .the joint family property. The statutory right under Section 18 is available only to 


(79) Indtr Afal v. Ul. 1977 Raj 160; Dtnwigemmi Vityv v- Ami Ammal, (1973) 1 M.L.J. SS3.- 
1973 M aif 969 [pewor to grant u impHcit and ancOlaiy to power to entertain suit lor maiatenance]; ShatAmr 
Cawdav. A*a,ott».I L,R 1 1975> Kara. 902. 1975 Kam. 17. JsiSilVaUiAv. C*«a»i<i, 79 GaL W.N. 332s 1975 
Cal. 260 ; AaiMia iSiitfA V. Stem Xaiir, (1972) 74 Puai L.R 850 (il there b general right to claim maintenance 
under the fiatute it foDowi that iate.immauitenrnce can be granted where relatiorthip b undisputed]; See abo 
TVirtm V. Gaion, 1968 Gal. 567 ilwMdhmdre Bdka'e ▼. SnOultta DtH, 1977 Orbsa 96 [in extraordinary cases, Court 
can exercise inherent power] | dipmea SttthfUUmd, (Wl 2 A.F.L.J. SSO; 1972 A.P. 62 (no statutory authority 
to grant interim maintenance whore the right to memteaence b ditputed], Mbtfar figgA v. Utrytijn Ktm, (I977> 
79 Punj. L.R. 506; tUmdnuAn Btktrm r. Smtfilm Oni, supra [no powar under S. 18 to award interim mainte- 
nance]. 

(80) 1970 M.P.L-J (Notes) 20. C , Tarfaf v. Gnri, supra, (denial of case by defendant b immaterial'. 

(81) 1970Mys.S9. 

(82) OiMi^v.B.y. f it i »wto.(l975) Of., HdhteverAat^j. CMl^ v. ddkto 

dwma. (1975) 1 MXJ. 142: 1975 IfadMi. 
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tlifl wife her hittbud whether he ha« ot hu not any 

old Hindu Law eontfaiue to apply b reipeet of the wife of a c 
of the Jubt family property and the claim haa to be enibrced 
not tbit Act.** 


The pdadvfei otiiib 
to ha i i mbf l u wt 

the old Hindu 




S* iepnmta na al ntenauee. — Glauae 2 of thh weetba {& 

Uamew Section 2 of the Hmdu Married Wonim*a Riqiht to Separate ReiideBec am4il .. , 

anoe Act, 1946 which waa attbatantially the same aa hcetioo 18 (9> of thia Aat)** 
caam where the wife ia entitled to live lepaiately from her hurd>Wad without 
claim to mabtenanoe. There are seven grounds mentioned whi^ justify the 
claim for separate mabtenance and these are («) husband*!* desertion, (8). this 
suffering irewn a t irulent form of leprosy, (J) existence of anotiier wile^ b s keeping frUoatm* 
Une, (f) his eonversion to another religion, (g) any other cause vdtiofa jusUSei her ‘|«|liHrig|U 
living. Ordinarily when a wife lives away from her husband fee no juatiSabfe teaeUt 
without his Consent and against his wish, the wife will not be entitled te claim jUffelaui^ibUlA 
Tbis clau w merely fays dovm that the wife does not forfeit bet obbrto he i ep li fit i| ^ .y^* 
tabed if she has any of the grounds for separate living mentioned in this clau|e. 
does not say that if the wife lives separately fwm her husband and canaoe tsqilt W " 
grounds mentioned m this clause she does or does not forfeit her ebib to aqibfb 
ance. Oause 3 which provides for her not being entitled to separate maintenfetCU^^ 
only two grounds, namely, her unchastity and her conversion to another religion. ^ 

wbeh does not fall under any of the specific grounds in GUuse 2 or CSauae 3 
to be found in the discretion of the Court to award suitable maintenance dependent 
oircumstances of the particular case. 

3 Deaertionu—Cbuse (2) (a) of this seetbn provtues tor separate mabienemfe hebff 
awaixled to the wife who h» been de-erted by her husband, that a to say. 
without reasonable cause and without her consent or against her wish w 
her What amounu to desertion has been cmwidered m the commentaries irnffUf 
Marrbn Act. Gases have held that there can b* desertion by the husband even tteuRb ihu 
wife and the husband are living in the same house, and that there can be no dbertbtt If ^ 
husband has reasonable cause for leaving the wife. If he has justiflcaiion to feUvC hr» cow^ 
nanv the fact that he has left her without her otmsent or against her wish would ptit aflbct 
the micsibn so as to convert what is a justifiable leanog bto blameworthy forsaking, fio al|o 
wilfiJ neglect of the wife by the husband wfll also be desertion though all along the hwband 
and wife arelivbgb the same premises. Tbb wilful neglect embraces not only neglect tU 
maintain her in the matter of providing her wHh food, raiment and shelter, but aho thn 
marital cohabitation and consortium to which the wife is entitled m law from her husband. 
For a fuller ducuasion as to what amounts to desertion see the commentaries under 8cctkms9, 
10 and 13 of the Ifindu Marriage Act. 

a. Cmahy.— The second ground for the wife living away from her husband and 
maintenance during atidi separate living is cruelty. This ciuelty intrudes 
both phyrical eroulty such as battery and batting but also mental cruelty «mh aa ^ wor^ 
of touh and humffiatloii. It U welUnown that the tongue pierces more deeply than the sworf. 
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and nany bate been caiet of loicide by the wife who unable to bear the cruel words qpofcen by 
the huit^nd bag preferred a watery grave or the swingtog oblivion of the rope. Hauer 
women ooidd choose a life of separatioo and oon^wl the husband to pay the penalty fet 
the cruelty by paying the separate maintenance of the wife. In every ease of alleged 
cruelly the test laid down is vdut b laid down in effect in thu definitfen in sub>elaase 
(t). namely that she has been treated with such cruelty as to cause a reastmalde appre- 
hension in her that h will be harmhU or iqiurious to live with her husband. The 
tearonable apprdiension u the reasonaUe apprehension of the particutor woman in question. 
The Court has to plaoe itself in her position and consider whether given the surrounding dr* 
cumstanees m whidi sheds placed the apprehension to the effect mentioned would be reason- 
able. No doubt similar treatment to a woman of more robust physical or mental make-up 
or to one «dio is too thickskmned and iniensifaie may create no apprehension at all, and most 
women are generally very patient and do not mmd harsh and even violent treatment if they 
are few and far between. But if outbunts of tenqser and violence become the order of tbe 
day and are systematically indulged in. the limit of human patience and forbearance may 
veil be reaehed. and the woman may well be reasonaUy disposed to conclude that further 
putting with the treatment of the husband would undermine her health or physical or 
mental weD-being and that she must get away from him. 

The test of reasonableneis should be condated to the conditions and circumstanoes 
of the particular wife in question and not some other wooum circumstanced differently with 
different status, envirooment and upbringing. 

In determining what constitutes cruelty regard must be had to the arcumstanoes of 
each particular caie keeping in view the physical and mental condition of the parties and 
their ehameter and social status Any coquet of the husband causing disgrace to the wife 
or sul^cting her to a coune of annoyance and indignity amounts to cruelty.** Husband's 
taking to drinkmg by itself would not entitle the wife to separate residence and mamtenanoe.** 
It u no answer to a charge of auelty made by the wife for her husband to say that he him- 
self was not giulty of any acts of aueliy but it b hu mother who was so guilty. A wile is 
entitled to indst that she should not be exposed to the unpleasantness of the relatives of her 
Imiband and that suitable provision should be made for her to live with her husband fo 
privacy, •• 

5. Leproay.— This is the third ground of JustiScatkm for the wife living away from 
the husband and claiming separate maintenance. Any disease other than Iqnosy does not 
fall under this ground, and even mere afflUctfon of leprosy will not do, T/ tp roiy to be a ground 
lor separate mamtenance must be of a virulent type in the sense of a ropulsive character 
making the man afflicted unfft lor sodal intercourse. To compel a wife to be in his ooixqiany 
is abhorrent to anybody and faenor is thi^ provhkm made. It may wttll be triio h to 

protect and sustain him tf not his wife. The Legiskturo does not answer the qumtion but 
doci not prevent the wife from living with him if ibe is so minded and does choON to follow 
the examples of poranic ladies who merged themselves in the personality of the huitMUid. 
Si 0 also the discussion under this question m the Hindu Manfege Att, Seeefens 10 and IS. 
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9. g f j w opi «9 piwdMr wllb.— If tbe ausbaad h«i another wife livinji thni that 
WMld be a ground fer daimtm aeparate maintenance. It doca not mattC!^ whether that wife 
^ maniipd br^Spae or after the wtfe claiming maintenaoee. JTijaa Ifefe v. BaMu Cimira*^ 
nor doca it matter that that wife' ia IMng or not bving «vith the husband. Xi^voti v. Rtltm 
Cfemd** Where B ym t^e fiiet wife and C the second of A, B't ctaioi of separate mainteoanee 
will aocrue only if the teOond marriage between A and C was valid ■* It is for ihe plaiptiff to 
eitabliah the identity of the second wife and the actual proof of the marriage with all the 
legal forrpalitiet.*" When the wife chooses to live separately tinder Section 18 (2) (dl in the 
circumstances mentioned thtfe the would be entitled to miintenance from the husband. He 
could not compel her to return to him so long as his marriage with the other wife is not 
dhsolvedt but If the marriage is dftsolved the husband can call upon the wife to return to him 
and if she does not return it is very doubtful if she can stiH claim maintenance from hhn 
under Section 18. This section does not amend or abrogate the provumm of Section 10 of 
the Hmdu Marriage Act.** Wherc'rhe husband bad already married twice before the sabl 
Act, m sueh a case both the wiver can (daim separate maintenance from the husband 
under Clause of Su1y«ection (2). The wife livii^ here means a wife under a v^d marrii^ 
which is subsiwing at the time and not a marriage which is void or under a marriage 
which has been dissolved by a decree of divorce. The wife of a voidable marriage coining 
under section 12 of the Hindu Marriage Act would come under this clause so long 
as that marriage has not been avoided by a decree of nullity. Supposing the wife dcaerted 
the husband and the husband married again before the Hindu Marriage Act came into 
force. Gan the wife who had deserted tbs husband claim maintenance under this clause on 
the ground that the husband's second wife is living* Again can the second wife also c hoo se 
to go away from the husband and claim separate mainrenance on the ground that the 
deserted wife is living? On the wordmg of the clause both the questions admit of only one 
•Dswer, namely, an answer in the affirmative. There is no doubt that the lot of the man 
who has to live with two wives together is anything but enviable, and probably it u to htf 
own good that the Legislature should enable one of them to lighten Jus load ofwifedoas. But 
why should the Legislature enact a provision like this which might leave him in many cases in 
these modern days of the independence of the finer sex m the pitiable position of wifclesmess 
at the same time with the liability of maintaining two wives saddled on him? Saijmturtyatia 
V. Ssstia Bamamma ** Some kind of an answer is laboriously attempted by the Madras Hi| fr 
Court in the decision reported as Annsmofet Mudaliar v. Ptfumaye Ammal,'* by adding the 
words “with him" to the words “any other wfe living” In other words, the mterpretation 
of the clause according to this decision is that when a man has two or more wives legally 
married at a time when polygamous marriages were allowed by law and those marriages are 
still subsisting after this Act, one of the wnres will be entitled to ask for separate maintenance 

(87^ 1967 CU 60S. 

(88) 1960 AIL GOl. 

(80) SmuwaAvmu v. Bhadrtmmu, 1970 My*. 157. 

(90) /sttrv.JVSttiiM, 1975 (1) C.W.R 218. 

(91) iloMiit JtwMriv. Amwfrs Siogh, (1972) 1 SCJ. 487, 1972 S.a 459. 
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u>ll>« »iMi.teIrl»in the b«.b.od U he h.Rpem to Bw «“ 

Aecocdhig to a thinl Interpeetation, if none of the wimi n Being wi* BB n. no *** 

for separate maintenance, even thou^ the husband is having a number of ivivas at the time. 


The words ‘‘any other wife living" in Clanse (d) include any udfe other than the vdfe 
claiming relief ffar^fimamma v. yarasaraju.** Where the wife daims separate mniiiteaanoe 
on the ground of the hnsband’s second marriage, she is entitled to daim it only fiom the ^te 
of the commencement of this Act: Shyamstutdar v. Sha*lomtmi.** , ATar^eeasssM JWsiwsflns/a.**' 


In Satyona^ana v. jkstAomnM,** it is held that though under the Hindu Married 
Women's Rights to Separate Residence and Maintenance Apt (XIX of 1946), a wife is not 
entitled to separate maintenance on the ground of the husband's second marriage unlew it had 
taken place subsequent to that Act, yet under the provisions of this section she wQl be entitled 
to reside separately without forfeiting her r^ht to maintenance if there is another wrife living 
irrespective of the time «^n the latter’s marriage had taken |dace. This is perfectly correct 
on the language of Clause (d) of sub-section (2) . 


Where the husband had another wife and he offered to the plaintiff a residenoe in his: 
village, the offer does not affect the plaintiff^wife's right to live separately and daim maintenance. 
At best it may disentitle the wife to daim rent for separate residence but her ris^ to 
mahitenanoe remains unaffected . • • 


7. Hosbiuid keeping a coneabiae ->Tbe fifth ground which justifies the wife in 
demanding separate maintenance is the husband keeping a concubine either in the same house ir 
which the wife is living or elsewhere but residing with the concubine habitually. Keeping a. 
ctmeubine in the same house m which the wife is living and showering his aflbetion on the con 
cubinein the vpry presence of the wife, is a type of cruelty of the husband which it is not 
expected that any normal woman would put up with, and it, is therefore, legitimate that that 
should be made a ground for claiming separate niaintenance. As regards the case of the 
husband keeping a concubine elsewhere, the clause imposes an additional condition that the 
husband should be residing with the concubme habitually. The expression **hd>itually** implics^ 
and indicates that the husband has made it part of his regular life to go and reside with the 
concubine. Mere occasional lapses of the husband from moral conduct by resort to the 
company of concubines may not constitute a suflicient ground for separate maintenance. By 
the expression ''habitually resides" in sectfon 18 (2) (r) the emphasis is on the habit and not 
on the residence. If the husband brings the concubine to his house where his wife is living 
the first part of the clause in full force applies but where he keeps her outside the second part 
should always apply. It is notnecenary to show that the husband has changed his permanent 
place of residence. It would be enoi^h if it is shown that there is a consistent courie of 
conduct, qiread over a time indicatbg that the husband has kept a mistress exdusively to him* 
self and visits her regularly. That would answer the husband's habitual residence ebewhcfc- 


(94) (1962; 1 Andh WJt. 180. 
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Ohaiige ofWMl T*Me ofre^depoe knot th^fbre tenn*w to find out whether the wife i» 
entitled toiepifhte reikieaGe.** It must be obwrved that if the vrife ii ei|»titled to daim leparate 
oiaintcBaiioe on the ground here mentioned, that right b not tmpended or put an end to merely- 
beoause the bnaband aendi away the concubine frpmthe house or the concubine herself deterta 
the paramour and goes away, and the husband wbo hat given hit wife cause for sepuato 
matntenance will not be allowed to say that be bastmoe reformed hinvelf and b leading a. 
life of morality and virtue and that the separate mabtenanoe awarded to the wife on the ground 
of his keeping a concubine junder this cLsute should notte contaraed further m view of hia 
diange of life bto moral ways. 

Zt is not necessary that the pleadings should contab the express vrords of the ground 
alleged for relief under Section 18 (2) (#) when all facts are known to the parties and they 
knowingly job issue.* •• 


8. ConvavaisHi of the hsmlNuid to mom oAar aeUglaa — The apostaeyof tl^ 
husband by embracing aomO <nher religion which does not fall under the comprehensive deflm- 
tion of Hbduism bckidbg Buddhism, Jabism and Sikh religion is a good ground for the wife- 
Itvbg separate from hasbsmd and tiatming maintenance from him during such sepamto 
livbg. It must be remembemd that oonverskm to another religbn does not sunder the m M«iay 
bond, though it furnishes a good ground for dksolation of the marriage by a decree of divorce. 
It must also be retUembeted that conversion by itself does not prevent the spouse of the costvert 
from livbg with him. But this danse gives the wife of the convert liberty to go away 
him and daim mparate mablenance. The fact that after the vrife has ebimed and obUbed 
separate mabtenance on the ground of the oonversbn of the husband, the husband becomes 
reconverted to Hinduism does not disable her from contbubg to claim 

mabtenanoe, because the ctausc says that on the husband oeasbg “»>>** ”“^" *** TS! 

to separate mabtenance comes into bebg, and there is no provision m the clause for t^t 

right ceasing to continue by any subsequent event, be it reconversion or any oi^r. It 0 ^ 

Mtto be forgotten that con verdon to operate as such blaw for the P“T*®** '^/**'*f^*^ 

is not a mere conversion in spirit or sympathy but a conveision by some overt ac. ot 

with which formal conversion is associated and accompanied. What acts or 

be ^necessary or sufficient for a Jjarticulcr oooversfan from Hbduhm to 

such as Islwior Christianity would depend upnn the practices and precepts of the 

I^cn bto wnich the Hbdu hu.bm*d is s^bted. If the requisite 

pasScubr lelipon into which the Hbdu husband is alleged to have been 

KjJy^hJvTbeengoiie tbipugh but whet is proved h ^ US* 

agreement or aimiraiElon for the tenets of that religion that would not be sufficient to 

^vertto to some other religion so as to enable the wife to daim separate 

under this danse. It is worthy of note, however, that this dause do« ISiS^ 

from contbuingto jive tpgetler as husband and wife with all the ^ ^ 

thereof, because coiilkrsion ctoe of the spouses does not ipstf^U operate as a 

the marriage, an^ tlirre is nothbg b law or commonsense to prevent two persons belonging 

to dlflbent «el%k)ns comfeg together in mafrimony and Uvbg m peace and l^ ony^ 

respecting the others rollghm and praettae. If two persons belonging to different 

carhe2it<s bus W'alTd wife under Ibe CWl Mwriage Act. whatw there unratural or 


^ ji^v> 

4m 



I2M mnmtJM 0. » 

mncMonable Id two penoai who %«ero fomerly Riadiii and fot moRied to Moh odwr oontiBo* 
bg to live as husband and wife even after imt of them hat fenaken the Hhida raltfotit 
Nor is there anything abhorrent to moral or rdiglous sense if the husband who haa beoomd a 
convert to Islam or Christianity in a moment of weakness with the oonsaqnenoe of Ms 
Iftndu wife forsaking his home subsequently repentinf of his hasty action and getting hwn sd f 
reconverted so the Hindu faith inviting his ^rife to resume their conjugal life and the wife 
awenttng to such a course. No doubt the husband has no right to reqiure the wife to come 
and live with him and to daim absolution from his HabiHty to the wife’s separate maintenance 
on the ground of his reconversion into the Hindu fold. This is all that this dame k 
designed to prescribe and cannot be construed as a prohibition from the spouses continuing or 
resuming their marital cohabitation so long as there is no dissolution of marriage on the 
ground of conversion. 

9. Any oAer cmsee Jwatiiying hav aqpsenm Hvlwg. — Under this dause are sought 
to be brought in all other grounds for lawful separate living whicn cannot strictly be 
brou^ under any other previous clause. What these causes are and how far they will 
justify the Court in awarding separate nutintenanoe agaiiut the husband are matters left to 
the judicial discretion of the Court to be eacercised in accordance with the principles of 
justice and equity, principles which cannot be defined by rules of thumb or well-established 
precepu. Tte question that the Court has to address itself in each case where this clause is 
sei^rht to be pressed into service on behalfof a wife is this; do the facts proved justify the 
wife livmg away from her husband and claiming separate maintenance. In answering the 
question, a broad commonsense attitude shouhl be taken and not one which attaches too much 
mqmrtsmoe to modem and sensitive sentiments of women who have of late devdoped 
somewhat of a masculine outlook almost on the Imes of uasexing themselves. Many 
modem women do not like to be tied to their homes and they want freedom which often 
oversteps the limiu of decency.^ Such mentality does not always find a sympathetic response in 
the attitude of the husbands with the result that difihrence arises and ends m the break-up of 
the home which ought to be happy and harmonious with a little more give and take on either 
side. If a wife rushes to Court with a siut for separate maintenance, the Courtis not going to 
be too ready to grant it unless coupled with such trifling di^erences there are graver charges 
of moral delinquency on the part of the husband which no wife can be asked or expected 
to put up with. This clause really vests a rejidqary discretion to order separate mamtenahee 
inreqiect of cases which do not fall under any of the previous clauses and wiU 
operate as a salutary check on the husbands s^ainstc their misconduct to their wives. But 
this provision ought not to be allowed to be made an easy and convenient handle for every 
disgruntled wife to resort to the Court on every pretext or trifling grievance and dafin 
jeparate maintenance. What are the causes that can justify either spouse hving away from the 
other are found elaborately discussed under the rdevant provisions of the Hindu Marriage 
Act to which reference can qtefully be made. All the cases that, piay come under this 
if carefully considered and analysed on principle will be found to fall ueder a category 
analogous to cruelty to the wife, almost approaching 1ft but not quite amounting to it. They 
almost touch the fringe of cruelty add while they may not satisfy the test of cruelty mentionied 
m this seetkm they will be fotmd to be cases where |iof to aw^ separate maintenance will 
practically drive the wife mto a life of misery and Siil&^hig. 

The expression “any other cause justifying to liv|% m»rate)^** would, ^ is toioeJved. 
take in a case where the wife's residence in tl^'hu^ana^ is rendered mtoable b. 

reason of the existence of his relations like his mother or sMter, or others, betfenfei Wfiom a^ 
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tlw vrffe tlMfO hsabettt iio love iMt sad for NMootCttily imaginablo the wife it jugcified hi 
aeddi^fto live away ftumi sadi a honoe. Tto aqraiioB will abo co m pre h e n d a case whtiw 
the haibaiid by fab addietfoa to drOii aad drinki often ia^lfet in a«tt wbt^ no decent 
woman would put up witli. Sudi and ihailar inttanoes juitifyinf the wife living away fron 
the hudwid ead addng for eeparate maintenanoB can eaiily be conceived. The L^lature 
d^berately taes diia cJafticeaprenioB so that there may be a large margin of judicial disere* 
tion vested in the Oourt which may be mo ulde d to suit the circumstances oi any particular 
case. 

It. Uaalmetfty of dm iviie. — Sub-section (8) of section 18 provides that a Hindu wife 
shall net be entitled to separate retidenee aad mainteaanoe from her husband if she is uachaice 
or ceases to be Hindu by oonvenion to another rdigion. Takii^ the ground of unchastity 
alone, h must be observed that what tUs section provides for u the absence of « right in the 
case of an uttduute wife to claim separate residence and maintenance from her husband. The 
section does not provide that the husband is under no liabifity to maintain his unchaste wife 
if she continues to live with him. The absence of such provuion, however, does not mean 
that a wife is entitled to claim maintenance from the husband even though she is unchaste 
and refuses to budge from the husband's home. There tfre cases where even though the wife 
may be of loose morals the husband is not either able or wOlmg to shake himself off from, 
her. In such a case the husband is bound to maintain her, in the house in which he and 
she are liidng. There may alto be cases where the wife having lived a life of shame and 
immorality, repents and returns to the husband. In such a case if the husband is willing td 
condone her past conduct, he esmnot be allowed to deny her maintenance altogether. The 
old texts lai4 down that in the cate of repentant wife who had been led astray but who 
returned in remorse, she should be given what is called "starving maintenance’*. It u 
difficult nowadays to subscribe to this view; but there it no denying the position that no 
Court Will compel the husband to treat such a wife in the ssune position, giving her the same 
oomfoits and luxury of life as he wUl be expetxed to give her if she had continued to be true 
ana faithful to him. What this sub-section lays down is merely that unchastity is a ground 
of disqualification for a wife claiming separate residence ard maintenance from her husband* 
It should be remembered in this oonneetioB that the section uses the present tense namely m 
*'if she is unchaste,” that is, the fact that she might have been uadiaite long time back wUcb 
unchastity had been condoned by the husband snbsequently would not disqualify her from 
daiming separate maintenance if she can othmdse come under any of the provisions enacted 
in this section, which would give her the i^ht to claim separate maintenance. In other words, 
the husband’s condonation of the wife’s unebastity wipes out her disqualification and she is to 
be considered as one who had never gone astray for the purpose of claiming separate main- 
tenance if otherwise she is entitled to it. 

|1. Ganvovaion of tfw wl6» to nno^iar^rallgloa — If after marriage the wife becomea 
oraverted to some other rclJdioa such as hfehomedanism or Christianity, she forfeits her 
right to claim separate maintenance from thehoshaod- for the conversion, in the efoeum- 
stancei of any partienlar case she may have eaodlent grounds for daiming separate mainten* 
teoe^ The expeusaioo **ooavei«foa** faefa daes aoliaaiB hiaeovOnidi by a Hindu to 
or JainiuB or tbe&hhrdigion or tba<^d)fiverdem'bf Bundfamrent ofaasy of these foftha to 
aiiotlM^, of ifttdi foithi, beottise the o^reasion thh pravl^ tAuuid ha read hi a 

oomptdwndve sense a peraon who fadqagi to the Ifindu, Buddhhc, Jain o»S^ 

Xt shottU J>e phyarved, b«n tlft the ^ d l WOT iifqi M fe| ge^te ipahtciiy attaefaea 
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to the wife the moment the ceuet to be a Hindu by oonvernon to another religiod. An intemt* 
ing question may arise whether a Hindu wife who had been getting se|Mrate maintenance for 
any of the reasons given in the subfuscs of sid><eeotio» (2) of this section and who become dis- 
entitled to claim such maintenance on ceasing to ben. Hindu by conversion toanothnr religion, 
can again claim that right by becomii^ rcoenuerted to Hinduism from the new religion to 
which she had temporanly transferred her fealty. The answer appears to be m the negative. 
The section provides for the final determination ttf the right to daim maintenance in the event 
of a conversion, and not for a mere suspension of that right with the possibility of its revival 
on reconversion It should also be observed that the expression “conversion” as used in the 
sub*sectioh does not mean a mere admiration or approval (or the tenets of another leligkm, but 
means a positive act of conversion by observing a^ undergoing the forms of ceremony pres- 
cribed by the new religion to which the Hindu wife is alleged to have become converted. Mere 
attendance at the Christian Churches to hear the sermons delivered or at the Mahomedan mos- 
ques where prayers are offered will not be suffieient to consitute “conversion” required under 
this sub'seet ton bccau<e sucti attendance may be due merely to the aviditv to learn about 
other rdig^ns and their practices and does not necessarily imply or import a breaking away 
from the Hindu faith in which she was bom. 


19 Mainteanaoe of widowed doo^er-laelow. — (1) A Hindu wife whether married 
before or after the commencement of this Act. shall be entity to be maintained after the 
death of her husband by her father-in.law: 

Provided and to the extent that she is unable to maintain herself out of her own eam- 
mgs Or other property or, where the has no property of her own, is unable to obtain main- 
tenance — 

(a) from the estate of her husband or her father or mother, or 
ib) from her son or daught<*r any or his or her estate. 

(2) Any obligation under sub^KCtion (1) shall not be enforceable if the father-in-Iavr 
has not the means to do so from any coparcenary proper;ty in his possession Out of \^ch tbe 
dai^terdn-law has not obtained any sharo, and any such obl%at>on shall cease on tbe re- 
marriage of the daughter-in-law. 


1. MatetsBaaec of wld«w«d dsu(|it«r-fai-law. 

3 Wldewsd daagbt«».*a-I«w b' paxswiaa «f 
her owe prope rty 

J Mebtsoanee f rent the eatatraf haShaad^r 
bther ar aaothar. 

4. Mabtcaancofroae the ana ar daagbar ar 


Us or bar estate. 

5. Noadfabflhy <4 tha fatber b-law U babas ao 
saparoaasry preparty. 

«. OsedatlMai <a«bar-b-law*8 obl^atba an 
ba* asaaaarlape 


1. Mniateannce uf wid u w d d dnngliier4A4wiir.-^Thia lection governs the rights of 
a widowed daughter-in-law to maintenanee efterita epactinent.»<» 8iib-sectigo (1) applici to 
the case of a widowed daug^er4a4aw govensed by theHaynbliaga and sub^eectuHl (2) ocn- 
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tenp^M Ae of » HWdu goMtd hf the MfteUiare icboel>««; The eectioo laTe4Mimtlie 
provtakni for the oMinteaattoe «f the vMowed deiightenin^w by the {etber4ii4ew and *he 
«oiiditioni ini^r which the right may be claimed. Thii right it available to a itman wh^ 
tber bermarriage took place befiire or after this Act, but cannot be daimed— 

(e) if the k able to maintain bertclf out of her own eamingi or other property, 

H) If the k aUe to obtain maintenance from the ettate of her 

(r) if the k able to obtain maintenance from the ettate of her father, 

(d) if the k able to obtain maintenance from the ettate of her mother, 

(«} if the k able to obtain maintenance from her ton 
if) ii the it able to obtain maintenance from her daughter. 

(g) if she it able to obtain maintenance from the ettate of the ton or dau^ter, 

{k) if the father-inolaw hat no coparcenary property in his pometsion out of wfaidi 
the hat not obtained a share. 

(0 if the has remarried. 

2. fVideeved d a og ) hm r .| 0 .|aw fat p oeo t e elei c# Imr o%m'p>opee t y.--A widowed 

daughtCT'imlaw it not entitled to claim maintenance from her fathcr>m-iaw if the hat niffi- 
cient earntngi or other property of her own from which the can maintain hertelf in decent 
comfort contktent with her nation m life. If her eamingt or her own property cannot be 
■aid to be tnfficieot for ber maintenance, then to the eatent of the insuflBciency of tuch meam 
she can kmk to her father-in^w to tupplcmcnt ber own means, provided^ of coune the tathfid 
the other oonditiont mentioned abosre. 


3. Malwtosaace from dm ootaCo oClinolMndor iaAor or naothor. — CUute (a) 

of the proviso to tub^tection (|) of srction 19 says that a widowed dau|^cr>in>Inw 
is not entitled to dalm maintenance from her fat^r-in-Iaw if the k able to obtain 
maintenance from the estate of her husband or father or mother. Even here if 
thk touroe of maintensuioe is insufficient the can look to her (ather-mdaw to supple- 
ment the deficiency if other oonditiont are fulfilled. What k important to observe here k 
that the liability of the father-in-law here laid down comet only vdien the liability of the 
estate of the husband or the fhther or the mother cannot be effective either wholly or in part. 
If it k to be attumed that the normal requirement of the woman would come to Rt. IQO 
per month, and the estate of th^ husband or the father or the mother can meet the sfvfaole 
of thk allowance, the cannot daun anything from her father>in-law But if the ettate of 
the husband or the father or the mother can contribute only Rt. 80 per month, then the can 
look to the father-in-law to contribute the balance of Rt. 20. It must be remembered that 
the k an heir to the husband, father and mother under the Hindu Suooesiioa Act, and if dm 
inheriu the estate of the husband, or the father or the mother, either ahme or along with 
other heirs, and what she gets at an heir by inheritance to any of them k more than tuflident 
to meet her maintenance, then this rifl^ against the father-in-law k not enioroeable. If the 
mheritt the esutei of the father and husband and mother and they put together are 
tuffieient to yield enough income to meet her maintenance, even tboni^ each of the etlatei 
by itteU may not be sufficient to give her eaoi^ income to meet her maintenanoet even then 
the k pot CRdilled to dsdm any maintenance from her father-in-law. But if all the edatet put 
(ttt) gmsuti V. A»aitsfcil on. WJI> tll». 





tottth«A»aetgi«elMriMMut CM call «po» the 

fitlNr.iDlBw tot^flkaimuk If ihe h othenalic quaHSad to claim h. 

4. MaimaBooaa ft-alho aan — ^■^^ar ar Mi m Iwr Mtiaia.«-Thcdaiig^- 

iB>law*s majafcnance ii not clahnaWr from her bther^in<4aw if ibe can get mrintei^c^ 
her MU or daqi^er or hie or her estate. It must be remembered that the mothw ■ 
heir of the son and and if she happens to be daiii^uerdnJaw of another, that 

not enable her to get maintenance from her father-iB>)aw so long as the h mamtained by her 
son or daq^er or out of his or her estate. If the dau^ter«iD«law has inherited to her sm 
or her daughter and the estate thus inherited » •nfficiently yielding In income to meet her 
maintenance, the liability of the father4aJaw does not arise. 


S. NMIafalliteyef the Catfierdn-lnw tf fw Imn no c e p nancsi n ryygt^y-T^ 

Section 19 (2) shows two conditiona precedent for the liability of the father-in-law to mamt^ 
bh widowed dau^ter-indaw: £1} his meens to pay from any coparcenary property in ^ 
possession out of which the daughter-in4aw has not obtained any ihifre, and (2) her remain* 
ing unmarried. In other words, in either of the events, of the temarriage or the dau^ter- 
in-law factually obtaining a share in the coparcenary properties on a partition the UaWUty of 
the fathei4n-law will cease. So long as there is no such partition and the widow does nor 
r e ma rr y the obligation subsists.^*' The obljgation is not a penonal one or one which can 
enforced if the father-in-law is posscsjed of only his own self-acquishions. Even if he is in 
possession of coparoenaiy property, if she has obtained any share in it as representing her 
husband or her deceased son, she is not entitled to claim the right. Further the fact t^t she 
has not obtained any share in that property would not enable her to enforce the obligation 
if the fatherin-law has not the means to maintain her ouf of the coparcenary property on 
account of its meagreness. 

Under the proviso to Section 19(1) to the extent the daughter-in-laW is unable to 
maintsm herself out of her own esrmngs or properties or from the estate of her husband, 
her father or mother or son or daughter, the father-in-law is liable to maintain her. The 
reference in the proviso to obtaining maintenance from the estate of the husbsuod etc. is a 
reference to maintenance provided under Section 22. Thus her earnings or owning property 
or obtaining maintenanoe under Secdon 22 has to be taken into account in fiaiDg the <]uantuin 
of liability ol the father^n-Iaw under Section 19. This is further conditiwied on hh means 
to doso from any coparcenary property in his possession under the proviso to Section 19 (I).*** 

Where the father-in-law is in possession of self-acquired and ancestral property, and 
the income from the self-acquired property will be sufficient for his mainteanaoe and that of 
his wife, the dauj^terdn-iaw is entitled to claim reasonable maintessanoe from the anoestras 
priqierty without the quantum of such maintenance being curtailed by burdening the ancestral 
property with the mamtenanoe of the father-hidaw and bis wife or the maintentmoe of any 
other membee of the fatberdn-Iaw*s family: J!sf JCettr v. Pata Svigh 


(lOS) V. Om*umm0l,{m7) 2 &I.LJ. 979: 1977 Kad. 972. 

(104) lUd. 

(109) 1961 Puiij- :\l : IX.E. (1961) 2 Poai. tSL 


A 



' TM mm mpmoBOMrf property iaflMilQa !• (2) tmm the pfomt/ty muktkm d# 
Mtfiitm property, joint aoqnUtioig, property thmem into eonwami itoek apd aopwtioor to 
fvdi property,^*** 

C. OdMadni ef it fcer hiln w*e e hMfnt tMi mm ker rm mmmlmgm.‘-’tkith 

oUigatioD of the iiither-indaw to meintein the deu^er>in>law at hat been ptMcribed tAder* 
thb aecthni k not to be eaforoeable if the daughter-in^w remarries.**' By her remarri^ 
she becomM aflliated to another family altogether and she ceases to belong to the family io 
whidi the coparcenary property out of wluch the fktherm>la«r*s obligation h to be enforced, 
belongs. 

JB- BinfatmsMMe mt children nsUI aged, perenta — (1) Subject to the provi.^ 
sioos of this section a ' Hindu u bound, during his or her lifetime, to maintain his or her 
legitimate or illegitimate children and his or her aged or infirm parents 

(2) A legitimate or illegitimate child may claim mamtenancc from his or her 
father or mother so long as the child is a miniv. 

(3) The obligation of a person to maintain his or her aged or infirm parent or a 
daughter who is unmarrieo extends in so far as the parent or the unmarried daughter, as the 
case may he, is unable to maintain himself or herself out of his or her own earnmgs or other 
property. 

Atphaafiaa. — In this section '‘parent** includes a childless stepmother. . 



2 leapa aCtlhi aactl— 

1. MnlntCBMUKC ml ddldran susd aged pnrenta. — Under this section, a 
Hindu is under a legal obligation to mamtain his legitimate or illegitimate children or his m. 
aged or infirm parents whether he possesses any property or not The obligation to maintain 
these relations is persona! and legai in character and arises from the very existenoe of the- 
relationship between the parties.**’* This section is a virtual reproduction of the old iasr 
hod down by the Smritilran with reference to the personal obligation to maintain minor 
diUdren and aged parents who cannot muntain themselves out of their own earnings or 
property. The changes introduced are that in addition to the son, the daughter also is 
placed under the personal obligation to maintain the aged or infirm parents, and the 
mother to maintain infant children and the inclusion of the step-mother as a parent ttmoM 
the stepmn or step-daughter ii under a liability to maintain The child entitled to b^ 
maintained by the parent includes an illegitimate child whether it is a daughter or a 
son. The section provides that the obligation of the parent to mamtain the son or daughter 
extends upto the attainment of the majority by the son or daughter, In the case ofa. 
daughter, tfae.personal t^ligatioa of the father or the mother to maintain her does not con- 

(106) Kmr v. Ki$lm SiafU. 1970 Fiii^i 270; Omt^ Xav v. 1965 Fonj. 2S8 ^F4I.). 

(107) iatwrte v. 1977 Mad. 972 [Hr’ rigbtto nMiucDance ceaso, though her right tom 

•here of the separate aad sdf-acqaired pnpertr as wdt as the intesest in coparceiwiy property o< her husband 
h not Udbh to ha dtecssed eo her ceipsff^I. 

(lOB? ffCMa, tm Pdhl 281; W Funj. L.iu 439; B4s h»a Mm 

M shha f . (MtAifMtstt iBilAJim 
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tioue after her marriage, beeame after that even the burden of her naJntcnanoe it shifted to 
her husband. Further the liabUty of the parent to maintain either hit or her kgtthwite 
or illegitimate daughter it not enfbroeable after the ton or daughter it able to maintain 
or hertrif out of hit or her own earning* or other property. So also the obligation of 
a ton or daughter to maintain hit or her aged or infirm parent cannot be enibroed if the 
parent is able to maintain himtelf or hertelf out of his or her own earnings or other proper t y. 
See Mit Skamu Bai u. dimi Aliverfid-*** 

In J^anakChand v. Chandra the Supreme Court held that the words **child 

-unable to iraintain itseli” in section 46fi*of the Gnminal Procedure Code, would include an 
adult child unable to maintain itself and that the provision is not repealed by this Act. In tVait 
Ram V. Smt. Mnldtriar JTotir,*** it was held that an unmarried daughter who is unable to maintain 
herself is entitled to maintenance from the father irrespective of her having attained majority. 
The liability has no relation to her age. This countenances an exception to the termination of 
the liability of the father to maintain hu minor children enacted m clause 2 of Section 20. The 
further observation of the Court in the case that the burden of proving with reference to the 
abihty or otherwise to maintain herself is on the father and not oq the unmarried daughter 
who has attained majority is open to question. No presumption can be made that a college going 
girl is capable of maintaming herself.*** The existence of a 5tep>mother when the natural 
mother is alive and living separately is a good reason for a daughter to live apart from her 
father and the latter cannot repudiate hu obligation to pay maintenance on that ground.*** 

In Aftt Siambit Bai v. Megan it is held that there this nothing in this section or anv 
.other section of this Act which militates against the right of the mother under the ordinary 
Hindu Law to claim a share at the partition between her sons of the ancestral property. 

What the Court has to consider under Sub^secrion (S) is not the capacity of the 
unmarried daughter to earn but the existence of the source of her income and the mere 
fact that she is a QoUege.going gtrl and can get herself employed and earn is not a ground 
for refusmg her claim to be maintained by the parent. Lakskm v. Krishna Batta.^^* 

The obligation of a Hindu father includes the obligation to maintam his unmarried 
Aiughter not only for the purpose of her day to day expenses, but abo in respect of the 
rramhable esgsenses of her marriage. This applies whether there is joint family property or 
mot.*** I/xdcingupon maintenance as a matter provided in the Act 78 of 1956 and hence any 
.diughtcr claiming maintenance which takes in the marriage expenses of an unmarried 


(109) 1961 Raj. 207 

(110) (1970) 1 S.aj. 176: 1970 S.a 446. 

(111) 1969 PuDj. 285. 

(112) ItffcAmiv KriJamBhaita, 1968 Myi. 288. 
(IIS) lUil. 


(114) AJJU 1068 Mys. 288. 

(115) Ckandm JTIiaL v JV«m* CW, 1975 Odhl 175. See limDmdkadC. r/Comm, .r ^ 
UJt, (1970) 78 I.T.R. 534 JBolh tbe uadhrided family on tbeooe lisad «m 1 the parent ogdSn Mde 

^re under a legal ebiigation w meet tbe lefitmuile eipeaaes tha nwrfage ef the dae^bt^}. "* 
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daughter uiid«r Section 3 {b) (li) of the Act urould have to workout her right* under the 
Act, it ha* been held that reeoune h not perininiblc to the Hindu joint fan^ly law lor 
reservation at partition of a provision for marriage ezpen*ei.“* 

2. Seepe of Che Secden— This section operates prospectively. Thus it will not 
he open to an illegttunate child to found a clium under Section 2rt for past maintenance. *• ’ 
In the case of a decree for miintcnanCe obtained long before this Act by a nUnor illegitimate 
son represented by a Court guardian appointed under the Guardians and Wards Act, dnee 
the minor wilt contmue as a minor until he attains 21 yeat«,^an execution pethioo by the nunof 
to enforce the mamtenance decree relating to a period after he had attainedlS but before he 
completed 21, will be maintainable because this Act is intended to have operation in addition 
to and not in derogation of the Guardians and Wards Act.*** There is nothing in Section 20 
(2) to suggest that the son legitimate or illegitimate, can claim maintenance only against a 
Hindu father or mother. An illegitimate son of a Muslim by a Hindu concubine can claim 
maintenance under Section 20 agmnst the Muslim putative father.*** 

3. Miaedtaaeosm.— Maintenance for the son is not to be included in fudng mother's 
permanent alimony under Section 25, Hindu Marriage Act. The mother may seek the same 
by separate proceedings »•* Merely because of lost of family life by reason of the adoptive 
parents leaving him due to his misbehaviour the adopted son will not be entitled to any 
right of maintenance.*** The only iorum available to persons claiming maintenance under 
this Act u to have recourse to the Civil Court .*•• 


21. OepMidasits defiaad —For the purposes of this Chapter “depcpdanti” mean 
the followmg relatives of the deceased: — 

(i) his or her father; 

(it) bb or her mother; 

(iti) hu widow, so long as she does not re*marry, 

(iV) bit or her son or the son of his predeceased son or the son of a predeceased son 
of his predeceased son, so long as be is a minor : provided and to the extent that 
he is unable to obtain maintenance, in the case of a grandson from hu father's 
or mother's estate, and in the case of case of a great.grandson, from the 
estate of his father or mother or father's father or father’s mother; 


(116) " Gtn4tr v. OU,^ I MXJ 27 84 L.W. 27. (For • critical exattina- 

nation of tfaifdecUon, See Derrett on An Intestate's danghtei’s Marriage Expense* in (1974) 2 MJLJ. p. 26 
IJournal Seciion]. Cf., Aafls £aKibtmnm v. VilJtMalutm, (1970) 1 An. WJt. 245. 

(117) rMTSaM V SmOamm, (19$7) 2 An. WJU 476: 1959 AP 15:Jri»aaf v Jrvb^ 70 Bosn.LR. 67: 

(119) Smakiftm V. JteRAwd* (1966) 2 MX J. 546t 79 L.W. 260. 

(119) KM. Mtm V. (1974) 2 M.UJ. llOr 197^ Mad. 292. 

(120) IW DAanwdtf v. M SsMr Kv^fl, 1968 OvJ. 179. 

(121) Kftskki V. 9h»u*B JMsm 1996 OA 161. 

(Ig) Mbm <19761) 899t*id» 
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(v) hit or her unawnkd dauf^ri the unieaxtkd deui^iter of fail predioeaMd leit 
or the imaurried doubter of a ptedcceaaed ion of fab piedeoaeied iob, la 
long •• ihe remains uamarrkd: provided lad to the extent that she b umMe 
to obtain maintenanoe; in the case oi a grand-dau^ter from her fatfaem or 
mother*ii estate and in the case of a great>grand*dai]ghter from the estate of 
her father or mother Or father*! father or Cher’s mother; 

(ti) his widoived daughter; provided and to the extent that she is unaWe to obtain: 
miuntenaace-" 

(a) from the estate of her husband; or 

(i) from her son or dau^ter, if any or his or her estate; or 

(t) from her father*faulaw o' hb father or the estate of either of them; 

(an) any widow of hb son or of a son of hb predeceased sim, so bng as she does not 
re-marry: provided and to the extent that she is unable to obtain maintenanofr 
from her husband's estate, or from her son or daughter, if any, or hb or her 
estate; or m the case of grand*son*s widow, also from her father ‘in-law*! estater 
(stii) his or her minor illegptunate son, so long as he remains a minor; 

(is) hb or her illegitimate daughter, so long as she remains unmarrird. 


1. Pi p s njMte Oaflml 

2. Malirt«Mm«f faSbw. 

4. Mahrtawf «fwU«w. 


t. M a toa— va •i mamunU* ifa n ^u r, — o»a. 


immgktmr «r asa’a aael daa|bsar. 

7. fthlia— aaal wldawad dnohlwr. 

I. Matatcaaaca af aaa^ wJdaw aiad aaVa aaa*# 


wItUa sba daaaof ( 


1. P^ o ndn n ta d^teod. — Thb section defines dependants as meaning the following 
relatives of the deceased. Them are (1) hb or her father, (2) his ot her mother, (S) hb 
widow, (4) his son or son of hb predeceased son or the son of predeceased son of hb pre- 
deceased son so long as he b a minor, (5) his or her unmamed daughter or the unnuaried 
dat^hter of hb preoeased son or the unmarried daughter of a predeceased son of hb predeoea- 
aed son so long aa she remains unmarried, (6) hb widowed daughter, (7) any widow of hia 
aon or of a son of predeceased sem so hmg as she does not re*marry, (8; hb or her minor 
illegitimate son, (9) hb or her illegitimate daughter so long as she remains unmarried. 


Tlua lection •read with the next section creates new UabiUtiei and r^ts xeli|ting tu 
maintenance and does not aflbet the old Hindu Law r^;ardmg right to maintenance birenect 
of coparcenary property (GbMrdMV. GaafetaO.*** For iabanoe, a petaai|ently.fc^t «ooc«- 
bine whoae paramour haddied befoiethe Act has her r%ht to boUk for 

herself and ior chfidren bom to hitn out of hb estate and thb i^bt boot »al m » away by the 
Act {Gopole Boo y.5teMwiiiaMM).»* 


(US) AdJU ISMMP. l«L 

UM) 4J«.lB«SXLI97B»{I9|^SMU.iai 



It mutt be o b e tr y ed that thiitection ha« reference to the mainteiuiiee of relatiofif 
the eitate of the deceased pcnon at is dear from the dcflnitkin of the dqiendant as laeantng 
o/tht dectoMd- It must also be noticed that many of the dependants enuiherated here 
are also the heirs of the deceased with the result that the same person may have a dual 
right, One as an heir and the Otlmr as a defendant ; for instance the mother and the widow 
come alto under the first class of heirs in the schedtde to the Hindu Successkm Act and 
are therefore entitled to succeed to the property of a Hindu male on his death: ^thesc are 
dUo mentioned in this section as the dependants of the deceased and as st^ dititled to be 
maintained out of the estate of the deceased. A question may arise how. the same person can 
be both an heir and a claimant to maintenance in respect of the estate of a deceased persofi. 
Ihe answer to this question is to be gathered from the provisions of the next seethm dealing 
with maintenance of dependants. A Hindu may make a gift or die leaving a will giving ail his 
pn^rties to some stranger or a distant relation* cutting off his widower his mother* frdisu 
any share in his {woperties. In such a case the mother and the widow are entitled to get 
maintenance as dependants from the person who takes the estate under the voU. So also a ipan 
may die leaving a will in 'respect of a portion of his estate* leaving the rest of his properties to 
be mherited by hb heirs such as hu widow and mother. In such a case, if the widow or ^the 
mother taking as heir the property left undbposed of by the deceased under his will finds the 
share taken by her aitufficient to meet her maintenance from its income* she will be entitled 
to ask for contribution for a proper maintenance from the person taHng the estate under the 
wiU. 


2. Mafnteiumco of fathor. — ^Father b a dependant of both the son and daughter, 
and if the son or daughter dies leaving an estate the father can claim maintenance out of 
that estate. It should be noticed under the old law the ’daughter was never held to b^ under 
a liability to maintain the father. In this respect thb section introduces an innovation based 
upon grounds of natural dbposition. Though the provision does not condition the liability to 
the nonpottessioo o( independent means by the father, that undoubtedly is a condition prece- 
dent to the maintainability of the tjaim as is dear from the provisions of Section 23. It should 
be remembered also (hnt the father is not a primary heir coming undir Glass 1 of the Sche- 
dule to the Hindu Succession Act . 

3. MniamaaBce «f mother. — ^Maintenance of mother is a liabihty of the estate left 

by thp son or daughter. The liability of a daughter to maintain the mother is also an inno- 
vation bn moral grounds. The mother being an heir to the son coming in the first of 

heirs in the sdiedule to the Hindu Successitm Act, she cannot .be a dependant entitled to 
Claun mamtenance from the estate of her son if be has died intestate. But if he has left a 
will bequeathing hb entire property tp another, she can daim maintenance frem bk estate 
ftom the person triio l&t taken the estate as b provided for in the next section. Neither the 
fact that she has n^nudried not the fact that she b unchaste would make her forfeit her daim* 
But ff she has indc^ndent means of her own, then under Section 23* that would be 

into consideration by the Ckiaxi on the question Whether and if so what extent t^ estate of the 
son dmaid be made Ibfole for her mainteniuioe. 

g. bihisrtoaMmlw of widow.— The widow b both an hev to and a dependant on 
the estate of the hudiand. If she takes heir, the question of her r^t to be 
maabstfoed out of hb rkute does not arise, tf* on the* other han^, she b cut out or given 
only a nnder the vdU of thehmhai^* she b entitled to cMm midnttmtnoe 
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in the of whidi the Court will be guided by the ooniideration oaentioned in Section 23. 

II the widow le-marriet, the will forfeit her right to be maintained as a dependant of her former 
husband out of hfa estate. 

5. lilaiiilsiMSTt nf soil aud Bofi'o eon and eoa"a aoa’e eoa.— The liability of the 
estate of a deceased Hindu for the maintenance of his lineal male descendants extends only to 
his great-grandson and does not go further. It must be remembered that these are also the 
primary heirs coming under Class I of the Sehedtde to the Hindu Succession Act, and hence 
cannot claim maintenance out of the estate of the progenitor if the latter had died intestate, 
and they take as heirs his property. In t^ case of a son’s son and in the case of a son’s son’s 
son, they will not be entitled to claim maintenance out of the estate of their ancestor if they 
can get adequate maintenance from the estate of their nearer parent or grandparent. But if the 
rate of m^tenance obtainable from the estate of the grandfather or grandmother or the estate 
of the father or mother of such descendant is inadequate, then for the deficiency a claim 
can be against the estate of the remoter ascendant not higher than the grBnt.grandparent 
male or female. 

6. MalntoMmee uf Mmnsrriad daaf^tar, bob’s siauglit«r or bob'b boii’b 
dmughtor.— The right to msdatenance out of the estate of the deceased in respect of these 
girls u conditioned by her state of being unmarried- The fact that she had married but had 
become a widow would not help her claim. But the circumstance that she is leading a life of 
immorality and shame would not disable her from claiming maintenance, though this may be 
a circumstance which the Court may consider under Section 23 to the detemunation of both 
her right to and quantum of maintenance. Here also as in the case of son, grandson and 
great-grandson the right is claimable only (f the claimant is not able to get maintenance 
from a nearer ancestor or ancestress. It may be observed here that the r^t is claimable 
even though the claimant is a major so long as she is unmam-d and while the continuance 
of ounonty in the claimant is a condition eiiential to support the claim in the ease of a son, 
son’s son or son’s son’s son, that is not an essential pre-requisitc in the case of a daughter! 
son’s daughter or son’s son’s daughter.*** 

The liability of a grandfather to support his son’s daughter ex’sts independently of the 
existence of any ancestral property in the hands of her grandfather Jot Kw v. fWa •ftgfA.*** 

7. MaiateMitoB Bf widowed daiqfhtBr.— The habdtty to mamtam a widowed 
daughter of the deceased is provided far from out of the deceased’s estate, the same not bemg 
comprehended in the previous provision of an unmarried daughter. But m the case of a 
widosved daughter she can claim maintenance provided and to the extent that she is unable 
to obtam maintenance from the estate of her husband, from her son or daughter or his or 
her estate or frmn her father-in-law or his father or the estate of either of them. It will be 
noticed that there is an obvious anomaly between the provision in section 21 (^} and section 
(1). WhUc the provision in 21 (w) provides that the JbibiUty pf the father to maintain bit 
widowed daughter cannot be enforced as agahist the estate of the father so long as .die is 
able to obtain maintenance firom her fathtf-in-law. Bectimi 19 (1}~says that die cannot get 
maintenance from her father-in-law so long as die can get maintenance (roin her father* 

(125) See V. JIrI. MAbfer 1959^ 289. 

(128) 1961 Asaj. 991. 
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Bat this aooOMly need not be considered very leriouily in view of the peovjgions of section 25 
under which the Ckmrt is given the widest discretion to mould justice according to the drcum- 
stances of eadi case when the rights and duties are in conflict. 

8. Mninte—nrc of noB'c widow and nosi** eoa’e widow .->llie right of the son's 

widow and the widow of son’s ton to get maintenance out of the estate of the deceased is 
conditioned by her being without re*mar]iafe, and by the circumstance that they are not 
able to get niaintenanoe from the estate of her hiuband or son or daughter cr hb or her 
estate and in the case of grandson’s tridow also from her' father-in-law's estate. There is no 
further conditton that she should also continue to be chaste If she is, however, unchaste, 
that may be considered by the Court under Section 23 in the determination of her ri^t to 
and quantum of her maiiitenance. 

9. MaissCesiaaeo off jllegldsnate ddldrea. — Illegitimate children are abo entitled 
to maintenance as dependahts of the deceased Hindu with thu condition that in the case of 
an illegitimate son he should be a minor and in the case of an illegitimate daughter she 
should be unmarried < Neither the fact that the illegitimate daughter has attained majority 
nor the fact that she b leading an immoml life would disentitle her to claim maintenance, 
though thb aspect may well fall within the dberetionary scope of the jurisdiction of the Court 
in the consideration of the question of the right to and quantum of maintenance. In Jap’ 
uanU MaJaUal v, Jt/kaamhandta,**^ the question was whether an illegitimate dauj^ter of a 
Hindu who had died prior to the Act was entitled to claim mamtenance from the estate of the 
putative father sui a dependant of the latter. In answering the question in the negative the 
Court pointed out that the Act not being retrospective and the illegitimate daughter not 
havmg any right to maintenance under the Hindu Law prior to the Act, she could not claim 
as a dependant under the Act under section 22 though if her father had died after the Act 
her right as a dependant might succeed. 

10. MutateMuice of eoladoM smk coiaiBg within the olasa off dependants. — 

question may arise whether in the case of persons who were entitled to be maintained prior to 
the Act but whose rights are not specifically {wovided for under the Act either under this 
section or under any other section, then- rights still survive under the old law or they do stand 
abrogated. The answer must be rendered with reference to the facts as foUowi: — li they are 
governed specifically by the provisions of the Act, then the old law ceases to apply and the 
answer should be rendered with due regard to the provbion that governs. . If there js no 
spe^iific provbion and if the right had arisen before the Act, then the old Hindu Law would 
apply. But if the case b one which b governed neither by the old law nor by the Act and 
even tl^e eaaended doctrine of conversion of moral duly into legal duty envisaged by the deci- 
sions under the old law wonld not cover the case, then it should be left out of account 
altogether and the person cannot claim any xnaintenence. In thb view the of a married 
sister to be maintamed by her btother who hir4 taken the father’s estate, though not provided 
for in the Act, would be one under the above extended doctnne of Hindu Law in the case of 
unprovided dau|ht<3r and other close relations of the deceased owner of the estate against 
which the elahn b made. Bsaasto v. jiffwfafet.'** 


(tS7j 1968 Bern. 9M. 

fWSILFXa^aoil.'' 



H. liyMMMPMft* «f Ja p tMi Uf .— (1) 8al>)ea to the pfo v Irfo M of tu b noq tln n (2) 
the h^ of a deceased IBndu are bound to maintain the dqic^antt Of the deoeated out 
of the estate iidierited by them ft’om the deceased. 

(2) Where a dependant has not obtained, by teitamentary er intestate tuecestson, any 
ahare in the estate of a Hindu dying after the commencement of this Act, the dependent 
shatl be entitled, subject to the provisions of this Act, to maintenance from those who take 
the estate. 

(3) The liability of each of the persons who takes the estate shall be in proportion to 
the value of the share or part of the estate taken* by him or her. 

(4) Notwithstanding anything contained in sub-eection (2) or ■ub'seetion (3), no person 
who is himself or henelf a dependant shall be liable to oontrflnite to the maintenance of 
others, if he or she hat obtained a share or part the value of whids is, or would, if the liabi> 
lity to contribute were enforced, become less than what would be awarded to him or her by 
way of nuuntenanoe under this Act. 


1. laap* of Um aaetloa. 2. ItialmeMasi •jdspfdaata. 

1. Seopa of dm saetioB.— This section is not retrospertive.*** Seettont 4 and 22 
do not* abridge the pre*existing rights of maintenance of a sister from her brother who 
had received the father’s estate.** • Sub*sect»>n (l^ enbodies the principle of pre-existing 
law that the moral obligation of the deceased to mamtain certain relations becomes a legal 
obligation in the hands of the heirs who sucked to his estate *** 

2. Msdmaaaiico of dcpandaiita —The h'ability of the heuv of the deceased to main- 

tain the dependants is sul^ect to the following conditions If the dependant has not obtain- 
ed any share in the cstsUe of the deceased cither by testamentary or intestate succession 
after the oommenoement of this Act, the dependant shall be entitled to maintenance 

from those who take the estate. The liability of each of the persons who take the estate 

is not a joint liability with the rest of them but an individual liability in proportion to the 
value of the share or part of the estate taken by him or her. If the dependant himself or 

henelf has tak^ a share in the estate then he or she will not be liable to contribute 

to the mamtenance 'of another dependant if the value of the share taken by hitn or her 
would be less than what would be awardable to him or her if his or her right to mam- 
ensmee is to be enforced. This may be illustrated as follows: Let us suppose that the 
widow of the deceased is given property bv the deceased husband under his will and this 
property would yield htf an annual income of Rs. 1,000 which would be just reastmaUe 
for her maintenance and would be awarded to her by Court in case die has not tn- pn given 
any property by the husband. On these facts she cannot be called upon to contribute to 
the maintenance of another dependant of her husband- If in such a cue the reasonable 


(129) IWmm V. SmOPmmtt 1969 AP. 15. 
(190) Amatol V iimaM, 1969 MF-LJ. 500. 
<131) MBals V. PasfsIMsr, Wtl Od. ZJO. 



tentfMa of the widow wodU not exceed lU. 800 o year« than 8 b reapect of the Mvplw in he 

tibcautf be coIIbiI 1900 to oontrSaata to the Melntcnence of e n o e hc i dependant of he 
httihand*!i ettatOi 

InOhlcere 58*1 v. Snt. T4 JTmp.'** it wm held that theenpreadon ^heir* wed in 
tifc fi flo 22 indudet all thoee on whom the estate of the deceased devolves whether on iawatao y 
or by eaeeae of a tedamentary ntstmmeDt like a wfll. Ihe principle h diat whoever geta 
the estate of the deceased or a part of it must in proportion get along with it a comeaponding 
obl^Eation or burden of maintauung the dependants of the deceased. 

A combined reading of the provisioas of mlMections (1) and (2) of Sectiott 22 inapoMoa 
liability on a heir and confdi acorrdatlve right on the dependants to claim nndntenence 
under the provinons of the Act. Sub-iectwn ^ catcludes the dependants acquiring a ahare 
in the property of a perron who diet after the Act from claiming maintenance. In view of 
the general terma of Section 21, it must be held that under the Act, every dependant aalject 
CO limhationalaid in Section 22 has a rig^t to claim maintenance against the heir of a Hiadn 
whether be died before or after the Act. Xsmtsmnrtmm v. def mfc ne i iywn.*** 

There ji no duty on a widow^iependant to reside with the iriativea of the huaband 
and in awanfing maintenance to her thm is a discretion in the Gonrt to award her a kawr 
rate of maintenance in reflect of arrears than the rate awarded for future 
(QoMrJam v. fvaicgafvt).*** 

An unmarried dauber wh^ has taken a share in the deceased father's prope rty as an 
heir under the Hindu Succession Act cannot claim any further rig^t as against the other 
heirs for her maintenanoe or marriage expenses.*** 

The liability of a grand'father to support hia soo'a daughter exirta independently of the 
enistenee of any ancestral pro p er t y in his haneb.*** 


23. Aaaowwc uf mninaaMmeu.— <1) It shall be in the dheretion of the Gouat 
to detemune whether any, and if so what, nuhitcnaDoe ahall be awarded under the pw v itam a 
of thh Act, and in doing so the Qourt dlaD have due regard to the co nii d era tioni set oid in 
sub«sectian (2) or aUbweedoa (S)^as the case may be, so far as they are appficable. 

In dctermiDing the amount of mujntrnance, if aaiy, to be avuuded to a wii^ 

•children or aged or mfinn parents under thia Act, regurd malUhadto— 

(e) the poeitioa and jtatua of the parties; 

(8) the teaeonable weada of the ehunwat; 

(c) if the deimant h Hviag sepmately, whether the claimant is juatified in do«^eo; 

(Ug) AUU Ml FOdi m 

im 

(IM) AJJb 19M MA IfiL 

(Ml *dw«-rv.gWw«hihi«0Ptti*miAWhJWiiis-fav.rmi,ed^ 
im JW Aar V. Fyb«||k.U.K* 2 nwi. lilt 1M1 SN. 
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(lO tht imloe of the dafanaat'i property and any inooQU? derived fram tuch pro- 
perty, or from the ^aimant's own earningi or from any other tource: 

(r) the munber of pemns entitled to maintenance under this Act. 

(3) In detefmmutg the amount of niaintenance, if any, to be awarded to a dependant 
under this Act, rqgaid shall be had to— 

(a) the net v^uO of the ettate of the deceased after providing for the payment of hh 

debts; 

(b) the provision, if any, made under a will of the deceased in respect of the 

dependant; 

(c) the degree of relationshm between the two; 

(d) the reasbnable wants of the dependant; 

(«) the past relations between the dependant and the deceased; 

C/) the value of the property of thodependant and any income derived fircm iffh 
property, or frmn hu or her earnings or from any other source; 

(jg) the number of dependants entitled to maintenance under this Act. 



1. Aiiionnt «f ht ni iit en a isce — In fixing maintenance, this section should be 
taheu along with Section 3(4) according to uhich maintenance includes (i) in all cases, pn>- 
v^QB for fppd, cMhii« residence, education and medical attendance and treatment; (iO in 
the ^ of to unmarried daughter, also the reamnable expenses of and incident to her 
mamage. The fixing of amount is not left to caprice but to the exercise of sound discretion 
by the Court which shaU have due regard to the considerations mentioned m this section »•» 
Qwts should ooosider the status of the family, the earnings and the commitment, of the 
husband am|wliatis required by the wife to maintain herself. As to the latter the Courts 
f emmmes. namely, they should not give mamtenance, to the wife 
w^ UmuW iy her its uxury and would make judicial separation, profitable impeding any 
futurechance of reconciliation; the Courts should also steer clear of the other^xmW 
namelypenmiom,^^ Omthi. qmstion the Supreme Court has expressed agreement 
with the view of the Privy Gboncil in BkrtAskwar v. «»s«rto,ar,M».thBt i^i^ance deote^d 

PM We o< ^ momoi pM». ,he tamllri, , .<„,a,iTO. ook l.S 

and n^t.oftlie member,, on • leamnable wee. of cbbnge 1 elKtiiWtantia poadUv 

the age. habita, wanu, a^efau of life of the parties " \lie Court can tabe nob^pmt^uit 


(137) Kukmt Btia v Bsukm CtsaAM, 1967 Cri. 603. 

(188) KasimthSmim'w SHmaH Dnt. 1971 (l)CWR 943 1971 Oritss 295. ^ 
(139; v. Raj EmaH, (1971) 2 8X3 J. 270: 1971 S.O. 234, ^ ^ 

* tiSiOj 128 . " 
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I Mtt wyMMKMWB Mr {iMgmm t9BQ 


«««mtah»tadib*peltt decne aotttodinnaiKtigaHM, prewfvto Ih* ff|^ of |Mi^ 
ii «mliwtni tha en^i of In aefandaktg wbotber My aad wbat ai io M t oT 


r— ■ *1 to the paurtieular elainwnt t|)e Court hattolvmthe ^ 

Us T ptpd r tn determining tlv amount ofmdntenance awarMbfe to a wife, 
dtildfun or biAnn pmonti, regud ihoidd be had to the poiitioo and ttatm of t)io jwitimr 
the leaionable wants of the daimant. whether the etaimant h jintified fai living aeparatdy 
when he or she wants separate maintenance, the inoome and uahie of tha dafananth property 
fram whidi the maintenance can be met and the ntnnber of claimants entitled to mahiteBahee 
ondcr the Act. In defermlntag the amount of maintenance awaidabfe to a dependant tmder 
thh Act. regard dtaU be had to the net value of the estate of the deceased after providing 
for the Myment of his debts, the provhion made under the will of the deceased in rMieet 
oi the dependant, the degree of relationship between the claimant and the deoeamd, the 
.usouatlc wants of the dfp«dant, the past rdations between the dependant and the deceased., 
the Tw*ap « of the dMendantfiom whWi the maintenance can be met in whole or fat part, and 
.Mother of deuendanti entitled to maintenanoe under thh Act. It would be observed that 
these gS7l»rf*rt)ip|e« to regulate the eaerche of the judicial discretion and not 

absolute mandatory niks. E«» outside there consideratkms there n a large domain of 
nriuciolet and pweepts which the Court has to bear in ndnd, the sole aim and ol^et of the 
^^being what would be a just and reasonaWe altewance in all the circumstances oftbe- 

eaae. 

Section 2S (2) makes no departure from the jprfaieiples enunciated except perhaps to a. 
limited eatent envisaged in sub<iauses (d) and (#) of the sub-sectuai.»** 

The wonjs. “the portion and status of the parties** in subnotion (2) are wide 
to include the feumdal podtkm of both the parties. In a case wfaera the CSouit is satisfied 
that the wife who claims maintenance from her husband had left hfan without any adequate 
and reasonable cause, it is permnsibla and proper for the Ckmrt to direct that the quantum ot 
maintenanoeuwaidaWe to the wife should hr fixed at • fcs. libera} rate thM othenjdse 
be pennhaible « the wile had left the husband f«ar qtdte a proper and justifiable ground, 
d^fpswrayMMwm v. Jagawma.*** 

2 SaMratoainlnteMMO to Beetlam 2S (>1 (e).-A daughter wfae 

1 . livina awayft^ father on account of his having taken a secuod wife with whom he bm 
Keen uJng (the daughter living wfth her mother who is the first wife of the father Hvmg 
fr entitled to daim separate mamtenanee from the father Zamu v. Xnifim 

M«f(s.»«* 

* ■ ef anmas*.— The award of anuais of mafaitmunce at the ifeme rate 

M future maintersree w«.ld cause wuch haidslii|st» the penon who is liahte to pay midu- 


(Ml) nmiMi v.*a»toClsa*a.»W Cafc m SMUkniU. (»W) 1 MX-J. lOSr 

1»6I Madiat. ^ 

^im) gaMwiiasT Ag (IWl) t S.OJ. J JOrllH’ ,#<& 


(I4fe IfttA*. 4fe. 
(149) mm»,m 
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Oidloaiily it H i« tlie dimkn of the Ooutt to award arrearr at a kMer rate. 
Thk nay even be hrff the rate at wWA future nainteDBiioe ■ awarded.*** 

4. Ce^— feface the plamtiflannotordiiiaray claim any exact amoBOt as rate of 
snaintenaooc and the plaintiff pitches it at a high rate and the defendant at a low one, the 
proper order as to costs is to tUreet each party to bear Us own costs.*** 


24.. n-" to iiialiitonanrs ahooldbo amnda.— Noperson diall be entided 

-to under this Chapter if he or she has ceated to be a Hlnda by coneer- 

sion to another rdigioo. 

Nons 

Cfsiswit fa fTTi T T ii**"^^ mut b* a ffiads.— The restriction that the claimant to main, 
-tcnanoe in order to be in a position to maintain his claim must be a Ifindu is understandable 
^ oMioeived in the interest of the Hindu community at large. The complications that 
^wndd arise if this restriction is not in the statute can easily be imagined. 

In SmitMMhal V. SubbUk Pitfoi,*** it was held that a Hindu unnurried daufl^iter «dio 
bad ceased to be a Hindu by reason of her conversion to Christianity could not maintain a 
suit for past mamtenance even for a period prior to conversion. It is well-settled that the 
li^t to daim maintenance is no more than a mere personal right which stemmed from the 
rebtionship of the parties and the provuicms of Hbdu Law relating thereto, and bong a per- 
sonal right it cannot survive either the death or oonversioo of the person claiming main- 
Where mamtenance had not been ascertained either by agreement of parties or by 
deciee of Court having regard to the nature of the right to maintenance and the provhbns ol 
Section 24 it would not be open to her to daim arrears of maintenance after her conversion 
even for the period during which ihc{remained a Hindu.*** 


25. Amosmt of asafastasMumasnay baaltocadowehsagoaCcivevmntwiew.— The 

amount of maintenance, whether fixed by a decree of Court or by agreemint either before or 
after the commencement of this Act, may be altered subsequently if there b a material change 
in the drcumstanccs justifying such aUeration. 

t ss H v g By p da 

1 . Smpaviawda.. > S U s r a S lsa ai to. aaamws 1 maif a s- s. 

1. Seapo af dha aaetlaa.— Under Section 25 a decree or agreement fixing main- 
would not bar a wife from daiming increased mdatenance if th: circumstances justify 
sudi alteration. It b inunaterial whether the decree or agr ee m ent was before or after the 
Act, notwith st a nding |be fact that the claimant had agreed not to claim higher maintenaaoe 
cv^ in changed drconutances. The right ccaferred under the section supersedes any contract 


(145) 19i8 Myf. 289. 9 m aba Omttm v.Ga«i*< 1M4 l«5i 1964 M r. M«. 

(146) ilmaans V. Cla«W CMP. (IMI) 2 Aa, WJt. 166: 1967 Af . 40. 

(147) 1961 99S- (1961) 1 H.L.J. 297. 

(148) teMM V. MIM Mb. (1969) 1 SXJ. 199i 1999 Had. 260^ an appeal fnea (1991) 1 

T9XJ. 297: 1961 Mad. 929. ^ 
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f f^nminrf. lUi lectfen «onfcm 4 powen on t|M Court to alter ejtlier bf mnim 

^m oAUfbig euy 01^ tlia amount oi tnaimenanee made by a decree of tfae Court or 
by afreiBAont eubM^iently if there wai a icaterial change In the ckeunutanoef Jwtifyhif endt 
aitciatioa**** 

^e *001100 ti^nedei the agreement, if any, Whefcuader the maintcnancedKdden had 
eontracM aot to claim eahaaoemtet of the mahttenanoe fixed m the agreement or decree^ 
Thai th# icotiim u retroepective m ao far as it djareeanh any audli term of the agreemeut or 
deoecu. The aectson relate, only to auch fav^ of JSSTarho 

ei^ under the traditjonal Hindu law or under the Act are entitled to ammtcuaaor. Any 
other a|Memeiit wiU be outside ka aoope.tu Variation under the aectkm can be gtanted. 
from period miterior to the. uit.i» Settton 25 cannot apply where the right to maiatenanco 
haa beei| luUnquhhed by the a gm emen t.*** 

2 * Ai^anllon of eho amount of aaolataomaeo. — Thh section b virtually the 
enimci|ttiOn of the old law for which («« Section 222 of tfae body of the booh.) To Justify 
akerataon of the amount fined, there must be a nfintanUal or material alteration in the cir- 
cuBUtanoea of the parties. These dreumstancea may eoncem the daimant or the person or tfaa 
eatate|bound to maintain, or they may even have relation to the general condition* cd the coea* 
munity. For instance, owing to the enormous rise in the prices of necessaries of hie the old rate 
may require enhancement, or the persons or the eriate against whom or which the claim b 
available may face a finanaal criab or collapse, and It uould be equitable that the rate iriudb 
was originally princely, may require reversion to a kuKr acide. Judicial aotioe may even be 
taken of abnonna] increase in the cost of Uving and an applicant b not disentitled t» 
increased maintenance for not leading evidenoe tliereoa.te« Where the ebeumstanoea oT 
any particular ca<e demand a review and revbion of the rate fbrmcsly fised having regard 
to different circumstances, even the fact that the rate has been fised by a decree of Court 
cannot be • bar to thb exo-dm of eqoitabfe JurbdiGtKm. Formcsrly there had been 
some doubt whether a himp sum fixed in foU quit of the maintenance dnim can be 
gone back upon and enhanced on the ground of change of dreumstanoes, bat thb. 
section it b submitted* resolves that doubt in favour of the view that even if a htmp^ 
sum b fixed for all time, that amount can be revised when a clear case b made out 
fiw such revirioa: Stskiaami v. Thajm A dbtmctkm ou^ to be made 

between a lun^ *um amount fixed as mafatenance for life and a lump sum paid aa oan> 
aideration for relinquuhment of the right to snaintenanoe Hsdl- In tha fo rmer the rigfht 
subsists and in the latter the right b cactinguWhed.*** Tbe oU^ion to m n mta h i the srib b 

(ISb Mmkmmal v. (l»7t} 2 MJkJ. 7lt » L.W. «!* ItTg Mad. MB. 

<|S0) Mmdmma w St^mmui, (W8) An. WJl. S7s im bb llb 

(151) fsirauM V. JMlssub (1967) t ha. WJL 47tt MW A^. IS. 

(152) ■s fif AusIML MWOdua IW. 

(15g) ll^dimu v.CMais ib (1|W) 1 Aa. WJLWL 

(154) 

(IW) (tWB>till«d.W»tML.W.Wl4ttM&dLtl7. 
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personal in character and arises from the very foundatkm of the exhtenoe of the reIatiMMhi|ia 
between the parties. If the right is giwcn np or relinquiihed completely in eensMler^iOD of 
a lumpsum or oonstdidated payment, the maintenancedxdder cannot agitate her eWm over 
again unless the eontract of relinquishment is attacked orvitiated by undue influence fraud 
But if the right io maintenance is given up on receipt of a consolidated amount under ^ an 
agreement with a stipulation not to ask for mo'« bat w thout relinquishing her subsistit^ right 
the position will be different .*•» The word agreement in section 25 is comprehensive enough 
to taka in an agreement as to rate as well as an agreement not to claim enhanced rate and 
hence notwithstanding an agreement by a widow not to claim highf rate of maintenance in 
future whatever be the change m the circumstances, she is entitled to claim enhanced maintena 
ance owing to change of circumstances. Kanttswofa Auma v. Subahmmj^m A family settle* 
meat is an agreement between the parties and a suit for enhanced maintenance is maintain- 
able** • In Anbaya Ammal v, Gmapaii^** it was held that even in the case of a oomprondsc 
decree awarding maintenance where the widow had agreed not to claim enhanced maintenance 
the section can be applied in case of change of circumstances irrespective of the question whe- 
ther the claim_[had arisen either before or after the Act; In Vetranna v. Stelhamm^*^ « was 
held that where on a surrender by a widow of her estate an agreement was entered into between 
the widow and the reversioner by and under which the widow was to be paid a particular rate of 
maintenance durmg her life which was not to be altered subsequently/ his rate was not liable to 
be enhanced under this section as the same would be inapplicable to the case. But the 
Madras view in CAiaaakdmppd Ooundrr Narajcfnmal.'** \^ere the rate of maintenance h 
fixed by agreement or decree and there is no proviskin In the decree for varying the amount fixed 
^>yan application to the Giurt, the only way by which the rate fixed can be amended o r altered 
is by agreement of parties in the case of agreement or by suit in case either of agreement or 
decree. {Bind PrasaiSa^h v. Smt. MndtUca ; Mmoka Bab v Ponchanan'** Rangatm* 

V. Vtfikatarujtdu A claim for increased maintenance than that awarded by the lower 

Court on account of increased cost of living cannot be allowed in the coarse of appeal. The 
proper remedy is by separate proceedings. 


26' Oehte te have ^rority.— Subject to the provisions contained in Section 27 debt* 
of every description contracted or payable by the deceased shall have priority over the claims 
of his dependants for maintenance under this Act. 


(157) Mmdammal v. (1978) 2 MXJ. 71i 90 UW. Wt 1978 Mad. lOS. 

(198) 1959 A.P. 369: (1869) I Aa. W.R. 12 

(199) Kmnamman. CNpb 1966 SUd. 428. 

(160) (1969) A.P. 215: (1969) lAa.WJL41. 

(161) (1967) 2 An. WJL 475. 

<162) 1984 Mad. 168. 

<163) 1966 Pat. 196. 

<164) 1968Gsl.228: 68 Oal.WJi.828. 

(185) 1968 Mad. 488. 

<I88) Umd V. MHdmBbarn^ 1918 Myu SM. 
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NOTBt 

XWIb It tgm PHn§fy ■ A daim to maiatenaiiee it not a diaifo on p nptv t f vnltat ft it 
made *o» at is pravidod for ttodtf tbe neat lection. In the abtenee of todt a debti of 

evety description oontraeted or payable by the deceased shall have priority over thedalan of 
hit depeodaau for ma fa tenanoe under this Act. The use of the vracdt ^'payable or 
by the deceased** nUlEet it dear that even tbot;^ a liability b not contracted fay the iTtnTesiiil 
if It k oneenfbreeable againtt hb estate, it it entitled to priority. 


27. M e farten a a ea when to ha a charp».~>A dependant^ claim fbr matetenanee 
tinder this Act shall not be a charge on the estate of the deceased or any portion thereof, 
unless one has been created by the will of the deceased owner of by a decree of Gourh or 
by agreement, between the dependant and tlm owner of the estate or portion, or otherwise. 

NOTBS 

ihfa ftrt s a a a sv wkm la ^ a tlrngt . — ^This section merely lays down that no mamtenanoe 
daim can be considered a charge on property unless a dmrge is created on the property 
either by the will of the deceased owner, or fay a decree of Court or by agreement between 
partiea. St$ Section 226 in the body of the bode. Where no relief is prayed |br to create a 
charge and the property to be dia^d has not even been mesttioned in the plahit It would 
not be ri^ to travel beyond the pbunt.*** Where the creation of a charge in respect of the 
maintenance daim by a wife and unmarried dau^lUer is permfasible prior to thb Act, tudb 
a charge will be preserved by Section 4 and Section 27 will not be seted sinoe nrithm: of 
them Is a ‘‘dependant** within the meaning of Section 21. They cw <^aforoe their mahuea- 
anoe claim against the property even though It is nominally alienated.*** Whik Section 27 
b dear that a claim for mainteoanoe could be made a charge on the eitate of the deceased 
by a decree of Court there b no provision in the Act under which a deeiue far possemioB of 
tte property can he granted.*** 


28. Egecit df temaafcrof property OSS riib* to snBft m isw o».--Whete a dq)eodant 
has a right to reorivo maintenanccvout of an estate and such eitate or any part thereof b 
transferred, the right to reodve mointenance may he enfaroed against the transferee if the 
transferee has notice of the rig^t, or if tl^ transfer b gratuitous; l^t not against the transferee 
for consideration and without notice of the rifl^. 

NOTES 

mftet oj trafttftr tjf fr^pirty m tigkf k ssa fel s w aos s .— The right to receive maintenanoe frims 
and Out of an estate can be enforced though not diaiged on the property, agabnt the 
transferee of the property who is a gratuitous transferee er one with notioe of the ri|^. But 
if the transfer b for oonrideratfan and without notioe of the ri|^, the rig^t cannot he enfaroed 
against such transferee, llib section is a rirtuai rqprodOctfan the prindple of Seetion 39 
of the Transfer of Piraperty Act. Sm also Section 227 of the body of the bocic. It b not 
oorreet to contend that Setitfan 28 has overriden Section 99 of the 'IVansfer<d Pkoperty Aot in 
the applieation of tbs lattor seotion to a Hinda wifs^ and tl^ srifpbl^ entity tp rely on 

(167) ■‘b b s foaiv. g si l h i qia H ii , W7Qsh68i. 

<NPI Av.Ehiiiu.feb.4WHiwii.bB.im 
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Section S9 of the IVaaifer of Piopecty Act wUdi it Ml entirely uneftcted l»y the Hindti 
Adoption and hfaintr— iw Act of 1956. {Brnmmam Gtimin v. n 

Lmmi v. JMiIm SMlt «*»;. The moral obKBatkm of a father-in-farar to n m fri tal n 
tm Mdowed da^teHn4air lipcned into o legal obligation in the haiidt of hit hein. Thh 
kgal obligation k embodied in Seetioo 22 (1) and if the oonditiou etated in Section 2S are 
aatiiSad an alienee from Utah heir would be bound by the trantfe(Or*s obUgatioo to m ai nt ai n 
Section 28 dots not however an>ly where the father-in-law had trantferred hit aerate pro« 
perty hfantelf, for the leaton that not beiog bound by any legal oUigation he wat Im to 
alienate the p rope rt y* and confer abacdute title to the traatfcrce free fiom any obl%ation to 
maintain. Under the pre-ttatnte law the %ndowed danghter-inJaw had no r%M even againat 
a transferee from her hntband hinaaelf. Her position could not be better agahitt an alienee 
from her father-in-law and :here is nothing in the Act to suggest that her pothion has Improved 
under the Act.»»* 


CHAPTER IV 
mnoBALS AMD sAvntas 

2g. EepanIa^[Repealed by Act LVIH of I960]. 

99. Snvfrtgo.— Nothing oontained in this Act shall aSbet any adoption made before 
the commencement of this Act, and the validity and effect of any sm^ adoption shall be deter- 
mined as if tins Act had not been passed. 

NOTES 

SapMgr.— rids section sa«es the adoptions made prior to the Act from the operation 
of this Act and provides that nothing oontained in this Act shall afiect any adoption made 
before the oommenoement ol this Act, and the validity and effect of any snefa adoption shall 
be dete rmin ed as if this Act had not been pawed. Before this Act. in some oommunities, 
there were customary adoptions such as au adoption to each ol the wives of the person, 
or an adoption to a deceased person by bis rdations as in the case of the Nattukottai Ghctti 
oommtmity.and also KrUiim adoptions, adt^tions and iOttam adoptions s^iicfa 

were re c ognised by the Courts. AU these adoptions which could be valid if perlbrmed beftn 
the Act can no kmger be valid if done after the commenoemCnt of this Act. This would be 
the eflbct of sections 4 and 9 of this Act also. 


(IM) 

(171) 

(IT*) 


4»7i (ltW)S aXJ. 979. 
IN 


LJ.t99/ 197I9AJ9.9IB. 


• wii Mis.lts/ Q. KdUm PwsMiilPt 1159% I AJ 


(179) Mg* V. fcigdfAa, lyn Otf. 370. 
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APVENDIX 

I 

THE HINDU MARRIAGE ACT, BOMBAY HIGH COURT RULES. 

Ruhsfrmud h th$ Bombqjt High Court under Sections 14 and 21 of the Hindu Mamage Art, 1955 
(Act XXV or 1955) 

1. Short titi* and co mma ncMnut. — (t) These Rules may be called The Hindv 
Mahmaob Ara> DtvoEOB Rules, 1955 

(li) Thew Rules shall come into force* on 1st December, 1955., 

2. DeRoltieaiE.— (t) “Act” means the Huidu Mamage Act, 1955 (Act XXV 1955) 

(»0 "Code” means the Code of Cwil Procedure, 1906 

(m) “Court” meaiu the Court mentioned in Scetion 3 (A) of the Act 

3. Petltkm. — (4) Every petition under the Act shall be accompanied by certified extract 
from the Hindu Mamage Register maintained under Section 8 of the Act oc from the Renter 
maintain^ under the Bombay Registration and Mamage Act (Bombay Act V of 1954), where 
the marriage has been regutered under the Bombay Act or this Act 

(5) Every pedtian for divorce on any of the grounds mentioned in clause (mu) or (in) 
of sub>section (1) of Section 13 of the Act shall be accompamed by a certified copy of the decree 
for judicial separation or for restitution of conjugal rights as the case may be. 

4. Gontasita of Potitioita. — In addition to the particulars required to be given under 
Order 7, rule 1 of the Civil Procedure Code and Section 20 (1) of the Act, every petition for 
judicial separation, nullity of mamage and divorce shall contain the following particulars : 

(4) the place and date of marriage ; 

(6) the name, status and domicile of the wife and husband, before and after the mar- 

: 

(c) the principal permanent address wh«e the parties cohabited including the address 
where they last resided together ; 

(d) whether there is living any issue of the marriage and, if so, the names and dates 
of birth, or ages of such issues. 

(i) in every petition presented by a husband for divorce on the ground that his 
ykSe. is living in adultery with any persmi or persmis or for judicial separation 
on the ground that his wife has committed adultery with any person or persoas^ 
the petitioner shall state the name, occupation and place of retideooe of such 
person or persons so &r as they can be asce r ta in ed ; 

(fi) in every petition presented by » wife for divorce on the ground tiutt her 
hv fbfl nd is livii^ in adultery vrith any woman, the petitioner shall state the nam^ 
and place of tetidence of such wonum so far as tbey can be ascertained 
and if ber has committed adultery with any woman or wmnen tiie 

sh*H state the name» occi^tion and place or residence of such womaa 
or wesnesitso fer as they can be ascertained ; 

(s) ssiMtiMr there Imve been in any Court In India, and if so, what previous prooeedinis 
whh xcffecfiee to the aaniage by or on behalf of either of the parties and the result of such. 

paoc e ediBfi; 

77A 
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{j) the matrimonial offence or o£fence» charged, let out in separate paragraphs 
with the time and place ^ its (H* their alleged c ommisrio n ; 

(g) property mentioned in Section 27 of the Act, if any ; 

(A) the rebel or relieh prayed for. 

5. Necaaoary paitlaa.— (a) In every petition for divorce or judicial sqiaration on the 
ground the respondent is living in adultery or has committed adultery vnth any person, 
the petitioner shall make such person a co-respondent*. The petitioner may, however, apply to 
the Court by an application supported by an affidavit for leave to dispense with the Jomder 
such person as a co-respondent on any of the following grounds : 

(i) that the name of such person is unknown to the petitioner although he has made 
due effiirts for discovery 
(u) that such person is dead ; 

(m) that the respondent being the wife is leading a life of a jwostitute and that the 
petitioner knows of no person with whom adultery has been cosnmitted ; 

(iv) for any other sufficient reason the Court may be deem fit to consider. 

(A) In every petition under section 13 (2) (4) of the Act the petitioner shall make "the 
other wife" mentioned in that section a co-respondent. 

(f) In every petition imder Section 1 1 of the Act on the ground that the condition in 
Section 5 (1) is cemtravened, the petitioner shall make the spouse aliened to be living at the 
tune of the marriage a co-respondent 

6. Vcrlfieatloiii of Petition.— Statements amtamed in everv petitioa shall be verified by 
the petitioner or some other competent person in a manner required by the Code of Civil Proce- 
dure tor the time being in force for the verification of plaints 

7. Fomu of pcdtiaiM.— The petitions made under the Act shall, so for as possible, be 
made in the forms presdbed in the Schedule to the Indian Divorce Act, 1869 (IV of 1%9). 

8. Application for leave under Section 14 of the Act.-— (1; Where any party to a 
marriage desires to present a petition for divorce within three years of such mamage**, 
he or she shall obtain leave of the Court under Section 14 of the Act on cr part* application 
made to the Court in which the petition for divorce is intended to be filed. 

(2) The application shall be acoompamed by the petition intended to be filed bearing the 
proper court-fee under the law and m accordance with the rules. The application ■hall be sup- 
ported by an affidavit made by the petitioner setting out the particulaiB oi exceptional hardships 
to the petitioner or excqitional depravity on the part of the respondent on which leave is sought. 

(3) The evidence in such oj^lication may, unless the Court otherwise directs, be given 
by affidavit. 

(4) When the Court grants leave, the petition shall be deemed to bdve been duly filed 
■on the date of the said order. The petitioner within a week td the date of the said osder 

file sufficient number of copus of a}i|ffication for leave and order of the Court thereon and of 
the petition for divorce for service upon the re^iondCnt in tiie petitioli. ^ 



1. U t fmtat 9. Bd Djfd, ATM 1971 SS-Uw word shall is mindatory. If the niiiis Of dl«< pdm 
II nakuown aflUsvit hi that respset ii neotssary. ^ , 

* It wiU BOW be one y«ar. 
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9. Service of copy «f«pp|lcMloa for Mdordargrwdi^lMnrvw thereeponSMts, 
mmd proeednre after aervlce.— (1) When the Cknirt grants leave under the pieoeding rule a 
copy of the application for leave and order granting leave yhall be served on each of the respon* 
dents along with the notice of the petition for divorce. 

(2) (a) When the respondent desires to contest the peution for divorce on the ground 
that leave for filing she petition has been erroneously granted or improperly obtained, |ie oi 
she shall set forth in his or her written statement the grounds with particulars on which the 
giant of leave is sought to be contested. i 

(b) The Court may, if it so deems fit, frame, try and deade the issue as to the 
the propnety of toe leave granted as a prehmmary issue. 

(e) The Court may, at the instan« of eith» party, order the a.tendance for eaa- 
nunation or cross-examinaUon of any deponent in the application for leave imder the pre- 
ceding rule. 

10. Notice. — ^The Court shall issue notice to the respondent and co-respondent if any. The 
nobce shall be accompanied by a copy of the petiuon. TIm notice shall require, unleu the Court 
■otherwise directs, the respondent or oo-reqpondent to file his or her statement in Court withm a 
period of four weeks from the service of the notice and to serve a copy thereof upon each of the 
other paitiei to the petibon withm the aforesaid period. 

11. Service of pedtioiu. — ^Every petition and notice under the Act shall be served on the 
party, afiiected thereby in the manner provided for service of summons under Order 5 of »he 
Civil Procedure Code. 

Provided that the Court may dispense with such service altogether in case it seems necessary 
or expedient so to do. 

12. Written statements in answer to pstidoas by respondents. -The respondent 
may and, if so required b> the Court, shall present a written statement m answer to the petition. 
The pixn^isions of Order 8 of the Code shall apply mutahs mutandu. In particular, if m any 
proceedings for divorce the respondent opposes the relief sought in the petition on the ground oi 
the petitioner’s adultery, cruelty or desertion, the written statement shall state the particulars ot 
such adultery, cruelty or desertion. 

13. Intervenor’s peddoa. — (1) Unlea the Court for good cause shown otherwise direct;, 
where the written statement of the respondent alleges adultery 1^ the petitioner with a named 
man or woman, a certified copy of such statement or such material portion thereof containing 
such allegation shall be served on such man or woman accompanied by a notice that such person 
is entitled within the tunc therein specified to apply for leave to intervene m the cause. 

(2) Costs regarding intervention : 

(a) Whenever the Court finds that an intervener had no sufficient grounds for inter- 
vening it may order the intervenor to pay the whole or any part of the costs oocaakKied 
by the application to intervene. 

(b) When the Court finds diat the charge or allegation of adultery against the inter- 
venor made in anv petition or written statement is baseless or not proved and that the 
intervention is justified, it may mder the person makii^ such charge or altegation against 
the intervenor to pay to the intervenor die whole or any part of the coats of intervention. 

14. Aaeaver. — A person to whom leave to intervene has been granted may fife in die Gonrt 
an answer to the written statement containing the charges or allegations against sudi intervenor 
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15. Mod* of tnktef «vidaM«.-The witnoses in aU proceedings before the Court, where 
their attendance can be had, shall be examined orally, and any party may offer himself or h«rself 
as a witness, anH «halt be examined, and may be cron*examined and re-examined hke any other 
witness: 

Provided that the parties shall be at liberty to verify the respecUve cases in whole or in part 
by affidavit, but so that the deponent in every such affidavit shall, on the ai^lication of the oppo. 
site party, or by direction of the Court, be suiyect to be cross-exammed, by or on behalf the 
opposite party, orally, and after such cross-examination may be re-examined orally as aforesaid 
by or on behalf of the party by whom such affidavit was filed 

16. Coata.— Whenever m any petition presented by a husband the alleged adulterer has 
been made a co-respondent and the adultery has been established, the Court may order the co- 
respondent to pay the whole or any part of the costs of the proceeding* 

Provided that the co-respondent shall not be ordered to pay the petitioner’s costs 

(i) if the respondent was at the time of the adultery hving apart from her husband and 
leading the life of a prostitute; or 

(n) if the co-resptmdent had not, at the time of adultery, reason to believe the respondent 
to be a married person 

17. AmpUcatkisis for alimony and maintenance. — (a) Every application for maintenance 
ptnitnU hie, permanent sdimony and maintenance, or for custody, mamtenance and education ex- 
penses of nnnor children, shall state the average monthly mcomes of the petitioner and the res- 
pondent, the sources of these incomes, particulars of other moveable and immoveable property 
owned by them, the numbet of dependents on the petitioner and the respondent, and the names 
and ages of such dependents. 

(b) Such applicabon shall be supported by an affidavit of the applicant. 

18. Taxation of Costs.— Unless otherwise directed by the Court, the costs of the petition 
under the Act shall be costs as taxed m a suit 

19. Order as to costs.— The award of costs shall be withm the discretion of the Court 

20. Transmission of cerdfied copy of the decree.— The Court shall send a certified 
copy of every decree for divorce or nullity or dissolution of mamage to the Registrar of 
Marriages in charge of the Hindu Marriage R^[ister, if any, or in charge of the Register mam- 
tamed under the Bombay Act V of 1954. 

21. AppUcabUity of the mles of the City GhrU Court, Bombay.— Where any appli- 
cations or petitions under the Act are filed in the City Civil Court, Bombay the Rules that Court 
except in so far as they are mconsistent with the Act and these rules shall apply to such applications 
or petitions. 
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11 

TBE BDDNUO liAltSIAOB ACT, OALCUTTA HlOB GOVmT iffj. 

1. Theae rules may be c a l led the Huidu Marriage Act (Calcutta High Court) 1997. 

2. In them mica, unleaa there ia anything repugnant in the sulgect or 
The Court *' means the Judge sitting m Court. 

S. (i) Where a petition for dissolution of a marriage by a decree of divoice is presented 
before the expiry ot three year^ from the date of the marriage, the petitioner «haH ask for the 
1 eave of the Court to present the petition by a separate appUcatioa. ^ 

(u) Every such apphcatkm diall state in full the facts on which die petitioner wishes fo 
rely for proof of the ground of exceptional hardship to the petitioner or exceptional depravity on 
the part of the respondent and shall also contain full pardculars of the children of the 
marriage including age, sex and the place where, or the person or persons with whom, they ate 
living. Such statement shall be fully verified by the apfdicant personally and when it b not 
so verified but verified by a different person, tite reason tberefcMr shall be stated : 

Provided that if, before this rule oomes into force, any petition for di«x«e Im^idceady 
been presented before the expiry of three years * from the date of the mairi^, the Goort will 
deal with such petition m such manner as it deems fit. 

4. (t) The rule as regards the insdtutkm and tnal of suits and as regards the of 

decrees and orders on the Or^;inal Side of the Hi^ Court shall apply, in so far as diey ate a}^- 
cable, and shall be deemed to have always a{^ed, to proceedings under the Ifindu Marriage 
Act instituted on the Origuial Side of the High Court. 

(it) The City Civil Court Rules, 1956, shall apply, in so £sr as they are 
shall be deemed to have always applied, to proceedings under the Hinda Marriage Act 
ta the City Civil Court. 


m 

RVLES OF THE MADRAS HIGH GOVRT UNDER HINDU MARRUGB ACT. 

1. ¥vrm of procoodBaga.— The following proceedings under die Act shall be inidated 

by original petitions : ^ 

(i) Under section 9 for restitution of conjugal rj{^ts ; 

(w) Under section 10 (1) for judicial separation ; 

(tti) Under section 10 (2) for resdnding a decree for judicial separation; 

(is) Under section 11 fev declaring a marriage mil and i«id; 

(t) Under section 12 for annulment of a marriage by a decree of nullity ; 

(si) Under sectim 13 lor divocoe ; 

(siQ Uild^ lection 20 to mate onforiaiklifMtovisiom with reqwet to OtoeoMody, 
tenance and education of ddldrea. 

2. Every other proceeding subsequent to the petition shall be by an interiocutory apgpliF 
ition. 


• It will aow be one year. 
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3. Every petition, application, affidavit, decree or order under the Act shall be headed by 
a cause ‘title in Form No.l and shall set foi)h the provuion of the Act under which it is made. 

4, Gentects ol* petidosu. — (a) Eevery petition shall state 

(i) the place and the date of mar.da^e, the names of the parties and thdr occhpation, the 
place and address where the parties resided together within the jurisdiction of 
the Court ; 

fuj the names of the children, if any, of the mmriage together with their dates of birth 
or ages ; 

(ui) if prior to the date of the petition there has been any proceedings under the Act 
between the parties to the petition, the full particulars thereof ; 

(w) if the petition is for restitution of conjugal rights, the date on or from which au^ 
the circumstances under which the resoondent withdrew from the society of the 
peutioner , 

(v) if the petition is for judicial separation the matrimonial offence alleged or other 
grounds upon which the relief is sought together with particulars thereof so far 
as such particulars are known to the petitioner, t g 

1. In the case of desertion, the date and circumstances under which it 

2. in the case of cruelty or sexual intercourse with any person other than his or 
her spouse, the specific acts of cruelty or sexual intercourse and the occasion when and places 
where such acts were committed together with the na mes and addresses of the person or persons 
with whom the respondent had sexual intercourse 

3. in the case of virulent form ot leprosy or venereal disease in a communicable form, 
when such ailment began to manifest itself, the nature and the period of the curative steps 
taken together with the name and addresss of the person who treated for such abment and in 
the case of venereal disease that it was not contracted from the petitioner 

4 in the case of unsoundness of mind, the time when such unsoundness b^n to mani- 
fest Itself, the nature and penod of any curauve steps taken together with the name and 
address of the person who treated for such unsoundness of mmd ; 

(vi) if the petition is for divorce, the matnmonial offence alleged or other grounds 
upon which the rehef is sought together with the lull particulars thettiof so far 
as such particulars are known to the petitioner 

1. in the case of adultery, the speciBc acte of adultery and occasion when and place 
where such acts were committed, together with the name and address of the person with whom 
such adultery was committed 

2. in the caae of incurable unsoundness of mind, the time when such unsoundness began 
to manifest itself, the nature and the period of any curative steps taken together with the name 
and address of the person who treated for such unsoundness of minft^ 

3. in the case of virulent and mcurable form of leprosy or venereal disease in a com- 
municable form, when such ailment began to manifest itself, the nature and period of anv 
curauve steps taken together with the name and address of the penon who treated (or such 
ailment 
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4. in the case of presumption of death, the last place where the parties levied together 
and the date when and the place were the respondent was last seen or heard of aS alive and 
the !>teps, if any, taken to ascertain his or her whereabouts ; 

(vii) if the peduon is for a decree for nullity of a marriage on the ground specified in 
clause (e) or clause (d) of Section 12 of the Act, the time when the facts relied 
on were discovered and whether or not mantal intercourse with the consent of 
the petitioner took place after the discovery of the said facts 

(b) The pedtion shall set out at the end of the relief or reliefs sought including any claim 
for 1 1 ) custodv, care and maintenance of children, (it) permanent alimony and maintenance 
(lit) costs. 

Where a claim. is made under clause (it) above, the petition shall specify the annual or 
capital value of the respondent’s property, the amount of his or her annual earmngs and other 
particulars relating to his or her financial resources and particulars relating the petitioner’s 
income and other property 

5« Contents of written atatement. — ^Every written statement in answer to a peti* 
tion for restitution of conjugal nghu shall set out the particulars as far as mav be, set out in 
clauses (o), (it) and (eii) of sub-rule («t) of rule 4. 

6. An apphcation under the proviso to Section 14 of the Act for leave to present a petition 
for divorce before three years* have passed from the date of the marriage, shall be supported by an 
afiidavit setung forth the circumstances rehed on as constituting exceptional hardship to the 
petitioner or depravity on the part of the respondent 

7 When a petition is admitted, the chief ministerial officer of the Court shall assign a 
distinctive number to the pedtion and all subsequent proceedings in the petition shall bear the 
number. 

8 Along with the petition, the petitioner shall furnish a copy thereof for service on the 
respondent and if a co-respondent has been impleaded, an additional copvfor service on him, 
together with the fee prescribed under the Madras Court-Fees and Suits Valuation Act, 1955, 
for service of notices. 

9 (t) Notice of the petition shall be in Form No 2 for the settlement of issues and shall 
require the respondent and the co-respondent if one is named in the petition to enter appearance 
in person or by pleader and file a written statement not less than seven days before the day fi*ed 
in the notice, 

(ii) the notice together with a copy of the petiUon shall be served on the respondent 
and the co-respondent, if named, in the manner prescribed for the service of summonses in suits 
not Jess than twenty-one days before the day appomted therein 

10. Appeals in the High Court from the doxees and orders of the district Courts ^ndl be 
governed by the rules of the High Court, Madras Appellate Side as far as they may be applicable 

FORM No. 1. 

{HuU 3) 

In the Court of the District Judge/in the City Civil Court, Madras Original Petition No . 
of 19 

In the matter of the Hindu Marriage Act, 1955. , 


Non vi>c yiar 
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vemu 

CD R$^mdmL 

Petitkin under leetion of the Hindu Marriage Act; 1955, and rule. . 


of the r\ilet under the Hindu Mamage Act. 

FORM No.IL 

In the Court of the Dutnct Judge/in the C3ty CSvil Court, Madras. 

Original Petition No . .of 19 

In the matter of the Hindu Marriage Act, 1955. 


versus 


CD Rtspondent. 

Petition presented on 

Petition 61ed on 

Notice issued on. 

Whereas on the day of 19 the above-named petitioner filed a 

petition against the respondent for (specify the rehef) you arc hereby required to 

appear in the Court on the day of 19 at 10-45 A.ic. in 

the forenoon in person or by pleader duly instructed and able to answer all material questions 
relating to die above proceeding Also take notice that in default of your appearance on the 
afofcsaid day the issues will be settled and the petition heard and determined in your absence 

You shall also bring with you or send through your pleader the documents which the 
peddooer desires to inspect and any documents on which you intend to rely in support your 

defence. You are required to file written statement in Court on or befoie the day of 

19 

Given under my hand and the seal of this Court this day of 19 

District Judge/ Principal Judge. 

Nons : — ^1. A copy of the peddon acemnpanies this notice. 

2. This notice should be served not less than 21 days before the day fixed above for settle- 
ment of issues. 

3. Should you apprehend that your witnesses will not attend their own accord, you can 
have s umm ons issued from the Court to oonqiel the attendance of any witness and the {xoduction 
of any document that you have a ri^t to call on the witness toproduce ona^ilying totlie Court 
and on dqiositing the necessary expense. 

This notice has been taken out by Siri. 
petition. 

High Court, Madras. 


.Advocate/Fleader for the 
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ABORIGINES^ 19. 


Right to r0.Mn Putitioii, 411 
ABSCn.UTE 471. 

Devise to feattiM, if creates, 471 
ACCOUNT 

Coparcener’s right a^inst* manager, 288, 297 
Limited to cxiMing assets, 297. 

Manager’s liability. 297 
Rules as to aocount-taJcing. 297 
When arises, 552. 

Widow, not liable to aecouut to the icvcrsioncrs. 
556 

ACCRETIONS 
To impartible estate, 696 
To widow’s estate, 557. 

ACCUMULATIONS 

Rule as to direction for accumulations, 454 
Widow’s light in respect of her accumulations of 
income, 556 

Income accruing prior to husband’s death 


Hindu Widow’s Remarriage Act, 1856, 65 
Hi^u Women’s Rights to Property Act, 1937, 

Madras Hindu Religious Endowments Act, 1927, 


death but when the estate was not with 
her, 556. 557 
ACKNOWLEDGMENT 

Acknowledgment of debt by guardi.in, 198 199 
Acknowledgment of legitimacy by father, 39 
Effect on the validity of the mother s mar- 
riage, 39 
Manager, 306 
Widow, 561 
ACQUIESCENCE 
Aatuiescence and Limitation, 176 
Does not operate as estoppel, 177 


Anand Marriage Act, 64 
Arya Maniage Validation Act (I937>, 86 
Caste Disabilities Removal Act of <1850, 27 
Charitable and Religious Trusts Act of 681 
ClMritable Endowments Act of 1890, 678 
CMM Marriage Restraint Act of 1929, 41 
Civil Proceduiv Code of 1908, 684 
Coatraet Act. It72. 12 
OilcM Memoas Act. 1938. 26 
Divorce Act, 1969, 64 
EvMencc Act. IItI 12. 178 
Foreign Marriage Act, 16 
Ctai^ns and Whrds Act. 1890, 202 
Himta Disposition of Property Act XV of 1916, 
453. 

Himlii Gams of Lenmmg Act, 1930. 272 

Bshnritnnni (Removal et DisabRitoea) Act. 
wait 4»5. 

Hiwta Unr of I n he r i tance (Amendmeiil) Act, 
Miiidtt'llw^ Act, 86. 

ui^m 


Madras Malabar Marriage Act 1896, 713 
Madras MarumaltkaMayam Act 1933 723 
Madras Malabar Wills Act, 1898, 721 
Majority Act. 1875 191^ 

Native Converts Marriage Dissolution Act, 18ft«i, 

Partilion Act 1893, 425 
Religious Endowments Act, 1863, 671 
.Special Marriage Act, 1872, 68 
Succession Act 1925. 453 
Transfer of Property Act, 1882, 454 
ADOTTION. 98 (See also Hindu Adoptions and 
Maintenance Act) 

Adoption among Agarwallas. 182 
Adoption of girls, ,182 
Adoption among JAitis, 181 
Adoption of orphan, 143 
Adoption of an only son 144 
Adoption of the eldest son, 144 
Adoption of an illegitimate son, 145 
Adoptive mother, 1I5 
Agreement against, 99 
Antc.adop(ion agreement, J7I 
Burden of proof, 173 

Caracity of a male to take in adoption under 
th^Hindu Adoptions and Maintenance Act 

Custom against, 101 
Consideration for adoption, 129 
Ceremonies and formalities, 147 
Datta Homam. 148 
Putreshti Jag, 149 
Custom and usage, lOI 
Dvyamusbyayana, 179 
Dvyamushyayana and after-lairn ssm 179 
Effect of— Sec Results, I5I 
Estoppel and status, 176 
Evidence, 186 
Acsiuicsccnce 177 
Estonsel, 176. 

Chins, 176 
Pnsnmptieas, 173 
Factum Valet 146 
Fomahtics, 144. 

Riadu Ad^iom and MainteiMiicc Act, 1158 

IHmooi, 179 

Invalid adoption, 170 

lain AdopCrana, 181 

Krilfuni adoption. 180 

UrnRatiooTm 



1234 


HINDU tAW 


AJoptlw (CoH.) 

Ratification, 129 

Requisites of valid adoption uuder the Hindu 
Ado^on and Maintenance Act. 1163 
Renuneiatioo of status, 156. 

R<.sults in the Adoptive Fanuly, 1 51. 

Competition with aunsa son. 155 
Divesting of estate, 158. 

Divestment and consent of the person diveeUd. 
165. 

Divestment m impartible estutes, 161. 

Divestment of inteimediate heirs, 161 
Doctrine of relation bade, 165. 

Effect on prior alienations, 169 
Father’s powers, 169 
Govesnment Grant, 166 
Partition, 156 
Renunaation, 156. 

Rights in joint family, 161 


Cdlatenl, 156 
Ex parte Matema, 154 
Widow’s maintenance on divestment. 166 
Results in the natural family, 152 
Forfeiture of rights, 152 
Subsisting diabilities and liabilities, 153 
Simultaneous adoptimis, 106 
Succession to adopted son, 156 
Successive adoptions, 114 
Texts on adoption, 99. 

Treatises on adoption, 5 

ADOPTION BY MALES 
Ascetic, 104 

Association of one of the wives, 106 
Padiclor, 104. 

Degraded person, 106 
Disqualified son, 102 
Leper, 104. 

Lunatic, 104 
Minor, 103 

Persons disqualified from inheriting, 105 
Persons having an ascetic eon, 101 
Penon having an apostate son, 102 
Person having a brother’s son, 103 
Person having a daughter’s son, 103 
Person having a disqualified eon, 102 
Person having an illegitimate son, 102. 
Person having a dissenting wife, 106 
Person having a pregnant u^fe, 103. 

Person in deuaoation, 106 
Person m Pollution, 106 
Pollution, 106 

Stitutory disqualifications, 106 
^dower, 104 


ADOPnON BY WIDOW, 107. 
Adoption by woman. 107 
Autmrlty of husband, 109. 
Abuse of. 106, 130 
Benares ^od, 107 
Benmd School 107 
Bombay School, 107 
Conditiooal, 109. 
Coostiuction, 110 
Co.widowB. 115 
Detmmiiiatron, 132. 

Fonn of, 109. 


Adepdoa by w:«oiw~<Coirti ) 

Operadoo, 115. 

Revocation. 131. 

lime limit for exeidsing, 115. 

Co-widows and husband’s authority. 115. 
Consideration for adc^ou. 129 
Determination of the power to adopt, 132 
Discretion of the widow, lU 
Disqualifleatioo, 131 
Minor widow, IIL 114. 

Motives of the widow, 127 
Prohibition by husband, 106 
Sapindas’ Consent, 118. 

Consent of mMority, 119 
Consent of wiw. 106. 

Corrupt consent, 123. 

Corrupt refusal, 123, 125. 126 
C4>-widows. 115. 

Difference between and husband’s authority, 
124. 

Divided family, 120. 

Motives of the widow. 127. 

Payment to boy’s parents, 129 
Prohibition by husband, 108 
Ratiflcauoo. 129, 130 
Refusal of consent, 125 
Revocation. 131. 

Time limit for acting on. 131 
Undtvid^ family, 120 
Validity of consent. 123. 

Simultaneous adojitions, 106. 

Widow’s discretion not to make the adoption, 
114, 115. 


ADOPTION BY WIFE, 107. 

Permisaion bv husband, 107. 

ProhibitioD 106. 

Eligibility of the adoptee, 141 
Age of the adopted boy, 146 
Boy adopted by another, 144 
Disqualified boy, 144 
Eldest son, 144 
Identity of caste, 141 
Illegitimate smi, 145. 

List of eligible rdations, 145 
Male child alone to be adopted, 141 
Only son, 144 
Orphan, 143 

Penonal disqualifications, 144 
Rules of eligibility, 141 

(i) Nandapandite’s rule, 145 

(ii) Sutherland’s rule, 146 

Rules ot preference only directory. 143 
Tunc lumt for eligibility, 146 
Marriage among Sudras. 146 
Upanayanam among the twice born, 146 
Invalid adoption, 169 
Consent, if can cure, 165 


Power to give in adoption, 136, 139. 
Adoirtive parents cannot give, 139 
DHcgation, 141 

Disqualification fof giving, 140 
Father’s paramount power, 139 
Mother when can give, 139, 140 
Others not entitled to give, 139 
Ratiflouion oi admitioti, 129, 130. 
Results of an invalid adoption, 169 
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AAvttm by ) 

VaJtdity of gift into an invajidly adopied aon, 
170. 

Who can adopt, 101 

Widow's maintenance not aficeted, 16t) 

Widow’s stridhanam divested, 139 
Kinds of adoption other than Daituka, 178 
Adoption among Aurwalas, 182 
Adoption among Jams, 181 
Adoption of girls, 182 
D^amusbyayana, 178 
Aurasa on verses do, 179 
Knirtma Adoption, 180 
lllatoni Adoption, 179 
Limitation, 178 

ADVANCEMENT, Rules as to, Inapplicabiliiy, 
3/5, 376 

ADVERSE POSSESSION 
Against coparcener, 271, 283 
Estoppel, 176. 

Oustci ncoeasary, 271, 283 

Against a widow, whether available ^against 
reversioners, 571. 

By widow against husbands coparceners, 371 
Dcbiittcr land and adverse possession, 687 
Trusteeship by prescription. 659 
Woman’s acquisition adverse possession whether 
Stridhana, S83 


Discretion under Hindu Law, 190 
Majority under the Majority Act, 190 

AGREEMENT. 

Against adoption, 99 

Against paration, 397 

Ante-adoption agreements, 171 

Custom cannot be created by agrtcnKnl 14 

Marriage brokerage agreement, 59 

Minor's agreement, 189 

Paitition agreement, 393 

Restraint of marriage, 58, 59 

Agnate, 825, 869, 873 

ALIENATION 
Oopmcencis, 288, 844, 848 
Oayabinga. 377. 

Mitakabnia, 288 

Alienation valid for consideration, 288 
Attachment, 317 

Difference between the Provinces, 288 
Execution sales valid, 318 
Gift invalid, 290 

Private alienation when valid, 289 

Rights of after-born copaicenels, 286 

Rights of aliens, 363 

SMting aside anenanons and alienee’s equities. 

Validity by consent of other coparceners 289 
Father, 341. 

Additional powers of alienation, 341 
Adjudication of 8<m deprives him of his power 
to sen son's interest, 372 
Aj^tion when binding on the son, 341, 342 

Benefit of the family, 341, 34^ ‘ 

Necessity of the family, 341, 342. 


Alienation— (Coutd ) 

Personal debts .inltetdenl and not avyavalian- 
ka, 343 

AiiteculuU debts, 343 
Antecedent in fact and in time, 343, 344 
Selected debts, 343 
Time-barred debts, 344 

Attachment of son’s interest deprives father of 
his power to sell son’s interests, 345 
Avyavahanka debt though antecedent does not 
jusUfy alienation of the son’s interest, 342 
Conversion of father or son deprives father's 
powers, 345 

Debts not attaching pious obligation, 338 

Definition of avyavahanka, 338 

Instances of avyavahanka debts, 338 

Onus of proof of avyavahanka debts, 345 

Father’s alienation when not binding, 348 

Gift by father, when valid, 341 

lllc^l or^immoral debts cannot support alicna- 

Immorality and burden of proof, 349 
Invalid alienations by father, 346 
Effect of, 346 
Extent of validity, 346 
L^l necessity, 320 
Instances of, 320 

Liability of sons and grandsons, 336 

Limitation, 354 

Manager’s alienation 319 

New business by father, 305 

Partition puts an end to father’s power, 345 

Pious obligation, 328, 342 

Pious obligation and its duration 328, 329 

Pious obligation of sons and grandsons, 335 

Piwer over self-acquired property, 342. 

Proof and onus as to illegality of debt, 349 
Rig^ of father’s creditors against son’s mtcrcsl, 

Sclf-acquircd property of father, 342 
Setting aside, alienauons, 362. 

Son’s remedies under Civil Procedure Code, 362 
Son’s right to set aside when arises, 362 
Time-barred debt justifying alienation, 343 
Who can alienate for ancestor’s debts, 345 
Guardian, 195 

Alienee from guardian when protected, 20 
Benefit or necessity justifies alienation. 196 
Burden of proof of necessity on alienee, 197 
Court guardian’s powers, 202 
De heto guardian’s powers, 204 
Legal necessity or benefit alone justifies 
alienation, m 

Instances of legal necessity, 197 
Limitation for setting aside guardian’s alienation 
209 

Natural guardian’s powers, 196 
Testamentary guardian’s powers. 201 
Mahant, 6S1 

Alienation of the office vpid, 665 
Benefit or necessity justifying, alienation of 
the, mutt propcity, 651 
Burden 'Of proof, 6$6. , . 

D^^Uon between , teij^ioralitic^ atjd office. 

Limitation for setting aside, fi87. 

Necessity or benefit, 6!^ 653. 
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Settuw aiM« kUcnatieiis, 637 
Sueeetsor's risbt to cet wM«, «37 
Muias«r. 293. Jl9. 

Benefit or necessity of the estate, 12(1 
Burden of proof of necessity, 324 
Consent of coparceners. 317, 313. 

Consideration partially applied for necessity, 
)26. 

Equities on setting aside alienation, 362 
Extent of validity, 363. 

Gift by manager, 303. 

Instances cl benefit, 322 
Instances of legal necessity 320 
nbcessity. 320 


, 320 


Dcfimtion, 

Distinction between, and benefit. 

Instances, 320 
Onus of proof, 324 
Manageinent of business, 308 
Presumptions, 308 
Recitals as proof of necessity, 125 
Setting aside alienation, 362 
Religious Office, 665. 

Alienation void, 665 
Shdnit, 650 
Widow, 574, 575, 576 

Alicnabon justified on the principle of sur- 
render, 612 

Alienee's equities, 621. 

Ancient aUcnations, 602 
Benefit. 587 
Spiritual, 587 
Temporal, 587 
Burden of proof, 591 
Compromise, 566 
Consent of reversioner, 588 
Consideration only partly ajiplied for nocev. 
sity, 326 

Co-widows and their powers of alienations. 
587, 388 

Dedaratory relief, 617 
Estoppel, 592, 593 


j alicnaUons, 604. 605 

Fillip arrangement 566, 567, 568, 569 
Gift, 590 

Hutbaad's debts, 577 
Jmnt female holders, 587 
LeasM^ 590 

limitation for suite, 622 
NMcmity. 576 
SaenlaT ncceuity, 582 
Mfitaal taataacea, 576 
iSiipnfil itwtanoes. 512, 584 
Owa ttf pnMf. 591 

591 

j me, 616. 

I of prapatty, 516 

<18 

Radtala hi daeds of atkaatioa, «H 
lUliela to mwrdotam. 61fi^ «7. 

Rhjte aad nmadlaa «C t c mie i o — i . diS. 
fiadmalkte. <27» dffi. 


619. 

_ and tl 

Reversioner's conaaat, ^ . 

Setting aaido alicnatiom 604, 605. 620, 621 
Alienee's equities, 605. 

Linutatioo, 622. 

Suits by icvenkmen for, 616 
Declaration. 617, 618. 

Injunction, 616, 618. 

Poesossion, 619. 

Rceoiver, 618. 

Sunender. 606. 

Will by widow, 590 

ALIYASANIANA. 703, 720, 827, 861. 
ANCESTRAL ERAI^, 308, 309, 312 
Definition, 308 

Distinction between, and new business, 312. 
Extension of. not new business. 368 
inadents of, 368 

Liabilities m respect of, 368, 369 
Managership for, 368. 

Partnership with strangers, 309 
Powers of the manager, 310 
ANCESTRAL PROPERTY. 255. 

See under JOINT FAMILY. 

ANlECEEffiNT DEBTS, 343 
See under DEBTS 
APOSTACY, 23 
see CONVERSION 

APPLICABILITY OF HINDU LAW 18 
Aborigines, 19. 

Aiyan Hindus, 19 
Converts, 22. 23. 

Cottvette from Hinduism, 23 
Cmverts to Hinduism, 22, 

Effect of conversum, 27 
Conversion to Chnstianity, 24 
Conversion to Mabomedamsm, 25 
Daaeiag pzis, 22. 

Dissenters. 20. 

Arya Saati^jiste. 20 
Jats, 20 
'• * - 20 


Hiadua in foretan oouatnm 821. 
IHogitimate 21, «» 

Migntiag fMdUcs. » 

UiaatlMw Hndua, 20. 
AFfOiNIBD DAUOKIEIIS. 88, 491. 


io snbndt to. 305. 


a^ 455. 
AHUTVATION. 
Maaafim'h powar 
SiK. 301. 


I in Anha fotm. 35 
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Adoj^ion by persoa whoN son is an ascetic, 

AsoeticKm and Succession, 478 
ASURA, 36 
Form of marnafe, 36 
Difference between, and Brahma form, 36 
Presumption as to forms of marriage, 39 
ATTACHMENT-See DEBTS 
AURASA SON OR I.EGITIMAIB SCN 
Competition with adopmd son, ISS 
Competition with Dvywushyayana, 179 
CompeUtion with iilegitimate son. 94 
AWARD. 

Paitition effected by, 388, 389 
BACHELOR. 

Adoption by, valid, 104 

BANDHU— bee INlfERPTANCE 
BENAMl, 37S 


Presumption. 375, 376 
Validity. 375, 376 
Exceptions, 377. 

BENBFIE-See ALIENATION, KBIS 
Betrothal 
Effect of 38, 39 
Mamago In violation of. 38 
BLINDNESS 
Bar to adoption, 189 
exclusion from partition. 411 
Exclusion from succession, 477 
Maintenance, 225 
BRAHMA 

Approved form of marriage, 36 
Dmnition of, 36 

Distinction between, and Asura form, 36 
PresumpUon on favour of, 38 
Prevalence among all castes. 37. 

BRAHMA SAMAJISTS 
Governed by Hindu Law, 20 
BROTHER— See also INHERITANCE 
Adoption of, 138, 139 
Cannot be given in adoption, 139 
Inheritance from, not ancestral property, Z54, 
256 

Whole blood excludes half blood, 483. 493 


BROTHER’S SON 

Exdiuton of half Mood hy whole blood, 483, 
493 

Inapplicability of the lule of representation, 483 
Per capita Succession, 483 
Text relating to. includes brother’s grand.son 
but not brother’s great-grand-son for suoccs> 
son, 493 

Whether entitled to be adopted m pieference to 
a remoter relation, 143 
BURDEN OF PROOF. 

Aocimiulations by widow, 536. 557 
Adoption, 173. 

Alienation, 

Father. 348. 


Gttardiao, 197. 


Sta^65t. 

H L— 79 


Rmw of Proof— (CoMd ) 

Widow, 591. 

Benami transfers, 324 

Benefit Justifying aUenation— See AUENATk)N 
Custom, 12 

Illegality of father’s debt, 336 
impartible esUte, 694. 

Marriage and its fonqs, 39 
Ncccasity justifying ahenauon — See ALIENA- 
TION 

Partition -See PARTHTON 
Reunton-«ee REUNION 
Will-See WILL 

CASTE 

Adoptee to belong to the adopter’s caste, 141 
ln»ru»ste marriages, 47 

L(^ of caste of entails forfeiture of civil rights, 
27. 

CASTE DISABILITIES REMOVAL ACT. 27 
C^RITABLE AND RELIGIOUS TRUSHS ACT. 

CHARITY 

ChanUble Endowmente, 632 
Cypres doctrine, 639 
Gift to charity when void, 633 
Child m the womb, 927 
CHRISTIAN 

Effect of convemuo to Christianity, 27 
Mamage with Chnatian converted to Hindmsm. 

COMMENTARIES, 4 
Authority of. 4. 

Duty of Judge in relying on, IS 
Emimeration of, and their authors, 5 
Gave rise to the different schools, S 
Source of Hindu Law, J 

What schools are governed by which commen- 
taries, 5 

OOMPROMl^ BY 
Guardian, 196 
Manager, 305 
Widow, 566 
CONCUBINE, 219 
Maintenance, her only right, 220 
No right against paramour, 220 
Right against paramour’s estate after bis death, 
220 

Right when enforceable, 220 
Cognate, 828 
CONSTRUCTION 
Authority to adopt, 104 
Devise to a woman, 47! 

Gift, 470 

Gift or devise to sons, 264,449 
Persona dcstgriata 451 
Wills, 469. 

CONVERSION, 22 
Convension to alien faith, 23 
Conversion to Hinduism, 22. 

Effect of conversion of civil rights. 27 
Effect of conversun on guardmiiship. 192 
Effect of conversion on mairiage, 62 
Effect of conversion on tight |o give in adop- 
tion. 140. 
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OM WW toR— -(CoRtJ ) 

Retention ot the old la«, whether penniasibic. 

26 

Right of wrvivorship, if affected. 27 
CO-PARCENERY— See Jout Faimly 
CO.WIDOU’S-See WIDOW 
CRpWN 

Right of succession. 520 528 
Rights and liabilities as nltiania haena. 519 
CUSTOM, 12 
Cessation of custom, 12 
Class custom, .15 
Court’s duty, 16 

Distinction between usage and custom, 16 

Essentials of, 15 

Evidence of, 13 

FauDHy custom, IS 

Family usage. 15 

Immoral cualosn, 17 

Invalid custom. 17. 

Kinds of custom 15 
Local custom. 15 
Nature of custom, 13 
Onus proof. 16 
Opposed to public policy, 16 
Proof of custom, 13 
Source of Hindu Law. 12 
CUTCHI MEMONS, 25. 

Applicability of Hindu Law, 25 
Cutch Memons Act, 26 
CYPWES DOOTRINE. 639 
DAlVA-»e MARRIAGE 
DAMDUPAT, 374 
Applicability. 374 
Extent. 375 

t.\NaNG GIRLS 17 
Adoption, 17 

Adoption for prostitution 17 
Applicability of Hindu Law, 21 
Succession, 548 
DATTA HOMAM 
Nature of, 148 

Whether necessary for valid adoption, 148 
DATTAKA— ffee’ Adoption. 

DATIIAKA CHANDRIKA, 6 
DATTAKA MlMAMSA, 6 
DAUGHTER 
Gift to. 341 
Heirship, 489 

Limited estate except in Bombay, 490 
Maintenance, 223 
Marriage expenses, 60 
Natuie (rf her estate, 496 
Preference among daughters, 489 
Right of residence, 236 
Share as against illegitimate brother, 488 
Survivorship, 489 
To property of father. 489 
To property of mother, 540 
UnehasMy if a ground of atduaioo, 490 
Illegitimate daughter, 491. 
□AUGHTER.IN.LAW. 

Moral duty to mainmni, 234 


lhwihtar-iminw>~<Oimd ) 

DAUGHIER’S DAUQHTER. 

Heirship as btndhu, 506 
Statute^ heirsbip, 506 
Stridtiana heir. 540 
DAUGHTER’S SONS. 

Adoption of, 145 

Heirship to grandfather's estate, 491 
Heirship to grandmother’s stridhana, 542 
Per cnima Succession, 491 
Spes succosgionis, 492 
Succession as full owners. 491 
Tenants-in-common, 492 
When take as joint tenants, 492 
DAYABHAGA, 6 
Authm-ship, 5 

Comparison with the Mitaksbara. 6 . 

Doctrine of spiritual benefit, 522 
Joint family, 377 
DAYAKRAMA SANORAHA, 6 
DAYATATWA, 6 
DAYAVIBHAGA, 6 . 
l^AFNESS, 477 

Ground of exclusion from inhenunce, 477. 
DEBTS UNDER THE DAYABHAGA. 3.79 
DEBTS UNDER MITAKSHARA— Sm a(M> 
Alienation 

Acknowledgment of debts by guardian, 198. 
Avyavahanka debts. 338 
Manager, 319. 

Benefit. 319, 332 
Burden of proof, 324 
Widow, 565 

Co.paiccner’s debts, 355 
Insolvency of coparcener, 370 
Liability of his separate property, 3}6 
Liability of his undivided interest, 317 
Neccuity for decree and attachment during hJs 
lifetime, 318. 

Darodupat, 374. 

Donor'a deb^ 317. 

LiabiUty of donee. 317 
Extent of liabiUty, 317 
Rith^’^ 356 
Burden ot proof. 324 
Anteoedent d^U, 341 
Avyavabarika debts, 337 
Definition, 337 


Son’s non-liabOity m respect of, 336 
Debts not attracting pious otmgMioA, 336 
Duty of son to pay debto n^ffier tUegal nor 
immoral, 329 
Extent of. 329. 

Nature of. 329 

Execution— pwdiaser’s righM. 365. . 

Legal neoeanty, 379. 

^” 3 ^*****^* pre-partitKm ilabts. 328 

Onus ot ipooi 348, 349. 

Effect of father's insolvoiey. }|0. , 
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PkHtt oMitatiaii tH Mti, fitaubon nM gr«Kt- 

Ktmn of oxocucion poicimoft joo 
S ite on execution, whit pine*. 360 
Setting aside altemtioiti, OMl ilinee's equities, 
362 

Son’s liability for father's pre-partffioa debts, 
328 

Son’s Remedies OAdir the Civil Procedure Code. 

361. • 

S 0 i 4 whedter cun be adjudicated for fatbef*i 
debta 361. 

Sooiees of ItabiU^ 316 

Tiine'barred debts, ^2 

Vyavaharika debts, 338 

Who can altenate for farter’s debts. 344 

Ouaidiaii'b debts Ste aoo Minor. 

OadHdr’s f^t aagfaM Miaoes Ssfilte. 203 
Debte to be JiistiiM Inr neoSssIty for btnding on 
the minor's esttte, 206, 798 
Instwioes of necessity, 320, SM 
HudwiMPs debts, 583 
MMem’t liability to fny, 585 
Religious duty to pay dSen barred debts of 

Inaolveaey in Joint Family, 364 
Liability ol heirs, 317 ^ 

Liabiiim of successor in impaitiMe estate, 6M. 
Mabant’s debts. 644. 

Maintenanoe has no nrlmfte over tWs. 2R1. 
Manager's debts in ^ftt Wbily. 32<^ 355 
Business debts, 369 . 

Condidans necessary for binding otbor Members, 
356 

Benefit, 320 
Oneditor's rights, 355 
Oeditor when protected 355 
Inatawea, 328, 322. 

Neceuity, 320. 

Distmetion between benefit and necessity, 320. 
In s olvency in fniat tendly. 369 
Inaidvsocy of manager, 369, 370 


^ fc*ber’* <W»t. 372. 

Adjudication of minor, 373, 

New busincm «nd debts, 368 
Onus of proof of neeasHty. 324 
Panoml liability of other mwab ets , 365. 

Pum naaeteltK 328. 

ftrt^ ^ tmg provide for family debt^ 400 
ShrtinIPs 

linMIhy for pra,«artiti«a dabte of father. 

lladiiig on «W foMr. 
diMa, it|g|bw fiii baiM#d, 


DECLARATORY SUFIS 
By reversiooem-Saa Widow 
Debutter Property — Sti RetigioM EndowmSiHa 


DECREE — Sae Debts 
Binding nature of decree iMaiixt 
Coparcener, 299, 311. 317 
Father. 328. 336. 343, 348 
Mahant. 649 
Manager, 299, 311, 319 
Miaor. 197 
ShiAaft, 649 
Widow, 565 

Oonqiromise decree against wMOw, 565 
Maintenance decree, whedter a clMiifa, 226 
Personal decree against widbte. 56S. 

Whether binding on the revOtiioiMr, 565. 
Reveniooers and Res In d l rntn . 619 
D* facto Guardia n Se e Guardian 


raORADATfON 
No bar to adoption. 106 
No bar to gwudiainbip, 192 
No bar to sucemnon, 479 
Suecesnon to degraded woman, 547 


raVISE— See Will 
DHARAM 

Gift to Dharam void 634 
DHARMA SASTRAS 
writers of, 4 


DIGESTS, 7. 

Authority and authors. 8 
DISQUALIFICAtTONS 

See alto Adoption, fnheritanee. Maintenance. 
Mantege, Partition 

Right of sons of disqualiSed Mr, 4tl 
Validity of deviae to disqualified heir, 453 
DISSOLUnON OP MARIUACHI, 62 
Divorce Act, 64 

Divorce not pemiitted by Htodu Lnw, 63. 

Native Oonverts Marriage Dissolirt'on Act, 63 
Validity of Cuetomary Divorce, 62. 

DIVEOTING OF ESTAIS. 

Adoption, 158 
Aaoeticiam. 479. 

PostbumOTU heir 480 
Remamago of widow, 64 

DIVORCE-See DIStoLUTiDN OP MARRIAC^ 
DONATIO MOimS CAUSA. 455. 

DUMBNESS 

Ground of exelusion from mheritanae^ 477 
DVYAMUSHYAYANA, 178. 

PXOESr SON. 

Adoption of, whedier. valid. 144 
lye^taMteiii. 4t)7. 

EQUmES-Ssa ALlENAIlOity PAWIfllON. 
ESCHEAT. 519 
E JTOF P PL , 178. 
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EMorM— (C mM4 ) 

Estoppel against leveraioners 592 
No cstoppd about a matter of <^*nioa 176 


EXCLUSION 477 
From inhentanoe 477 
Grounds for exclusion 
EquiUble 479 
Idiocy 477 
Murder 477 
Mental 477 
Lunacy 477 
Moral 478 
Unchaatity 479 
Physical 477 
Blmdnesa 477 
Deafness, 477 
Disease 477 
Dumbness 477 

Want of a limb or oigan 477 


Social 

Illegitimacy 478 
Loss of caste 478 
Prom partition 
Disqualified coparceners 41 1 
Reopening of ^rtition on removal of disability 
411 

Ground of exclusion only personal 479 
Hislility 479 

Statutory modification of the grounds of exclu 
Sion 477 


FACTUM VALET 9 
Applicability in Hindu Law 9 
To adoption 10 
To mamage 10 

Cures only breach of moral precepts 10 
Does not validate violation of legal prohibi 
tions 10 


FRAUD 

Consent for adoption by fraud 123 
Marriage by 55 
Reuipening partition 431 
Full-blood and half-blood and uterine blood 826 


GAINS OF SCIENCE 271 
OANDHARVA MARRIAGE. 37 
CIbtolete 37 

GIFT UN1»R THE DAYABHAGA 448 

GIFT UNI»R THE MHAKSHARA 447 
Absolute estate gift to females whether confers 
471 

Accumulations 454 

Appointment power of 455 

Capacity to make a gift 447 

Capacity to be the donee 451 

Completion oi gift 447 

Cmidition repugnant to estate created 457 

Condition subsequent 456 

Conditional gift 456 

Construction 470 

Contingent and vested interest, 457 


Copaiceners gift 448 

Creation of estates unknown to Hindu Law 454 

Cypres Doctrine 470 

Death bed gift 455 

Definition c4 gift, 445 

Dharam not a valid object of gift 470 

DoMtto HOrtia cauw, 455 

Effect at mainbenaoH daim. 239 

Estate taken by females under gift 471 

Fathers gift 449 

Fonn of gift, 446 

Gift of income 455 

Gift to a dasa, 453 

Gift to chanty 470 

Gift to daughter 449 

Gift to females, (nature of die intereat taken) 


FAMILY ARRANGEMENT 
By widow 366 

FAMILY BUSINESS 305 
Debts 310 
Extension 313 
Managership 308 
Minors liability 312 
New business 368 
Partnership with strangers 309 
Widows right to continue 258 
FAMILY USAGE 19 


FATHER— See ADCM>TION ALIENATION 

DEBTS GIFT INHERITANCE JOINT 
FAMILY MINOR PARTI DON 


FEMALES 

Female hei a— Sec Inhentance Stndhana 
Gift devise to-See Gift Will 
Limited estate— Sra Widow 
Stndhana— See Stndhana 
Succession to— Sec Stndhana 
When auccecd as foil owners 509 
Fragmentadon of holdini^ 834 


Gift to sons, 264 449 

Gift to two or more persons 452 

Gift to unborn person 453 

Gift when completed. 447 

Illegal conditions, 457 

Immoral condition 457 

JouLtenancy 452 

Life interest can be reserved 455 

Maintenance not affected 239 

Minors MR 447 

Natora the intnwt when sons take 11 

Petaons qualified to take 451 

Power of appointment 455 

Power of fa^ 450 

Repugnant conditions, 457 

ResemUoo of life-interest, 455 

Revocatiott of gift 463 

Ri^ of femake over their Stndhana 536 

Ride ^inst gift to unb(m petsona, 453 

Empdons to the nde 4M 


Statutory modifloktioo 454* 
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StrkKuuia p rop ert y, S3S 
Subjeet-imttw ot gift, 4S0 
Aooeetral property of the sole surviving co 
percener, 4S0 

O^ieemiry interest cuinot bt gifted, 448 
Imprtible estate can be gifted, 4S0 
Religious office whether can be gifted, 665 
Seperate property can be gifted, 448, 

Stndhana property, 536 
Tagore c ane, 4 58. 

Trusts, 45» 

Vested and contingent interest, 483 
Widow's gift, 590 
GOTRA AND PRAVARA, 47 
GOTRAJA SAPINDAS. 520 
Female gotraja sapindas, 520 
GUARDIANSHIP-flee Minor 
HALF-BLOOD. 

Postponement to full blood in suoeeision 483 
Reunion and half-brothers, 437 

HALHED'S CODE. 7 
HEIRS— Bee also Inheritance. 4T6, 938 
Disqualified bene— Set Exduaon 
Female heirs, 521, 551. 

Limited estate of. S5t 
Bxoeptiao to^ 551 

Liability to maintain all those whom the late 
nudnSS***'" 234 * bound to 

Liability to pay the debts of the late propnetor 


HINDU 
Definitiob, 18 

HINDU AOOPTKH4S AND MAINTENANCE 
ACT O-XXVm OP 1956 ) 

ADOPTION. 1158, 1162. 

Adoption \ty widower, 1191 
Annulment of the prcvioua law, 1166. 
Application of the Act, 1156 
Cancellation of adopbon, 1193 
Ceremonies of adoption, 1180 
Giving and taking necessary, 1181 
Datta Homam not neceauiiy, 1180 
Court. 1174 
Definitions, 1160 

Delegation at authority to give on take in adop- 
tioii. 1182. 


Effect of edoptiott. 1182 
Ttansriantation of the diikl to the new 
faiS^ 1183 

Crssation ot ties hi the natural family, 1183 
Bxcaptiona, 1184. 

S!) nen^eitare Of vested li^ts, 1183. 
(iU) Bon-divesliiiect of pnwertv, 1186 
^iooiMwamob of old options, 1185. 


Hbsdn AdeptMma and Malnwnnnri Asl (CanM ) 

Prssumpuon from registered deed of adoption. 
1194. 

Prohibition of oonsideration for adoption, 119* 
Requiaites of a valid adoption, 1158 

CAPACITV TO GIVE IN ADOPTION 
Adoptive parenu cannot give. 1173. 

|ihtlM*8 capacity to give, 1171 
Consent of wife if neoesttry, 1171 
Wife’s coaas nt not necessary if she has renouneed 
the world, 1171. 

Methcr*s cn p nc l h’ to give, 1171. 

Can dve only if father is either dead. 1171 
or Insane, 1171 

or a convert to another religioo, 1171 
or IS a sanvasi, 1171 
Geaidimi's eepac H y to give, 1172 
Osn give oniy if there is no one c ompe te n t* 

1172 

cannot give without tiic permisaion of court, 
1172 

Considenilioiw. 1173 

CAPACITY TO TAKE IN ADCMTffON 
Adepdon by n mnK 1164 
He can be bachelor. 1164 
He can be a widower, 1164 
He can be a married man. 1164 
Husband cannot adopt without wife’s omnent, 
1164 

Consent of wife, 1165 

Wife's consent not necessary if she is a can. 
vert to some odier rebgion or has rrtinqiiitiu 
ed the world or w insane 1166 
Attainment id ma)ority necessary, 1164 
Must be of sound mind, 1164 
Adoption by wowm, 1166 
Adoption of son and a daughter, 1169 
Mutt be a major, 1166 
Must be of sound mind, 1166 
By unmarTied woman. 1167 
By married woman. 1167 
Widow can adopt, 1167, 1168 
Wife who has bm divorced, IMB 
Wife of a void on voidable uarriaK IIC8 
Woman under coverture cannot adopt ti nl i im 
the husband is insane, 1166. 
or has relinquished die world. 1166. 

'IIAPACTTY TO BE ADOma>. 

Persons who may be adopted, 1174. 

Adeptlui of a »■. 1174. 

He must not have been previoaBly adopted. 

He miist be a Hindu. 1174. 

He mutt not have been maivied, 1175 
Exception when there is a cosIoid. II7S 
He^murt not have eompicled IS yenrs of aps. 

E»i»tion where tt a custom. 1194 
Adoption of a deughtai, 1179. 1189 
She must be a Hindu. 1179. , 

She must not have been previaMSilf niepted, 
1175. 

She miMt not have bean manaML I17S 

Exception where la a cMMona itTTv 
She^^ hnt hato c oipM rt Iff paw^^ tSdi 
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IWh ii wilHiiBi ^or ■ t«Wl ■Jb^ Wb ^ IVtl 
WOOM «idcw«iiig mwt be 21 yem ol4br than 
the boy m adopts, 1177, 1179. 

Mao adc^of must be 21 years oldBr than the 
daugMer he adopts 1179. 

Adopter at a boy should not have -a son, s<mi's 
son or son^ son aliv«, 1178 
AdMiter of a daiigblar shouM not have a 
Hindu dnuahtar or son’s daughter alive, 
1178. 

Frobibitiop of certain payments, 119S 
Effacii af a Ha p l I a n 

Does not affect the powers o/t dispoeitioa of 
property by tha adr^ive patents, 1187, 1193 
Adoptee does not forfeit righta vested in her 
or him, 1186 

Adoptea doen not divest any estate vasted in 
another, 1186 

Reaolts of an invalid adoption, 1193 


Klghtn of ad 

P ower s of 


RKIKT. 


disposition by gift or will not 
187. 

Saving of rights under invalid adoptions, 1193 
ci relation-badc no longer apidkaUe 

SimuUanedna ad^ions, 1180 
Seopa af See 11, 1177 
Soope at Sac 13, 1187 
Scope of~^ 14. 1190 

MAINmfANCB 

Alteration at malntenanoe, 1221 
Amount of nudirteBance. 1217, 1218 
GonsMeiadoat in (he case of 
v|«a, 1206 

CUIdreh of, 1209. 1211 
Parems, 1209, 1211 
dependu8i, 1211. 

Apfdicability of the Act, 11S6 
Award of ancais, 1219 
Debte to have pHority, 1222. 


Rlndn AdoptlOM and hinl nteimnct Act>-4Can(d.). 
Personal liability of son dnrf I2l4 

inability to maintain t h a m eai vm nsenmnrj, 
1214 

CKiidless atep-motber ia niao entitled, 1289 

WIDOW’S MAfldUBNANCB, 1213 
WIDOWED DAUGHTER-IN-LAW’S 
1206, 1207 

She nniat not have the ability 

herself from her own i ' — 

or from the estate, i 
or mother or son or 4 
1208 

fathar-in-fatw must have manna from ar^tce- 
nary property, 120? 
she ahouki not have taken a abara in 
nary property, 120?. 

She abould not have temarried. 1207 
WIFE’S MAINTENANOB. 1196, 1197 
Separate maintenance payable in ease of — 
deaartion by the huiband, 1199 
hit cruelty. 1199 
his suffering from leprosy, 1200 
bis having another wife, 1201 
his keeping n concubine in the same houaa, 
1202 

his habitually living with a concubine, 1202 
hia convenion to another r^lgion, 1205 
other juatiiiable ranaona, 1204 
her vDchastity makaa her forfeit her rig^t, 
1205. 

.ler conw — . 

Priority of'debu as against i 

1222 

18, 1197 


Scope of Sec 

Soc^ of Sec. 20, 1211 
Scope of See 2^ 1218 
Seope of Sec 25, 1220 
Transfer of property and maintonance ri|dd. 
1223 ^ 

HINDU MARRIAGE ACT (XXV OF 19SS), 9S8 
Alimony, K)89, 1090 

^pcals from dacrecs and orders, 1119 
Applicatien of die Act, 961 


Dsdnidoii of nUntenance, 11(0 
Maitdmihoe taaffd, 1223 
Nbn4t&ida has no rij^t under the Act, 1220 
Puiaoni entitled to tnaltrteaence. 1211 
fgiNnV r&M, 1211. 

FMBennl lUbilfry of the parents. 1211. 
right of both legitimate and illagitiihnte 
chiktren, 1215. ^ ^ . 

both and mother pccaoaally liebk^ 121 i 

aveitability only during minority M cniklren, 

ChiMten must not ba in g poi^tioa to mainUin 
tfamamvae out of ^fr enpUlgs or pro- 
perty: nonmvniinbllity, to dmiphier after 
marriage; 1211 

. _ , 1212. 

1 of dhpaiMhmai. 1212, 

dan of depandanti, 1212. 

liability af hrira at deo ma c d Hiadd.out af 
MlMe. iliM Ndiari MUMher depfndant. 1212 


It up ns a nMmbef, 965 
OeraBonics of mniriiga. 9?6. 
custom^^ritas of eldier party neohuiy anpu- 

Conditidns for valid marriage, 970 
neitfaer party should have a spoose. 910, 
neither abooki ht of unaound mind. 972 
bridegrooni should be a maJpr, 972. 
bride Riauld be maw ths^l ymin af 972 
parties ahould not be within probiMaM feta- 
tbMMldp. 987. 97f . 

^ ^ non-m^ndaa, 966, pyi. 

ill arntrlngi. 974, 


Oonatnietioa of An AoL • 
Qiatody of lUS. 
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||M> ) 

Sissn8/®^‘"“ 

SetoUl H«iiiate Aa end diasoluUoa of Hindu 

mrrimh m* 

Alternnu relwf in divorce ffoceedmgt. 1044 
Divorce by mitiiad cooeent, 1044 
Gteefede for Divorce, 1013 

voluntaty mkuoI interoourae. 1015 
(b) cooveraioa, 1036 


(c) boMondoee* of ndod. 1037 
(« Ifvroey. 1038 

vcMf^ dieeue, 1098 
ft) reouiMistiaB of tibe wotld, 1038 
W not heerd of for 7 yeen. 1039 

bOB-ceeumpuoo of cobebitetioo, 1039 
(h.l) noo-oohobiutioo after decree for mam 
tcoaaoe, 1043 

a 2) fepudiation of marriage by wife 1043 
I oon'campliaiioe with decree for oooju^ 
n^ta 1040 

(j) second marnage 1042 
Oi) uonatutal offeoee 1042 


Bxpensee of lituation 1092 
Exceptioaal faaiwip and c 


lip and exceptional depravity 


Fono and ooatwrtt of petition 1058 
Hindu marriage, 976 
Introduction 958 
Madras amendment, 977 
Overriding effect of Act, 968 
RegiatiatloB vt Hindu marriagea^ 977 

GUARDIANSHIP FOR MARRIAGE, 974 
When consent of guardian unneoeasaiy 974 
Injunction against marriage, 975 
in enmen proceedinga, 1062 
Injunctioo 975 
Interim alimony 1089 
Interim maintenance 986 
Judtetal s^ration 990 
What u judicial wparatwn 990 
Scope of eaquiiy and perspectivea 991 

GROUNDS FOR 

dcaerUoat. 1029, 1031 
nuelty. 1020 
virulent leproey 1038 
, veowenl disease 1098 
inaarnty, 1037 

Imppten^y of respondent 996 
pTMUMicy at thne of maniage, 1009 
SMlity and batreimew, lOQl 
Juriametioo ot Court, 1054^6 
Lt^ituoacy of cfaUdren of vpM and vol#Me 
Pjhrrigiins, jiOSO 

linaitatioo for divorce pettSon, 1046 
Ma tm an ance j | nj» n|i Rli and nRptMea of pro. 


Hlattt Mnnriata Acl->(Caaii ) 

Peopltiea, 1051. 1053 
Permanent aUmooy, 1089 
Procedure, 1062 

apfdicatioo of the avil Proaedwe Cod#* 1099 
pMtion, 1058 

pownr to transfer petitione 1061 
special provision relatiag to trial etc of pag* 
tione, 1061 
penalties, 1053 

Prohibited .degrees, 967, 973 
Proof of sexual intcrcoutse 1046 
Hindu Marriage Register, 978 
AdmiMibUity in evtSnee 977 
Relief to reepondent in OlyoKO pr oce ed i ng s, 
1091 

Remarriage of divoicee 1049 
Ret indientn 1079 
Restitution of conjugal rights 977 
fFisiitapadI, 976 

Sapindaship for marriage, 964 965 
Savings and Repeals, 1123 1124, 1125 
Scope of S 11. 993 
Scope of S 12, 996 
Scope of S IS. 1049 
Scope of S 23 1065 
Scope of S 24 1092 
Scope of S 25 1101 
Scope of S 28 111 
Void marnage 993 
Voidable marriage 995 
grounda for avoidance 995 

HINDU MINORITY AND OUARDIANSHDP 
ACT pOOCn OF 1956) 

Act supplementary to AM Vm of 1890, 1126 


libiatanniiBh 110 


llaet Hi ID$ ^ m 


Appeal against refusal of pcnnission 1142 
Appfacation for permissioa, 1141 
Procedure 1141 
Application of the Act, 1127 
Conaideratioa in appoiiiting jaiardinn, 1135 
CoBveirioR of guardiao, nA 
Gouit haviiig jurisdiction 1142 
Qistody of Bunor’s property 1132 
Custody of minor's pnison, 1133 
Oe fncio guaidianship aboliibed, 1129 
Drtmtioiia 1128 
Guardinn 1129 

Gaardfawhip for adoplad child, 1135 
Inciq^ty of minor to aM as giMrAnn of pnpnrtw 

Bfinority 1128 
Natural guardian. 1130 
Father, 1130 

SSSt"?*) 

GuanfannalM foe lUegitininte dittd, 1190 

1139. 

POWERS OF NATORAi. <|IMROIAh^ UM. 

jlWnlMloii cf Court. 1199 
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HtoAi Mtaorily aod Gantfaaddp Act-<CimlA). 

Pcimisbion granted only for necessity or benefit. 
1139 

Procedure for permission of Court for transfer. 
Il4i 

Voidability of excessive alienation, 1140 
Personal Covenant 1139 
Procedure for proceedings under the Act 
Step-father and Step-mother. 1134 
TemumtUon of natural guardianship on conver- 
sion of guardian, 1134 

RcnunciaUoa of the world by guardian, 1135 
Testamentary guardian, 1142 
Appointmeot by father, 1143 
Appointment by mother, 1145 
Compebtion between testamentary guardians. 

Guardian in respect of person, 1142 
Guardian m respect of property. 1144 
No testamentary guardian for joint family mte 
rest, 1152. 

Power to act only after death 

Powers of natural guardian available, 1144 

Removal of guardian 1156 

in the will govern powers of guardian, 

1144 

Scope of S II. 1151 
Scope of S 13. 1155 
Unsoundness of mind. 1002 
Wetfare of minor jiaramount consideration, 1155 
HINDU SUCCESSION ACT (XXX OF 1956) 

Agnatea. 827, «69 
Agncultural holduigs 
Aliyasantana law, 827, 835 836, 861 
Application of the Act. 816 
Ctanges cRccted by the Act, 813 
Child in the womb, 927 
Cognatea. 828, 869 
CognaUc order of succession 955 
Commencement of the Act 
CompuUtion of degrees of relationship 873 
Conveit’s descendants cannot inherit, 937 
Coparcenary property and ikvolution of interest 

Cessation of family custom 829 

^ Qwtoi^not'*to*be opposed to public policy 829. 
DefiniUon and InterpreUUon, 82S 
Devoluuon of interest in coparcenary property. 


HbMhi Succession Act— (Omtd.) 

Degiees of ascent and descent 872, 87 3|, 886 
Devolution by survivorship 840 
divided copareener’s posiUon legarding right 
to ahaie 854 

excejition to the rule of survivorship 842 
gifts and other alienations by coparceners 845 
liability for coparcener's debts, 851 
quantum of share on coparcener's death, 854 
when a male Hindu dies 837 
Devolution of interest in tarwad property, 857, 
858 

Disqualification by murder, 936 
Distribution among heirs of female, 924 
Distribution of property among heirs in Class I, 
863 

l^stribution of property among heirs m Qass 11, 
Dwelling house. 933 

Effect of disease or defect of heir on his right, 
938 

Female Hindu, 884. 

Full-Mood, half blo^ and utenne Mood. 830i 
926 

Heir. 830 

Heu of disqualified heir, 938 
History of the enactment, 812 
Intestate^ 831 

Mode of succession by co-heim 927 
Marumakkaltayam law 831 858 925 
No disqualificaion on account of disease or 
defect. 938 
Nambudn law 831 

Order of succession among agnates, 870 872 
Order of succession among cognates 872 
Order of succession to females 917 924 
Order of succession to males 863 
Overriding effect of the Act, 832 
per capUa succession 820 
Persons governed by the Act 817 
Converts to Hinduism 824 
Hindus by religion 817 
Hindu dissenters, 818 
Hindus in fMeign countries 821 
Illegitimate children 823, 831 
LegiUmate children, 822 
Persons who are not Chnstians, Moslems 
Parsecs or Jews 819 


alienation by coparcener 848 
alienation by father 845 
alienation by manager 846 
Andmalies in succeusion 853 
coparcenary 840 

coparcenaiy and Hindu Womens Right to 

Prop^y Act, 839 

coparcenaiy projierty 839 

oopeicener’s death leaving female heirs in 

Cbss I. 853 

Death of alienating female prior to the Act 
911 

De^tfat ^ dscrw tegardigg invalidity of abena- ^ 


Scheduled tribes 821, 827 
Preference of full blood over half-blood 824 
Frefercntlal right to acquire property 929 
Presumption in case of simultaneous deaths, 928 
Prevention of fragmentation of holdings 834, 
fVimarry heirs, 867 
ftimogeniture 836., 

Property of femailP Hindu to be her absolute 
property, 874, 884 

Pfdperty must be in iM- possessktii, 876 
Properly meaning of 883 
Retrospective effect of S 14, 885 
Souroee of aoquisitMa 
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Mb S m b wIw i Act-HCooML), 
floiuttuatiaa of deereet, etc 911 
DeviM 888 
gift, 895 

nmintefiMioe grant 892 
Partition 891 894 
purchase 898 
prescription 900 
skill or exertion 897 
acquisiuon in any other manner 901 
inheritance 886 
Meaning of possessiQn 877 
position of woman — 
who has leased the propeity 908 
who has mortgaged the property 907 
who has sold the pre^rty 90^ 
who has sold prior to Act but who continues 
in possession 905 910 
who has agreed to sell 910 
joint female holdeis and a'ienation 911 915 
right to possession 90S 

presumption when woman is in poss ssion 903 
leetncted estate under instruments decrees, 
etc 903 

Name of the Act 815 

Non Hindus to whom the Act appites 820 

Position of coheiresses 915 

Prevention of fragmentation of holdings 834 

Pnmogeniture 836 

Remarriage of certain widows entailing forfeiture 
of nght to inherit 936 

Rules of succession in the case of females 917 
Rules of suceession in the case of males 863 


Scope of the Act 812 837 
Scope of Explanations (1) and (2) to S 
855 856 


6 854 


RtadB Ac«><Oa^). 

SuccesHoa to females, order of heirs 917, 924 
son dau|d>fcr and huahaad, 919 
children of pie-deceaaed son or danghter, 917. 
918 

husband s heirs 920 
moihcr and father 920 
heirs of father 921 
heirs of the mother 921 
Succession to female regarding property inbent 
from narenta 921 

son, daughter and issue of deceased am or 
daughter 919 
heirs of father 921 

Succesbion to females inhenting property from 
husband 922 

Succession to males order of heirs 863 
son 9^2 943 949 
daughter 943 947 
widow 941 947 
mother 941 947 
son of p c deceased son 947 
daughter of pre deceased son 948 
son of a pre-deceased daughter 948 
daughter of pre deceaaed daughter, 948 
widow of pre deceased son 949 
son of a p L deceased son of pre-deoeaaed 
o 949 

daughter of a pre deceased son of pre.deoeaaed 
son 949 

widow of pre-deceased son of pre-dcceased 
'on 949 

father 950 

son s daughter s son 951 
son s daughter s daughter 951 
brother 951 
sister 953 


Scope of S 7 858 
Scope of S 8 866 

Scope of S 9 870 

Scope of S 10 871 
Scope of S 11 871 
Scope of S 12 872 

Scope of S 13 873 

Scope of S 14 874 

Scope of S 15 918 

Scope of S 16 924 
scope of S 17 926 
Scope of S 18 926 
Scope of S 19 927 
Scope of S 20 928 
Scope of S 21 928 
Scope of S 22, 930 
Sbope of S 23, 932 
Secondary heirs 868 
Sfloomd marriage of femate Hindu, 923 
Simultaneous suooesiloa, 873 
fecial provisions legaiding dwelling houses, 932 
Siiedai provisions r^rdlog maruntekkaUiayis, 
831, 858 925 

;^l^aj|^^ ^wiaiom ^regartteg ponons governed 


daugter s son s son 953 
daughter $ son s daughter 953 
daughter s daughter s son, 953 
daughter s daughter's daughter, 954 
brother s son 954 
sister s son 954 
brother s daughter 954 956 
sister s daughter 954 956 
fathers father 955 956 
father s mother 954 
father’s widow 954 
brother's widow 954 
father’s brother 954 
father's sister 954 
mother’s father, 9^ 956 
mother’s mother 9S6 
mother's brother 956 
mother’s sister 956, 957 
agnates of the deceased 954, 956, 957 
cognates of the deceased, 956 
Right of Government as to ultiiuite heir, 938 
Surrender by widow, 946 


Tenancy in-commoii. 937 
Tanitonal extent, 815 
IWamentaiy toceeedoa, 939 


m OMf of ^squabcM (wirg, 938 ^ tiy member of faiwatd, 86| 

tenrion o» ^ Will by Mitaka^ cofMxtm. 944 

IiL~80 ^ 
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KlNDt} LAW 


HlBiB m»am^ RcMnli«» Act. 45. 
mNDU WOMEN'S RIGHTS TO PROrulTY 
ACT (XVm OF 1937). 

Daughter-in.law, 764 

Effect on coparcenary, 743 

Maintenance. 754 

Operation of Act, 742 

Lial^ility for debt<. 755 

Effect on Dayabbaga Succession, 743 

Effect on Mitakshara Succession, 744 

Alienation by widow, 757 

Apostacy of widow, 757 

Widow’s position. 747. 755 

Remarriage of widow, 747 

Unchastity of widow, 747 

Conversion, 757 

Introduction of new heirs, 744 

Partition, 748, 753 

Illegitimate son, 750 

Challenging alienation, 751 

Statutory co-heirs, not coparceners, 747 


Sec Religious Endowments 
ILLATOM ADOPTION, Sec adoption 
ILLEGITIMATE DAUGHTER 
See Maintenance and SCridhana 
ILLEGITIMATE SON, See Inheritance 
Maintenance 
Partition 
Succession 

IMPARTIBLE ESTTATE 
Auction, 697 
Alienation 694 

Ancestral impartible estate, 697 
Burden of proerf of impartibility, 693 
Cannot be .created by contract, 691 
Coparcenary in, 697 
Creation of, 691 
Oistom, 691 

Family arrangement, 691. 

Grant by Crown, 691 
Debts, 697 
Gift of, 694 
Improyementis, 696 
incidents, 694 
Income, 697 

Joint family property, 691 
Liability for debts of prior bolder, 697 
Lineal primogeniture, 700 
Maintenance, 675 
Ordinary primogeniture, 700 
Partition, 692 
Posiuon of females, 701 
Prunogemture, 694, 700 
Lineal and ordinary, 700. 

Presumption, 700 
PnmogMiture ammg sons, 700 
Rights of junior members, 695 
Succession under the Dayabbaga, 702 
Succession under the Mitakshara. 698. 
Competition among sonn, 700 
Illegitimate sons 700 
Position of females, 701 
Primogeniture, 700 
Succession by survivorship, 701 
Whole-Mood and half-blood, 701 


Hteda Woma's Rights to PMFsrty Art (OsMAJl 

When ancestral impartible estate ceases to be 
joint, 697, 698 

When separate property of the holder, 694 
Whether can be loint family property, 691. 
Will, 694 

INHERITANCE See also HINDU SUCCESSION 
ACT 

Alteration of the rule of inheritance, 481 
Ascertainment of hcini, 484 
Asceticism, 484 
Bandhus, 484 

Difference between rules of succession to males 
and females, 483 
Divesting of estate, 480 
Effect and extent of disability, 479 
Equitable disqualifications, 479 
Exclusion from inheritance, 477 
Foundation of the rules of inheritance, 476 
Fresh stock of descent, 481 
Heritable property 484 
Illegitimacy, 478 
Joint tenancy, 482 
Mental disqualifications, 477 
Modes of devolution, 481 
Mora' disi^ualificaUons, 478 
Physical disqualifications. 477 
Principle of representation, 482 
Rcligioui disqualifications, 478 
Sapindas 485 
Samanodakas, 485 

.Son, giandson and great-grandson, 486 
Sons of Anuloma marriage, 487 
Spes SucccssionH, 483 
Tenancy- in. common 482 
Vesting never in abeyance, 480 
Wholc-blood and half-blood, 483 

INHERITANCE TO PROPERTY OF MALES 
Dayabbaga 522 
Classes of heirs, 522 
Definition of sapinda, 522 
Determination of the order of succession, 525 
Rules for, 525 
Sakulyas, 528 
Samanodakas, 528 
Sapindas, 527 

Non-relations as heirs 528 
Reunion and heirship, 528 

Theory of spiritual benefit, 522 
CHijections to, 523 
Ultimate heirs, 528 
MAYUKHA, 522 
Order of succession, 522 
MITAKSIARA 

Alteration of the Rules of inheritance, 481 
Ascestism, 484 

IN BOMBAY PRESUXBNCY. 490 
Determination of heirs, 520 
Female bandhub^ 52] 

Female Ootnjg aapfmlas S20. 

Modes of dcvoiiition, survivo^p and inheri. 
tanot, 481 

Order of w c c aai tOB , 521, 922, ' 

Widow’s of BQlMja 020 
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■Mi W«M MgMi to fntm, AcMOtoMI^ 

IN OIHBR PROVINCES 
AieertoiiuMnt of heita, 494 
Bwdhui, 485, 508 
aaoM of buidbus. 508 
Atna bwidhiu. S09 
Matru bandbiu 509 
Pitbni bMidhiis 509 
Definition of bandhu, 509 
Detetminntion of hentable bandhus 509 
Divnsting of vested esUte, 480 
Rules for 490 
Effect of disability 479 
Exclusion from inheritance, 477 
Equitable, 479 
Illegitimacy 478 
Mental, 477 
Moral 478 
Physical 477 
Re'tgious 478 
Female bandhus S18 
Fresh stock of descent, 481 
Rules for detenniiung order of succession 
among bandhus, 509 
Samanodakas 485 508 
Definition, 485 

Detennination of the order of success on 
486 

Sapinda 485 486 
Definition 485 
Order of succession 486 
Heirs among non relations 519 
Crown 519 
Fellow student 519 
Preceptor 519 
Pupil 519 

Order of preference, 520 
Vesting never in abeyance 480 
Whole blood and half blood 483 

ORDER OF HEIRS OF MALES 

Son grandson and great grandson 486 
PriiKiples of representation 482 
Adopted son 453 
Illegitimate son 487 
Rules of representation 482 
Son brought 487 
Son of Anuloma marriage 487 
Spiritual succession 519 
Undivided son excludes divided son 486 


WIDOW 488 
Limited estate 488 
Provided she is chaste, 488 
Survivorship between co-widows 489 
Unchastity confioned by husband, 489 
Vestefi estate cannot be dm<<ted by unchastity 
481 

Daughters, 489 
q^ity not tocbssat^, 490 
E^ption uDWr the Dayabhaga 490 
Dancing girl, 549. 


lUegitiiBato daui^ter, 491 
Lulled estate 485 


iimted estate 485 
Exception in BciaiW ^ 


HiMto Wanto'a to PMfartiy Art (CaHJ 

M^ed daughter excluded by itmnarried, 

UMhaste daughter excluded by chaste, 490 
Wj^to-do daughter excluded by indifent 

DaughtM’s son, 491 
Abaolute estate 480 
Joint tenancy 492 
Pta' Ctodte Stiooession, 492 
E^^tioo in the case of impartible estate. 

Right when anses 492 
Tenancy m-commoD, 492 
Mother 492 

Adoptive mother, included 492 
Limited estate 492 
Position under Mayukha 493 
Re-mamage no bar, 493 
St^mother, if included 492 
Undiastity, no bar 492 
Father 493 

Adoptive father included 493 
Position under Mayukha 491 
Putative father includnl 493 
Step-father not included 493 
Brother 493 

Full brother excludes half brother 493 

Illegitimate brothers 493 

Inapplicability of the rule of repressotation 

Inheritance between illegitimate brothers 493 
Position of half brotheis under the Mayukha 
494 

Re union and half brothers, 494 
Undivided brother excludes divided brother 494 
Brother’s son, 494 
Full blood excludes half blood 494 
Per c^ita and not stirpital succession 494 
Rule of representation inapplicable 494 
Biother’s son s son 494 
Father’s mother, 505 

New heirs aider the Hindu Succeesion Act — 
See CX>MMENTAR1ES UNDER THE ACT 

HINDU LAW OF INHERITANCE AMEND. 

MENT ACT (D 0 ¥ 19X9> 50} 

Other sapinda heirs 505 
Statutory heirs 505 
Shmanodakas 508 
Bandhus, 508 

Order of succession among bandhus S12 

Preceptor 519 

Pimil 519 

Fdow student, 519 

Grown, 519 

Order of heirs on re union, 520 
INHERFFANCE 0¥ STRIIHIANA S32 
General principles. 537 
Abeeace of reUgioiis eteataot. 538 
Female issue praerred to male issue, 538 
'BtagitinuMqr is not a bsa 538 
LimiM estate to female 538 
Exception in Bombay 338 


r, 483 
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HMi iMm of UhcfitMW Ai M l aw t 

Prefcienoe to legitiinacy, 538 
Rule ol rejnfscDUtioa. inappUcablft 540. 
Stirpital suGoeasion, 537 
Tenancy-in^ooiinon, 538 
L/ncbastity no bar. 538 
Order of successioD, 538 
Dayabhaga, 545 
Anwadheyaka, 545. 

Ayauta;.a, 546 
Maiden’s property, 544 
Sulka, 544 
Yautaka, 544 
Mayukha, 543 
Maiden’s p'operty, 543 
Non-technical stndhana, 545 
Technical stndhana, 544, 545 
Anwadheyaka, 544 
Bhartndatta 544 
Sulka, 544 

lochnical etndhana other than those speci 
fically mentioned, 545 
Yautaka, 544 
Mitakshara, 540 
Maiden’s property, 539 
Stndhana other than sulka, 540 
Sulkha. 539 
Yautaka. 543 
Sulka. 513 

Ultimate heirs, 543 \ 

Profits of prostitution, 547 
Preference of legitimate issue and ordinary 
stridhana heirs, 540 
Rule in respect of dancing girls, 547 

INSANITY 

See EXCLUSION FROM INHERITANCE 
Marriage ^ith insane person 
INSOLVENCY. 369 
Coparcener’s inaolvency, 369 
Father’s insolvency, 369 
Manager’s insolvency, 369 
Effect on son’s interests, 370, 371, 372 
PoweA of Official Receiver, 370 
Joint possession with the sons, 370, 371 
Power to sell eon’s interests, 372 
Determination of the power by attachment of 
son’s interest, 371 
Conversion of son. 370 
Partition by son, 371 

Power not determined by father’s death, 370, 

371 

Ri|ht of realisation after partition by sons, 170, 

Manager’s insolvency. 369 
Effect on the interest of other coparceners, 
369 

Official Receiver’s power of management, 372 
'Minor, 373 

Cannot be adjudicated, 373 
His interest, how affected by adjudicatjon of 
the family firm, 373 

Son, when can be adjudicated for father’s debts. 

372 

Tradmg family linn, 370. 

Effect of adjudication on minoe’s intemsL 369. 


INIBRBSi;, 

Ls^ necessity as to rate of intenst, 324 
Onus on errator, 324 
Rule of damdupat, 374 
Appiicafuhty, 374 
Extent, 375 

Reason of the rule, 374 

INTERPRETAiaON — See also OONSTRUC 
TION 

Ancient texts, 7 
Caution necessary, 7 
Conflict among, 7 
Court's duty. 9 

Jaimini’s rules of interpretation, 9 
Mimamba of Jaimim, 9 
Authority to adopt, 110 

Libi.ral interpretation for advancing the purpose 
of the authority, 110 
Will, 468 

English rules of interpretation inapplicable, 
469 

Intention of the testator to be considered, 
468 

Surrounding circumstances, if relevant. 469 
JAGANNADHA TARK.A PANCHANANNA, 7 
Author of Vivada, Bangarnava, 7 

lAIMINl’S MIMAMSA, 8 
JAINS, 734 
Inheritance, 738 
Widow s interest. 739 
Nature of their religion, 734 
Adoption, 737 

Absence of religiou« significance to sonship 737 
Age of the adoptee, 737 
Merely a temporal arrangement. 737 
Widow can adopt even without husband’a 
authority, 737 

Applicability of Hindu Law, 736, 737 

JIMUTAVAHANA, 4 

Author of the Dayabhaga 4 

JOINT FAMILY (See also Hindu Succession Act) 
Account, 297 

Manager’s liability to account, 297 
AoquisiUon 
Self-acquwition, 267 


Alienation — See Alienation 
Ancestral business, 301 
Ancestral pet^rty, 255 
Ancestral busineaa, 301 
Inbcritaace from maternal ancestor, 256 
Inheritance from three paternal anoeston, 253 
Aoqaiaitioot with the aid cd ancestral aasets, 259. 
A|»atibaiMla and Sapatibanda 264 
Blending of, aeparate witft joint family property. 
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Bidusion of d«ii|hter*s and tiatnn from ihare 


I prMCTty. 
ler tnan i 


Membeniitp in joint family, 247 


0]^cenary. 247 
Constitution, 247 

Coparcenary within a coparcenary, 2S0 
Creature of law and not of contract, 247 
Difference between Mitakshara and Dayabhaga 
oopatoenary, 377. 

Different from a Corporation, 252 
Different from Ergliiii coparcenary, 252, 


Different from joint tenancy 252 
Exalusioii of females under the MiMkshara 
lllecitimate eons, 230. 

Incidents, 231 
Not .a corporation, 232 
Not a junstic personality, 230 
Inadents of Mitakshara Coparcenary, 247 
Right by birth, 282 
Right of -urvivorship, 282 
Right to partition, 283 
Right to question improper acu, 286 
Liability for debts, 299 
Manager, 293 
Position, 2SW 
Powers. 295 
Accountability, 296 
Debts, 299 
Representation. 305 

Managership under the Hindu Succession Act, 
946 

Membership 24”’ 

Exclusion of females 247 
Fluctuations in, 251 
Limit of three degrees, 248 
Obstructed and unobstructed heritage, 254 
Property of coparcenary, 255 
Ancestral property, 255 
Gift from paternal ancestor, 264 
Government grant, 266 
Impartible estate, 267 

Inheritance from maternal grandfather, 2S6 
Property acquired with ancestral ansets, 237 
Property jointly acquit ed without the help of 
ancestral assets, ^8 

Separate property thrown into common stock. 


Unobstructed heritage, 254 
Debts— See Debts, 379 

Difference between joint propeity, joint family 
goperty and joint family ancestnd property, 

Eojoynieiit of property, 2S4. 

Evolution of joint family, 243 


Emytion at coparcenary under tbs Mitakshara, 

^.Elpiauifioa of joint famtty, WJ. 
thing ot gmt». 271, 


Joint Family— (Contd.; 

Gift from paternal ancestor and otlieis. 264 
Government Grant, 266 
Hindu Gains of Ltarning Act, 272 
History of joint family, 243 
Impartible esutc— ,S m Impaitib'e Estate 
Inheritance from maternal ancestor, 236 ' 
Insolvency in joint family— 8se insolvency 
Joint family business, 308 
Maintenance 284 

Managengumt' of joint family, 294, 303 
Manager; 293. 

Alienation by, 303 
Gift by manager, 303 
Duties and powen, 29S 
Liability to account to others, 297 
Liability to maintain others, 293 
Management of family business. 308 
Position ot, 294 
Power over income. 295 
Power to acknowledge debts, 297 

Power to alienate, 3103 r 

Power to compromise 305 

Power to incur debts, 299 

Power to refer to arbitration. 303 

Power to represent joint family, 305 
Power to start new business 308 
Promissory note by manager, 301 
Revival of barred debt 303 
Right to control other members, 295 
Right to possession and management, 296 
Right to remuneration, 296 
Representation, 305 
Res Judicata. 305 
Obstructed heritage, 268 


Partition — See partition 
Partnership, 308 
Possession, 284 
Presumptions, 274 
Presumptions as to property, 775 
Presumptions as to status of union, 275 


Recovery of property lost to the familv, 269 
Renunciation of rights bv coparcener, 291 
RdKesenUtion in joint family, 305 
Rights of coparceners, 281 


Renunciation of rights, 291 

Right by birth, 282 

Right of alienation, 288 

Right of enjoyment, 283 

Right of maintenance for seif ard family, 283 

Right of joint possession, 283 

Right of self-acquisition. 293 

Right of survivorship, ^3 

Right to aocouitt. 288 

“ to impeach alienation, 286 

Right to partition, 283 

Right to qjiestion manager’s improper acts, 286. 
Rimt to restrain improper acts, 286 
^u-acquisition. 293. 


, 267 

t or devise from persons other 
noertors, 264 

Acqidsihois without detriment to lont family 
ggggU, 268. 

AoqitMfioa as beua, 268. ’ 
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Gains of adenoe. 271. 

Ooveminent grant, 266 
Hindu Gams of Laarning Act, 272 
Inheritance from matema] ancestor. 256 
Obstructed bcnta^ 268 
Piesuniptioas, 274. 

Property obtained on partition. 273 
Property of sole surviving coparcener, 273 
Recovery of property lost to the family. 274 
Se]f.acqmsitions of father, 277 
Son’s nght against father, 

Mamtenance of son s Se e Maintenance 
Partitioa against father— See Parti uon, 

Right of son by birth commences in the womb 
— See Jomt family. 

Right to impeach alienation— Sec Joint 
Family 

Self-aoquisitions of father — See Joint Family 
Source and history of ]omt family, 244 
Trading family, 308 
Trading family partnerships, 308 
Unobstructed heritage. 254 
JOINT FAMILY UNDER DAYABHAGA, 377 
Self-acguisitions, 378 
DebU, 379 

JOINT PRWERTY 

Distinction between, and joint family property 
and jomt family ancestral property, 253 
JOINT TENANCY 
Bequest or gift to eons jontly, 264 
Joint acquisition of coparceners, 259 
Mitakshara coparcenary differs from, 232 
Points of difference, 252 
Unknown to Hindu Law 
Exception in co-parcenary 
When sons of daughters take as joint tenants, 
269 

JUDICIAL DEaSIONS 12 

Modification of Hindu Law, 12 
Instances, 12 

Source of Hindu Law, 12 
KANINA, 88 

One of the sons recognised in ancient days, 88 
KANNIKADHANA 38 
One of the stages in Hindu marriage, 38 

KARNAVAN— See MALABAR TARWAD 
Position of, 705 
Powers of, 705 
Removal of, 706 

RenunciaUon of Karnavanship, 706 
Rights of Anandiavans against, 706. 707 
KARTA 

Manager of the joint family, 293 
KHOJAS 

Applicability of Hindu Law. 25. 

KING-Sce Ctavm 
KRITRIMA. 

A kind of adoption, 180 

Any relation of any age may be adopted. 181 


Consent of the addptce neoeasaty, 181 
No cefcmomes are neoeasacy, fW 
Parties should belong to the same caste, 181 
Prevalence m MitbOa and Malabar. 181. 

Purely secular in nature, 181 
ResulU of the adoptioa, 181 
Succession only to the edopter, 181 
Woman can adopt to henelf, 181 
RSHATRIAS 

One of the twioe.boni castes, 18 
Rtyiresent the wamar community, 37, 52 
KSHETRAJA 

One of the aubsidiaiy sons recognised in anaent 
days, 88 
LEASES. 

Court guardian’s power, 202 
Permanent kaae by Sbebait, 654 
Avoidance of, 687 
Limitation for, 687 
Permanent lease by widow, 590 
LEGAL NECESSITY— See also AJienahon 
Rate of interest and legal necessity. 325 
LEGISLATION AS SOURCE OF LAW. 10 
LEPROSY — See Marriage, Adoption, Maintenance, 
Partition and Inheritance 

Proper ground for resisting suit for restitution 
of conjugal riglits, 56, 57, 58 
Prosper ground for separate maintenance to wife, 
215 

Reopening partition or i.moval 411 
LEX LOCL 30 
Abeence of, m India, 30 

LIFE ESTATE OR LIMITED ESTATE— See 
WIDOW 

Bequest or gift to female Presumption 471 
Female heirs take only a life-estete, 551 
Exception in Bombay Presidency, S52 
Nature of, 551 

Reservation of life-interest in gifted property. 
Widow’s estate typical of life-estate, 551 
LIMITATION — See also Acknowledgment 
Adoption and declaratory relief, 177 
Adverse posseseion — See Adverse Posseesion 
Enforcement of pious obligauon, 354 
Mamtenance suits. 241 

Minor’s suit to set aside guardian’s alienation, 
209 

Reversioner’s declaratory suit, 622 
Revosioner’s smt for posseMion, 623 
Suit to lecover debutter propery, 687 
LOST PROPERTY 

feta share to recovering coparceners, 269. 
Father s absolute right amen m recovers, 

Right to extra share when claimable by rectwsr. 
mg cpparipeaer. 269. 

^opuon, Mamage, Maintenance, 
Partition and ItaeriUooe 

MAHANT— See alec AlieoMioa. < Debts. Dec^ 



Alienation, 6S1, 655. 
Anacnt elieiMiaoo, 653. 


Debts. 649 

Decree aeninst. 650 

Devolution of the office, 660 

Execution of dectee against, 650 

Beedon of, 662 

Legal neoestity. 652 

Burden of Pro^, 656 

Nominaoon by 661 

Partition, 662 

Permanent lease, 654. 

Position of, 588 

Comparison witfa the position of a Dharnia- 
karta of a temple, 656 
Powers, 646 • 

Alienation of the office, 665 
ver income, 646 
Icata aminst suoooessor, 650 
Right to appoint successor, 661 
Jti^t to incur debts, 647 
Ri^ to offerings, 668 
Ri^t to reimbursement, 647 
Self-acquisition, 647 
Presumption. 647 
Will, 662 

'Qualffications for Mahantship, 662 
Removal, 657 
Procedure, 657 

Validity of alienation during alienor's life, 655 

MAINTENANCE (See also Hindu Adoptions and 
Maintenance Act) 

Aged parents, 215 
Amount of maintenance, 224 
Alteration, 232, 233 
Considerations in determining, 241 
Arrears of mamtenanoe 241 
Rate of arrears, 241 
Co-parcenary property, 224 
Concubine, 219 

Conversion of moral duty into legal duty, 234 
Daughter, 222 

Defeatiiut the right to, ^39 
Disqualified heir's right to be maintained, 225, 
l-egitimalf! daughters, 222 
Legitimate aona, 220 
Personal liability to maintain. 214, 223 
parenta, 215 

drand-pBients not entitled 215 
Step’niotlier not entitled. 215 
infant cfaildreo, 214 
Dau^tera, 214. 
nieiStimate daughters, 223 
Married dau^ters not entitled. 214 
Uiunamed dau^ters alone entitled 214, 
Wife, 215, 216. 

20 

J son, 221. 

t not cntitM. 214. 

_jp aoa, 221. 
j ss^216 


Quantum of maiotinaM. 229. 

ScfiMte raainteoaiie*, 215, 225. 

Property liability to mainttui, 224, 234. 
Co-panener's liability. 224. 

Devils liaUity, 2M 
Donee's liability, 240. 

Heir's liability. 234, 235. 

LimitatiM. 241. 

Lla PmMma 240 

Madiiar's IlnbUity. 224. _ 

Maintenance not a charge on property, 236 
Mlintenanee «*cn defeated. 2» 

Maintenance when not defeated by gift or will, 
240. 

Rate of maintenance liable to vaiiatiiML 222. 
Rate irf paA and future maintenance, 241. 
Nature of me right. 236 
persons entitled to be maintained. 

Aged parenta, 215. 

Concubine. 219 
Co-parceners, 224 
Daughtais, 222, 236 
lliegitimate, 223 
Legitimate, 222. 

Mamed, 222 
Unmarried, 222 
Daughter.in-law. 234. 

Disqualified co-parceners, 225 
Grandchildren, 214 
Grandparents, 214 
Sons. 220 
Adopted sons, 221 
Aurasa sons, 221 
Illegitimate sons, 220 
Step-mother, 215 
Widow, 225 

Amount of maintenance, 242 
Intereet on arrears of mamtenanoe, 227 
Rcsnarriage of widow, 227 
Right of residence, 228 
Separate maintenance, 22S, 235. 

UnebasUty of the widow, 225 
Variation of the rate, 232 
Wife, 228 . u 

Duty to live with the husband, 215 
Forfeiture of n^t, 216 
Personal nAt, 215. 

Quantum of maintenance, 217. 225 
Separate maintenance when claimable, 224, 

Rate of future and past mamtenance, 241. 
Rl^t of residence 228 
Unmarried dan^ter's 236 
Widow’s 228, 236. 

WifeU, 236 

Transfer of Property, if ducats the ri^t, 237. 
Vanatton of rate^ 232. 

Wfl], if can defeat ng^t, 237 

MALABAR TARWAD. 

AeqiOniiticiia and praMnptlqitt, 709. 

Ado^iohi, 719. 

Ate of the adoptee, 719^ ^ 

tStuib of. 719. 

Numbn of ai^pti<9ii pertnisiible, 719. 
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Rights of the adoptee 719 
Sex of the adoptee 719 
When valid 719 

Who IS to make the adoption 719 
Alienation 710 
Benefit 710 

Consent of Anandravaos 710 
Necessity 7*0 
Aliyasantana system 704 
DtfFerence between and Marumakkattiayani sys 
tem 704 

Alteration of maintenance arrangement 70S 
Anandravans 706 
Right to account 706 
Rights of 706 

Arrangement for maintenance 706 
Constitution 701 
Debts 710 
Inhentance 720 
Karar 706 
Karnavan 706 
Acquisitions 709 
Position of 70S 
Powers of 705 
Alienation ‘*10 
Immovable property *705 
Movable p ope ty 705 
Borrowing 705 
Management of tarwad 705 
Renunciation 706 
Representation 70S 
Removal of 706 
Representation in suits 705 
Restraint against by Karars 706 
Restriction of Karnavan s right 706 
Suits and decrees against 705 
Maintenance 707 
Alteration 70tt 
Menchelavu 707 
Separate maintcnanwe 70ft 
Management 70S 
Marnage 713 

Malabar Marriage Act 713 
Nature of 713 

Provision in Marumakkatayam Act 723 
Marumakkattayam system 
Diifeience between and Aluasantana ystem 
704 

Madras Manimakkattayam Act, 1933 723 
Partition 719 
Per capita division 720 
When claimable 720 
Preservation of property 712 
Rights of anandravans 706 
Presumptions 709 
Tarwad 

Creature of law and not contract 705 
Tavazhi 701 

Constitution and creation 705 
Will 720 

Malabar Wills Act 720 

MARRIAGE (See also Hindu Marnage Ai;(>» 32 
Agreement against 58 
Anand marnage 64 
Anuloma naamage, 45 


MMrliM^(€Wd.} 

Arya Marriage Validation Act 80 

Asura Form, 36 

Betrothal 38 

Bigamy 970 

Brahma Form. 36 

Breach of contract 58 

Broke age 59 

Capacity to marry— See Validity 40 
Capacity to give in marriage 33 
Ccrcmon cs 38 
Betrothal 38 
Customary 38 
Kannikadhanam 38 
Sapthapathi 38 

Changes under the Hindu Marriage Act (Sea 
commenta ics under the Act) 

Cfai d Marriage Restraint Act 41 
Completion of marriage 38 
Consummation 38 

Contract of marr age breach 38 58 
Converts 53 
Courts intcrtcrnec 
Customary forms 52 
Dissolution 62 

Nat ve Conseits Ma riag“ Dissolution Act 63 
Divorce 62 

Customary aanction 63 
Invalid custom 62 
Prohibition in Hindu Law 
Divorce Act 62 
Effect of prohibited marriage 51 
Expenses of marriage 60 
L ability of jO it family 60 
Liab itv on •'a tit cn 60 
racluiii snict 54 
Forbidden aRinit c 48 
Force invalidates 55 
Forms of marriage 35 
Customary forms 52 
Dang marriage 33 
Kadga or Katnr marnage 52 
Phoolbibaha 52 
Santigrabita 52 
Sarvasvadhanam 52 
Sastraic forms 35 
Approved 35 
Arsha 35 
Brahma 36 
Daiva 35 
Piajapatya 35 
Unapprov^ 35 
Asura 36 
Gandharva. 37 
Pisacha 35 
Rakshasa 35 

Distinction between Asura and Rrahma 
forms. 36 

Statutory forms ^64 
Anand marriage, 64 
Arya Marriage Act B& 

Malahar 



mtaptar mutk 


SateU 


tmnlatft, 67. 

BSect ol BuntefB, S5. 

BSact of prabibitod nMniaft, 51 
Eiwentes of raarriaaD. 60 
OuardiaiMUp of 55. 

Hindu Widow’s Rcmnrriafe Act. 65 

lUB^tiBWcy, 45 

Immorality 45 

Impotency, 44 

Utter ^te marriages. 45. 

Interlerenoe by Oourt, 55 . 

Invalidity by force or fraud, 55. 

Lunacy, 44 

Malabar mamage, 65 

Malabar Mamage Act. 713 

Marriage between a Hindu and a noo41indu, 53 

Marriage of oonverts to HOnduism. 53 

Marriage withm the caote, 46 

Minonty, 40. 

Mixed mamage, 45 
Nature of marriage, 32 
Physical defects, 44 
Pdyandry, 33 
Polygamy, 33 
Pnvara, 47 
Presumptions, 39 
As to forms, 39 
As to legality, 39 
Prohibited degnes, 48. 

Custom, 52 

Operation ctf the rules as to, 51 
Under the Dyabhi^ 49 
Under the Mitakshra, 48 
Usage affecting the rules as to, 52 
Refigious disqualificatim, 45 
Restitution of conjugal rights, 56 
Defenoes ui suit for. 56 
Sapinda relationship for mamage, 48 
Statutory Mamagm, 64 
Validity of Mamage, 45. 

Anulonw. 45 
Converts, 53 
Gotra 47 

Identity at caste, 45 
Identity of Ootra, 47 
Identity of Pravara, 47 
Hiegitimacy, 45 
Impotency 44 
Lunacy 44 
Minority, 40 

Child Marriage Restrunt Act, 41 
Physical defects. 44 
Prahloraa, 46 
pravMii, 47 
Prohibited degrees, 48 
Opetatiao, Si. 

Uhte the Dimbhaga, 49 
Under the MiMcahars, 48 
Usagd •ffeetiag rules as to 49. 

WIDOW MAMUAOE, 65. 

BMu WMow** SMiitlafe Act, 65. 

^ Hwto nuriagn. 64. 
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MARUMAKKAXTAYAItf-^aae MALA1MUL 
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MATERNAL GRANDPAtWR 
Inberitanoe from, if anoeatml property, 296 

MATRU BANDHU-See INHERITANCE 
Mayukha— (See INHERITANCE), 4 
Authority, 4 
Autbonbip, 4 


MINOR— (Bee also HINDU MINORITY AND 
GUARDIANSHIP ACTj 
Adoption by. 103 
Age of discretion, 190 
Age of Majority, 190 
Capacity to adopt 101 
Caj^ity to be guardian, 203 
Contracts by, 190 
Conversion of the minor, 195 
Court guardians, 202 
Appointment 203 
Cmsiderations in 203 
Fiduciary relationship, 204 
Guardian of person, 204 
Guardians of property, 204 
Powers of 204 
Custody ot the minor 204 
Custody of minor’s property. 204 
Debts 201. 207 
Decrees 201 
De facto guardians 208 
Definition of 208 
Powers of, 202 

Father’s power to appouit testamentary guar* 
dian 201 

Father’s right as guardian 192 
Gift, 451 
Guardian, 201 

Guaidianship as to property, 204 
Guardianship of adopted son 193 
Guardianship of converted son 195 
Guardianship of illegitimate son. 194 
Guardianship of person, 204 
Guardianship of wife, 195 
Husband’s right 19^ 

Kinds of Guardian 201 
Liability of minor, 191 

Limitation lor setting aaide guardian’s tranafen, 
209 


Maintenance-See MAINTENANCE 
Managers right, 194 
Mesne profiu 209 
Minor'a oooveiaion, 195 
Mother’s right as guardian 193. 

Natural guardian, 191 
Adoptive parents, 193 
Father. 191 

&itmt of bis right. 191. 

Nahire of his right, 191 
OntaEaadnp of tadoirtefl aoa. 193. 
Ouar aMM lU^ of fllegitimatq^ IM. 

Managor’a rl^ la Jolat 49fir 



tiiMBt (<a^> 

Mother 193 

Limits of her iMwen 193 
Neoessant Acts 196 
Powers of 196 

Powers of Court as to fuardiaasbfp 203 
Powers of natural fuanHaas, 196 
Pnonty of claims to guaidianihip 196 
Promissory note by guardian 206 
Remedy of guardian for recovering, custody of 
minor 210 

Right of relations to guardianship 196 
Setting aside sale 209 
Testamentary guardians 201 
Ward of Oiurt 190 
Will by minor— Sec WILL 

MITAKSHARA SCHOOL 6 
Difference between and Bengal School 6 
Sub Schools of 
Benares 6 
Dravida, 6 
Maharashtra 6 
Mithila 6 

Treatises of authority lo 5 

MITHILA SCHOOL 6 
One of the sub>schooIs of the Mitakshara 6 

MOTHER 

Adoptive mother 107 
Guardianship of children 194 
Maintenance of 213 
Partition and mother s share 414 
Right of giving daugther in marriage 33 
Right <rf to inherit to daughter 339 
Right of to sons 492 
Share of partition whether stridhana S33 
Succebsion to mother 539 
Unchastity of no bar to inheritance 492 
Who IS the adoptive mother in case the 
adoptive father has several wives 107 

MOVABLES 

Fathers powc over 341 342 
Gift of 341 

Kamavans power over ^05 
WkIow s power over 574 

MUTT— See also MAHANT ^nd RELIGIOUS 
ENDOWMENTS 624 
History of the Mutt 642 
Management of the Mutt 644 
Alienation 651 
Debts 649 
Decrees 650 
Limitation for suits 687 
Succession to Mahantship 660 
ElecUon of Mahant 662 

NATIVE CONVERTS MARRIAGE DISSOLU 
nON ACT, 63 

NATURE OP HINDU LAW 1 


OBSTRUCTED HERITA CB ' lOIMT 

FAMILY) 

OBSTRUCTED AND HJB^ 

EAMBLY 


OFFERINGS, 668 
Right of the Mahant, 668 
Right of the idiri and Arcfaaka 


668 


OPERATION OF HINDU LAW, 18 


ORP^N 

Adoption of invalid 143 

Validity of customary adoption of 142 

PART1T1CW4 UNDER THE DAYABHAGA 443 


PARTITION UNDER THE MITAKSHARA 381 
Absent Coparcener 411 
Accounts 401 
Adopted son 407 
Advene possession 409 
After bom son 409 
Agreement against partiUon 397 
Agreement for partition, 393 
Alienee s share on partition 422 
Arbitration 388 
Burden of proof 442 
Cesser of commensality 381 
Communication of intention 381 
Conversion effecting partition 395 
Coparcener s suit 3^ 

Dayabhaga partition 443 
Declaration of intention 388 
Deductions on division 399 
Definition of partition 381 
Disqualified coparcener 411 
Effect of partition 433 
Effect of reunion 437 
Equities on partition 425 
Evidence of partition 438 
Evolution of the right 381 
Existence of property not necessary 382 
Father s right to partition sons, 383 
Female sharers 413 

A1 otment of shares obso'ete in Madras 414 

Form of partition agreement 396 

Frame of suit 422 

Illegitimate son 406 

Impartible estate 691 

Individual volition 385 

IndivieiUe property and compeniation 399 

Jyeshtabbaga 407 

Malabar tarwad 719 

Managers liabilify to 46l 

Marriage expensM m luturei 400 

Mesne profits 403 

Minor coparcener’s suit, 410, 

Mortgage from a^. copaiceoo-, j4t9 
Mother 415 

OuMcr and adverse somessMiti hue «4atiL 404^ 





i«9S 


Vavtitioa wd^r tha ) 

Partial paitition 426 
Suit for when ipainuinable 423 
Presumption* lUfardffig proptnies sod parties 
425 

ParUet to partition suit 422 
Partition Act 425 
Partition how brought about 
agreemeot 395 
Arbitration 3SS 



Di^uaHfled cop m oea if i s , 4If 
Removal of disability, 411 
Ri^t of their issup fo 
Pemale sharers, 413 
^ductions from shares, 4Q5 
Grand mother 416 
Gieat grandmother 4l6 
l^it^ interest of female chosen 413 


Conversion 388 
Decree 388 

Division by father 3^0 
Institution of suit for part tion 388 
Suit on behalf of minor 391 
Unilateral dedaration declaration 385 
Partition tp Malabar Tarward 719 
Partition suit 388 
By aditlt 388 

By minor can be continued after hts death 
410 

By minor when to be decreed 410 
Frame of a partition suit 422 
Parties to a partition su t 422 
All coparceners 422 
All maintenaiice-hcrfders 422 
AH shares and alienees from co parceners 
of undivided interest, 422 
Prohibition against partition 398 
Reunion 435 

Shares of son father and grandfather 407 
Successive partitions 428 

Suit for partial partition when maintainable 
426 

Patnibhaga 407 

Pensons entitled to claim partition 405 
Coparceners can claim 394 
Disqualified coparceners cannot claim 411 
Females cannot claim 413 
Minor coparceners, 410 
Purchaser of undivided interest can cla m 419 
Sons grandsons and great grandsons 405 
Son when cannot claun. 4Q5 
persona entitled to reunite 437 
Position of members after severance 384 
Pre-partion debts of father 328 
Presumption and pnopf 438 
Prohibition against partition 390 
P oof aiKf presumptions 438 
Provisions andMkductions m partition 399 
Purctesers share on partition. 418 
Putiahhaga 407 
Reopening partition 431 
Represeatatton 405 
Reuniotu 435 

Rules as to aceeuntiQg 40! 

Sate of coparcenary interest if effects a ditestbn 



400 

Illegitimate son 408 
Infant coparcmiers 410 
Jyeahtabhaga 407 

Limited interest of a female shafer 413 
Minor coparcener 410 
Motl^ 415 
Patnibhaga 406 

Ptea Mrlps and per capita, 359 

Provisions and deductions 399 
Purchaser 418 422 
Putrabhaga, 406 
Rule of representaaim 405 
Share of a female sharer to be detennined Only 
with reference to husbands property 413 
Share of illegitimate son 408 
Share of after bom son 409 
Share of purchaser of undivided coparcenary 
interest bow determined 418 
Share of adopted son 407 
Share of son father and grand father 407 
Son grandson and great grandson, 407 
Stirpal and per capita division 406 
Subject matter of partition 398 
Compensation and equaluation 398 
Provisions and deductions 398 
Rules as to accounUng 401 
Successive partitions and modes of division 428 
Suit effecting partition 389 
Unilateral declaiation 385 
Unmarried daughters right to maint en ance and 
marriage expenses 400 
Wife 414 

Will by father effecting partition 384 
Reumon 384 
Definition 381 
Effect of leuninn, 437 436 
^^unmn 436* undivided son m m 

Minor cannot minute 437 
Presumption against 438 
Re union under the Dayabhaga 443 
Succession after mmiOB, 438 
Who can reninte, 436 
Who cannot reunite 437 

partnership 


^iSbtt e«‘«whip, 3P8 

Extension. 313 


locKleiits. 308 
ManagemeDt 308 
Minor's liability, 308 
arsBger partner 308 
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Tm liirilli (fliilO 

Whether new bimnce bindins upon the fbmiy 
313. 314 

PARVAN4 SHRAKI 522 

PAUNARBHAVA 88 
One of the subsidiaiy eons 88 

PERPETUmES, 454 
Rules as to 454 
ExcepUons 454 

PERSONA OESIGNATA. 481 
Bequest or gift to 452 
Determination of 452 
Test of validity of gift to 452 

PINDA 
What is 476 
Pinda-lept 523 
What IS, 523 

PITRUBANDHU— See INHERITANCE 

POLYANDRY 33 
Not permitted in Hindu Law 33 

POWERS 455 

Law ot powers if applicable in India 455 
Power of appoinment if valid 455 

PRAVARA 47 
Meaning 47 

Prohibition of marriage in the same pravara 
48 

PRECEPTOR— See Succession 
PRESUMPTIONS 

Accumulations of widows income etc 557 
Acquisitions in Malabar Tatward 709 
Adoption and its validity and factum 173 
Ancient alienation and justifiability 326 602 
Benin i transactions 375 
C ustom 12 

Oebiittcr property and Shebait s acq isitions 
646 

Gift to females 471 

Gift to sons 264 

Immorality o' fathers debt 348 

Impartibility of estate 691 

Joint family property 274 

Legal necessity— See ALIENATIONS 

Legitimacy 39 

Mamsge and its forms 39 

Migrating family 29 

Nudeus of ancestral prt^rty 273 

Partition 425 438 

Pnmogeniture general or lineal TOOL 

Reunion 437 

Reversioner s Consent and legal necessity 392 
Self acquisition by c«>parcener 277 
Testamentary capacity 465 
Will 465 

PRIMOGENITURE 
General, 700 


Linnet 700 
Presumptiun, 700 
Pnmot^ture among «»% 700 

PROMISSORY NOTE 
By guardian 196 202 
By manager 301 

PROPINQUITY PRINCIPLE OF HEIRSHIP 
IN THE MITAKSHARA 477 

PROSTITUTION 
Gains of heirihip to 547 
Invalidity of adopt on for 17 182 

PUPIL 

Right of succa>sion 519 

PURCHASFR- Set ALIENATION PARTITION 
Equities on setting aside alienation 362 
Right to joint possession uith other coimrcenc s 
362 

Right to mesne profits 363 
Right to partition 418 

PUTRESHTI YAG 149 
Absence ot if invalidates adoption 149 

PUTRIRA PUTRA 88 491 
One ol the st bsidiary sons 88 

RAKSHASA 35 
A form of marriage 35 

RATIFICATION 
Adoption and ratification 130 
Ante adopt on agreements and ratification 171 
Reve $ oner rithcatioi of an alienation by 
limited o ler 595 

RECITALS— See A lenations 

RELIGIOUS AND CHARITABLE ENDOW 

MENT5 6'>4 
Accum ilatio is 6 j5 
Acquisit ons mil presumptions 647 
A lerations— See ALIENATION 
Al enations good for alienor s life 687 
Alienation oi otiice 665 
Ancient alienations 653 
Appointment of receiver 671 
Appointment of successor 601 
Archaka position of 637 
Benefit 654 

Burden of proof of necessity 656 
Oiantable Endowments Act (1890) 678 
Qiaiitable and Religious Trusts Act (1920) 681 
Code ot Civil Procedure (1908) 684 
Competency to endow 641 
Complete and partial dedication 629 
Conversion into secular {iropetty 648 
Co.trustees— Suits between ^ 

CMation of efidowmenOi 610 
Cy pm doctrine 639 
Debts 649 S 

Debutter ^operty 649, 

Decree against endowmentlt. 

DedicstioB how ttnde 6M , 

Dediealioa to idol not ih«d<ltace 635 
DeOaitioa of endawoMBt. 625 



DetuiNttoo vt bmm MO 
Devoludon at Mabuit*! office 660 
Dwotatioii of ffiMbeite offiw, 662 
DharmeUrta, 6S6 

Dictincuon between and charitable endowments. 
642 

Oisdncuon between temple and mutt 641 
Election wf Mahant. 662 
Evidence at endowment 636 
Execution of decree ataintt trust 650 
Fees for darshan 669^ 

Form of endowment 636 

Future endowment 636 

General and special trustees 659 

Idol a juristic entity 640 

lllueory endowment, 628 

Instances ai religious endowment 652 

Invalid endowments, 651 

Irrevocability of endowment 638 

Legal necessity 652 

Mahant 644 

Mahait^ and Dbarmakarta 656 

Mahant s power to appoint his successor 661 

Management by turns 669 

Mutts 642 

Nomination of succesaor by will 662 

Offerings — rights to 667 

Operation of endowment 638 

Partial endowment 629 

Partition in respect of 662 

Fasses for darshan 668 

Pennanent lease, 654 

Perpetuities 635 

Position of Mahant 644 656 

Position of Shebait 643 

Power to incur debts 649 

Power of alienation 651 

Power over income 646 

Public and private endowment 625 

Real and illusory endowments 628 

Reimbursement 646 

Religious and charitable endowments 632 
Religious Endowments Act (1863) 671 
Removal of idol, 647 
Removal of Shebait 657 
Rmnovtd of trustecn by votes, 648 
Renovation of the temple 648 
Replacement of idd 648 
Rea JndlcntB against sw 
Right to won&p, 669 
Right to offerii^ 6M 
Right to worffii]^ 667 
Self acquisition. 647 
Shebait 643 

Shebait nominated by wiU. 665 

Shot’s position con^Mred to ffiat of wMotr 

Statutory rsmedtos 671 
Subiea>iaatta‘ of mdammat. 641 


650 


stJ*' 




Wofshipper's rightly 667 

REUOIOGS OFFlCaS* 665 
■ aEmbie^ 665 


WNOAJVDN 
f the worid 


son 156 
291 


REMARRIAGE See 
RENUNOAIK^ 

• Of 1 ^ ■ 

Of 1 

Of toB wwna ^/e 
Surrender by widow-See SURRENDER 

RESIDENCE, 236 

Alienation if affecto rights of lesideaoe 236 
Daughter's right of rceidenoe 236 
Widow's fight of residence 236 
Wifos ri^ of resideiice 236 

RESnrunON of ooniugal rights 56 

Defences to uiit by husband 56 
Defences to Sint by wife 56 
Invalid dsfoaces. 56 

REUNION 435 
Effect 427 

Evidence of nmnion 438 

Father’s right to carry the son in re union 4’ 

PresumpUon 438 

Reunion on behalf of a minor 436 

Succession on reumon 439 

Texts on reunion 436 

Who can reumte and who cannot 436 

REVERSIONBRS-Ree WIDOW 
REVOCATION 

M'S,'**''” 


SAHODA 88 
Subnduuy son 88 
SAKULYA5 522 
SAMANODAKAS, 5106, 532 
SAPDfDAS-Sw bonOUTANCB, MARRIAOB 
MYA. 

SAUDAYOCA. S36 
SCHOOL OF LAW 6 

K a g g" " ««* o' 4 

MitauSi^ 4 

MMms. 4 
Mahanshtiu, 4 
WtUkL 4 

**»• schools, 5 

Snoob of luar end «» tt*«*i«»g fiunib 29 

WAcranm nomyTiL ji 


mx 

■M, «n. 
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SUCKS, 20 

^^pUoability of Hindu liJm; a0» 

“teSup in Bombay 51fc 520 
Heifahip m Madns 5l9 
Mainte^nce n,^2J2. 

Reunion and siitw** n»ht 520 
Right to share in 

Succession to Bister's Stri4hana 541 

sisrraiis SON 

i\dootio& 141 ctA 

His position in the order of succession 518 

SMRTnES, 3 
Conflicts among 3 
Interpretation. 3 
Primary smnties 3 
Secondvy smrities 3 
Valw *4 Bource of »w 3 

SON — See ADCffTION AUBNATIONJC^^ 
ILLEOmMATF SON INHBRITAMaB PAR 
TrnoN 

Kinds of BOO 88 

SOURCES OF HINIXI LAW 
Commcntancs, 3 4 
Custom 12 
Difest, 7 

Jud^iaal deasion 12 
Legislation 10 
Smnties 3 
Sruti 3 

SPES SUCCESSIONIS 

Diffcent from contingent estate 5S5 
Invalidity of transfer 355 ^ 

Junior member s right in irapaitiblo estate if* 
Rights of reversioners 616 


STEP MOTHER 

No nght to give in adoption 214 
Ri^ to knainSenaocB agMost stqi-soo 215 
Right to share on portatwa 
Right to succeed to" uep^n 41 ^ 

SrnUDHANA— See also IN|DB^AbJCfi 536- 
Aoquisition of stndhana property 531 
Accumulations of ineoMb as> fonited owner 557 
Adverse possession 533 

Adyavedantica 535 ^ 

Ante marriage gifts 531 

Compromise 536 

Gams of Prostitution 547 

Income of limited female owner 536 

Inheritance. 532 

MamtentHw cUfm, 

Wiicid igi fe ww sohfWh J3S 

Ornaments 535 

^ 

Presumottoo from pesimsion 536 


Purchase out of lacbtne 533 
Satf-acguisitton 53L. 

Sulka, 535 

Technical Stndhana, 545 

wedding giftsf 531 

Sources of Acquisition 530 534 

Anwadheyidta 546 

Ayautaka 544 

Bhartndatta 544 

Blood relations right to inherit 541 
Qassification of stndhana 
Anwadheyaka 544 546 
Ayautaka 546 
Bbaitndatta 544 
Saudayika 536 
Sulka 535 

Technical and non technical stndhana 543 
Yautaka 545 

Definition of stndhana 530 

Distinct features of stndhana succession 537 

Gains of prostitution 547 

Gifts subsequent to marriage 472 
Gifts to maiden, 472 
Hi sband's powers over ttridhana 536 
Inhentanoo-See INHERITANCE 532 
Non-techmeal stndhana 545 
Order of succession 544 
Origin of stndhana 529 
Ornaments 535 

Presumption regarding prope ty in woman s 
possession 535 
Pnnciides of sucoession 537 
Powers over stndhana 536 
Powers during coverture 536 
Presumption 536 

Property obtained in partition 533 
Purchase 533 

Sources of acqumtion 530 
State s right tv. succeed 547 
Saudi^ka 336 
Self acquhitiOo, 531 

Stndhana not divested by adoption 1S8 
SuccesHOO 538 

Succession to stndhana under the dayabbgga, 545 

Succession to maiden's j^opciW 539 

Sucoession in mithila Mhool, 543 

Sulka and aUCcessioB to it S35 539 543 

UMma bacres 547 

Wedding gifts 531 

Yautaka 543 544 Ssji 

SUCCESSION— See INHER^ANCE 
543 

Inhentanoe to 344 

25' 

SURETYSHIP 

Sod's liability for fataera siHetya^ ^5 

lofiaeaMSier, 

CI9 
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) / 

Alienation wbether i^edet) ^ aiibiequicot fttf 
render ^ ^ ^ 

ConsKtewtK® ^ auniMcr B13 
Definition « f0o ^ 

Double Burrend^ ^ fi(P 
Effect (rf 
Essentials of StfJ 

Not to be in ignorance of the surrender's Ti^Bts 

To be Imhb fldg whI. mat a device to divide the 
esute 609 

To be of the totality ot estate 606 
To be to the nearest hein 607 
Validity not affected by provimoa for main 
t nance 610 
Form of surrender 607 
Gift to rcversioaers, 613 
MaintenanOe right not affected 6i0 
Minority of the widew 601 
Motives of the surtfendBr mnnatenal 61} 

Prior alienations if affect validity 613 
Results of the surrender 614 
Rule of double sunender 608 
btridhana not affected 608 
Surrender if invalidates subseauent adoption 
61S 

Surrender to remoter heir 606 
Validity of subsequent ad^on, 61S 
Valid ty of sunender if affected by pnor invalid 
alienatlone 61 S 

Widow s position dfter surrender 613 


SURVIVORSHIP 
Between coparceners 281 
Between daughters 492 
Exceptions in Bombay 492 
Between daughter s sons 492 
Between widows 488 
Impartible estate and survivorship 698 
Renunciation of right by juuor members 698 
Not ecognised in Dayabbaga foiat family 378 
Right of survivorship when d^eated 
Alienation 282 
Attachment 282 
Conversion 2Kl 
Insolvency 282 

Marriage under Special Mamage Ameudneat 
Act 283 
Pa tiuon 2*3 
Renuncuums 

Rule of Mitakshara joint family 282 , 

Survivorship between legiliinate a^ ille^tlmate 
sons 92 


SWAYAM DATn^,’*8» 
Subsidiary son, W ' 
TAGORE CASE 458”' 
TEMPLE-See BiEXldlODS 
TENANCY IN-COMMON 
Co heirs in the ease of 
482 

Daughters in Bombay. 490 
Father's beqiuest or gift to i 
Gift to two Or more pen 
Inbentanoe by dau^Uier*s 


« 264 
4S2 
H, 491 



UNBORN PERSON 
Validity oi gift to 452 
UNCHASmY 
Daughter « unchastity 490 
Mothers unchastity 492 
Widows 9ight to nbdatamace itemed 4qr 22Ss 
Wife s right to to^teiumoe if affected by, 119 
Inheriting 488 492 
UNOBSTRUCTED HEltITAGE. 294 
UPANAVANA 
Bar to adoptiin 146 
USAGE 

Dtffereoee between oemgs and citttom It 


vignaneswara 

Authorship and authority 5 
WASTE 

Reversioners remedito against waste by Hmi^ed 
heir 618 

What amouBts to 618 

Widow not entited to waste the corpos .611 
WHCH.E BLOOD AND HALF BLO08> 

Exclubion of half blood by who’e-blood in sue 
CCS ion 483 


WOMANS ESTATE 
Introductimi 550 
What IS woman s estate 551 
Widow s estate 552 
Aoc ethiBB 559 
Accumulations of iqoome, 557 
Acquisition by woman 559 
Acta of spiritual neeewity 577 
Acts of spiritual luamy 518 
Adverse possession s^gaioft widow 571 
Advene possession by widow 571 ^ 

Alienation by when to be upheld 583 5M 605 
Alienation in excess of pOWprs 604 
Alienation for spiritual mi^poses, 576 
^heiration justified on |inncitllfr «C anrNoaer 


Ancient alienations by 602 
Benefit of the estate 587 
Burden of proof of necessity^ 591 


Oompromifie fay 
^ ' reversioi 


■oners to widow's 


Conmt of 
592 

Coats of legal proceedings 584 
Co.widows and alienation. 599 
D^ 565 
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6ll« (OiW**.) 

Dedaunny re1i«f in respect of widow’s slio* 
iMtUon 617 

Decree apainst widow S63 
Ddinition of widow s or woman s estate 530 
Disehana of huslMUKls de^ 361 
Divestment of widows s estate 353 
By adoption, 553 
By re-mairiafe 333 
Not by unchastity 354 

Effect of leversicmers cootem to widows alie- 
nation 592 

Enjoyment of the estate^ 553 
Essenuals of surrender 607 
Family arrangement 566 
Female heirs having limited estate 551 
Gift by widow 590 
Gift to reversioners 613 
Hindu Womens Rights to Projierty Act 741 
Income belongs to widow 556 
Injunction against widow 618 
Joint female holders and alienation 587 
Leases by widow 59Q 
Legal necessity 576 
Maintenance expenses 586 
Management of the estate 561 
Marriage expenses of dependent females 586 
Nature of womans estate 556 
Part performance 587 
Powers of widow 533 
Power of enjoyment 335 
Power over the corpus of the estate 574 
Power over the loanne eff the estate 361 
Preservation of property 586 
Proof of necessity 591 
Purposes of legal necessity or benefit 584 
Receive ship in respect of the eatate 619 
Recitals as to necessity indeeds of alienation 
601 

Repairs to property 576 
Representation of the esute 562 
Res JodiGata against reversioners 363 
Reversioneia 554 
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